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Editorial Notes and Comments 

WIFE’S REFUSAL TO RESIGN FROM HER JOB : DOES IT 
AMOUNT TO DESERTION UNDER SECTION 10 OR 
DOES IT AMOUNT TO WITHDRAWAL FROM 
THE SOCIETY OF THE HUSBAND WITH¬ 
OUT REASONABLE EXCUSE WITHIN 
THE MEANING OF SCTION 9 OF 
THE HINDU MARRIAGE ACT, 

1955 

Docs the refusal of wife to resign from her job amount to desertion or 
does it amount to withdrawal from the society of the husband ‘without rea¬ 
sonable excuse’ within the meaning of Section 9 of the Hindu Marriage Act, 
Act, 1955 entitling the husband to a decree for restitution of conjugal rights ? 
This question came for consideration before Mr. Justice Grover of the Punjab 
High Court in Smt. Tirath Kaur Vs. Kirpal Singh, 1965 Punj. 28. 

Kirpal Singh filed a petition for restitution of conjugal rights against 
the wife on the averment that in 1958 the wife deserted him without any 
reasonable cause ; according to him the wife left him for her father’s house 
in January 1958 and despite his best efforts did not come back to reside with 
him. He, therefore, claimed that he is entitled to restitution of conjugal 
rights. The wife on the other hand pleaded that in 1958, the financial 
position of the husband being bad, she was persuaded by him to obtain some 
training to enable her to obtain a job. Pursuant to this she left for her 
father’s house, as the husband was unwilling to bear the burden of her train¬ 
ing and in April 1959 she was successful in obtaining a diploma in tailoring 
and subsequently sot a job in village Rainsari. Afterwards she was visiting 
the husband and he was visiting her. As late as August 1960 conjugal inter¬ 
course took place between the parties. She used to send money to her hus¬ 
band and his father. Since the husband wanted more money from her which 
she could not manage, he .quarrelled with her and filed the petition for restitu¬ 
tion of conjugal right. When the husband was examined he admitted that 
conjugal intercourse took place in August 1960 when he visited the wife 
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for one day The father of the husband also admitted that 
he received some money from the wife During the trial the husband tried 
to show that he did not need any money from the wife, that he was willing to 
deposit an amount of Rs 80/- p m in the court for the wife, and that his 
father was willing to settle some land on her The main argument on his 
behalf was that as a dutiful wife, as Hindu wife, she should live with him, 
even if it meant that she had to give up her job 

The wife made the following statement m the court 

“I am not prepared to leave my service at any cost, even if the petition¬ 
er deposits Rs 80/- per month in court for me I do not want any gift of 
land I want the marriage to continue, that the petitioner may come to me 
occasionally and I may visit him occasionally " 

The trial court held that the above statement of the wife amounted to 
withdrawal from the society of the husband without reasonable excuse on the 
part of the wife os it was the duty of every wife to live with her husband and 
a decree for restitution of conjugal rights was passed 

The wife appealed 

Grover, J , examined the evidence and came to the conclusion that the 
financial position of the husband was fairly sound and he did not depend 
on the income of the wife Then the learned judge quoting paragraph 555 
from Mulla's Hindu Law that the wife’s first duty to her husband is to submit 
herself obediently to his authority and to remain under his roof and protec¬ 
tion and that she has no right to separate maintenance and residence, unless 
she proved that by reason of his misconduct or by his refusal to maintain her 
in his own place of residence or for any other ji'stifving cause she was 
compelled to live apart from him, said, I have not been shown any rule or 
principle in law which would justify the court holding that wife be allowed to 
virtually withdraw herself from the society of the husband in this manner * 

The passage quoted by Grover, J , from Mulla’s Hindu Law occurs 
in the Chapter on Maintenance and it specifies the limits of husband’s obliga¬ 
tion to provide for maintenance to the wife The wife is entitled to main¬ 
tenance so long as she lives with him She is entitled to maintenance in 
certain cases even if she resides separately from her husband These cases 
were laid down m the Hindu Women’s Right to Separate Residence and 
Maintenance Act, 1949 (that Act been now repealed by the Hindu Adoption 
and Maintenance Act, 1956, though the provision is reacted in Section 29) 

In our submission this passage cannot be used for the proposition that if the 
wife lives at a separate place because for job requires her to reside there, and 
refuses to resign her job at the behest of her husband it would amount to 
withdrawal from his society‘without reasonable excuse* wilhm the meaning 
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of Section 9 of the Hindu Marriage Act, 1955. It is marital obligation that 
the husband and wife should cohabit with each other. This means that the 
wife should live with her husband and the husband should keep her with 
him. But there may be circumstances in which the husband may not be able 
to keep the wife with him or the wife may not be able to live with the 
husband. If the circumstances are such that justify such a state of thing, 
then in our submission it would not amount to withdrawal from the society 
of the other ; much less withdrawal without reasonable cause. In G. V. G. 
(1930) P. 72, the court very pertinently observed that a husband is not to be 
taken as having deserted his wife because his work in life compels him to 
live away from her. Again, in Key Vs. Key, (1904) P. 382, the court said 
cohabitation does not necessarily mean that the parties are living together 
under the same roof, but that there may be states of cohabitation where they 
see as much of each other as they can, and yet are not separated. If that 
meaning would not be ascribed to cohabitation, the wives of travelling 
agents, railway guards and marwaries who go to Calcutta and other places 
for business purposes leaving behind their families and stay there for ten to 
eleven months, would always be able to say that their husbands have with¬ 
drawn from their society without any reasonable excuse. And if that is not 
considered to be reasonable excuse and thus not amounting to withdrawal 
from the society, then if the wife has taken a job and it is the requirement of 
her job that prevents her from living under the roof of her husband, would 
also not amount to withdrawal from the society of the husband. In the 
present case the wife did not say that she would not go to her husband or 
that she would not allow her husband to come to her. On the contrary, few 
days before the filing of the petition the husband had gone to the wife and 
they have had conjugal intercourse with each other. Although the word 
used in her statement is 'occasionally’ but what she means is that whenever it 
would be possible for her to go to her husband she would go, and whenever 
possible the husband could come to her. What had happened in the case 
was that the husband filed his petition on false averment of desertion of wife 
from 1958, while he himself admitted some cohabitation with the wife as late 
as August 1960. 

In our submission construction placed on wife's duty to live with her 
husband is also not correct. The obligation of the wife is not so absolute 
that be whatever she must live with her husband. Even our sages did not 
insist upon it. And the modern age when both the man and woman—hus¬ 
band and wife—have the choice to take up any job and if the exigencies of 
the job do not permit parties to live together, then it cannot be said that the 
one has deserted the other or has withdrawn from the society of the other. 
If the parties can meet and do meet each other as much as they can, then 
cohabitation continues, and if cohabitation continues, withdrawal by one from 
the society of the other cannot be construed. 
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Such state of affairs cannot certainly amount to desertion, on the par 
of the wife Suppose the husband refuses to come to the wife at all (ever 
when he can, either on holidays or on taking some leave, as every employe 
is entitled to one month’s leave in a year) or when wife goes to him refuses t< 
have her m his house, then, in our submission it would not the wife wh( 
would be guilty of desertion, but it would be the husband who would b 
guilty of desertion 

Paras Div/ai- 


MARRIAGE OF A MINOR GIRL WITHOUT THE CONSENT 
OF THE GUARDIAN UNDER HINDU LAW 

Section 5 of the Hindu Marriage Act, 1955 lays down ‘conditions 
for a Hindu Marriage’ There ate six conditions laid down, 
but the consequences of breach of different conditions are not the same 
Breach of some of the conditions (marrying during the life-time of a spouse, 
marriage within prohibited degrees, or marriage within Sapinda relationship) 
renders marriage void, breach of some (marriage with a lunatic or idiot) 
renders marriage voidable, while breach of others (marriage of minors, 1 e , 
of a girl below fifteen and of a boy below eighteen, or marriage of a girl 
below eighteen without the consent of the guardian) renders a marriage 
neither void nor voidable Does it mean that marriages in the last cases are 
valid 7 The answer can be given m affirmative without any hesitation But 
then the question arises what is the significance m laying down that persons 
below certain age cannot marry and 4 minor girl cannot marry without the 
consent of the guardian Some of the consequences of breach of these 
conditions are laid down in Section 18 In breach or former cases the party 
guilty of breach can be punished with simple imprisonment which may extend 
upto fifteen days or with fine which may extend to one thousand rupees 
or with both, m the breach of the latter the party guilty of breach 
can be punished with a fine which may extend to one thousand rupees 
Some punishment can also be imposed in case of the breach of the former 
condition on the other party (1 c non minor party) under the Child Marriage 
Restraint Act, 1929 

Whatever punishment might be imposed such marriages are valid 
Such marriages were always considered valid under Hindu Law and our 
sages enjoined on parents to marry the girl at a very early age, 1 e before they 
mensturated, otherwise the father or guardian was guilty of murder of an 
embroyo The ruamage of minor boys was not provided by our sages as 
the injunction was that no boy among the twice-born should marry before 
he has completed bi9 study and according to ancient schedule of study, no 
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boy could complete his education before he attained twenty-five years, though 
sometimes period extended upto thirty-five years. But in the post-Smiriti 
period, marriages of minor boys were fairly common. During the British 
regime a social movement was launched for prohibiting child-marriages. That 
movement crystalized in the legal form unaer the Child Marriage Restraint 
Act, 1929. But such was the impact on the ancient ideology that the 
Act could only restrain such marriage but could not prohibit them. 
If such marriages were performed they were valid, though certain persons 
responsible for such marriages could be criminally prosecuted and sentenced to 
some term of imprisonment (which m no cases extended beyond three months 
imprisonment) and/or fine. The same ideology is reflected in the Hindu 
Marriage Act, 1955. Under the Child Marriage Restraint Act, 1929, the 
minor could not be punished, now even minor can be punished under 
Section 18 of the Act, that is the only improvement that has been made. 

The fact of the matter is that Clauses (iii) and (vi) of Section 5 of the 
Hindu Marriage Act, 1955 merely lay down rules of public policy and not 
rules of law. The rule of public policy being that a girl below fifteen and a 
boy below eighteen should not marry. This being the rule of public policy, if 
such a marriage is about to take place it can be restrained by an injunction 
from a civil court. But if it is performed it is valid. The question came 
before the Court of judicial Commissioner of Himachal Pradesh in a series of 
cases (Mst. Kalawati Vs. Devi Ram, 1961 H. P. 1 ; Smt. Moumi Vs. Narotam, 
1963 H. P. 13 and Mst. Premi Vs. Daya Ram, 1965 11. P. 15) and the court 
unhesitatingly said that it was not the intention of the framers of the 
Hindu Marriage Act, 1955 that the contravention of every condition specified 
in Section 5 would render a Hindu Marriage void. 

This provision can be appreciated only if we realize that Hindus have 
all along considered their marriage as a sacrament and not a contract. Even 
though Hindu law now recognizes divorce, the Hindu marriage is essentially a 
sacramental marriage in the sense that still we attach a great significance to a 
sacred ceremony, if that ceremony is performed, we do not consider our 
marriage invalid merely because parties lacked full age or merely because the 
consent of a guardian was not taken. Such matters are still of no consequen¬ 
ces With us. It is in this background that we can appreciate the provision 
that even non-consent of a spouse does not render the marriage void. 
Marriage with us is still a Kanyadan and a bride is still chosen by the father 
for his son. What we have done is to give legal freedom to boys and girls to 
marry each other at their choice, if they can cross social hurdles. Otherwise, 
the parents continue to retain the right to give their children in marriage. 


—Paras Diwan 



GOVERNOR’S ROLE 


Soire months back, in the State of Uttar Pradesh a minor crisis hac 
arisen as a result of the reported letter of the Chief Minister to one of the 
Ministers to resign Reportedly the charge against the Minister was that ol 
moral turpitude which, according to the Chief Minister, adversely affected 
the working as well as the prestige of the Government The Minister concer¬ 
ned, it was reported, refused to resign The real trouble was, however, 
the product of various factors—the mam being groupisra m the ruling party 
and a clash between the organizational and legislative wings 

Whatever mat these factors be, the issue has posed two constitutional 
questions viz (1) the position of individual Ministers in the Council of 
Ministers and (2) the role of the Governor 

Under Article 164(1) the Chief Minister is to be appointed by the 
Governor, other Ministers are to be appointed by the Governor on the advice 
of the Chief Minister and the Ministers hold office “during the pteasure of the 
Governor ” Articles 74 & 77 make similar provision with regard to a minister 
in the Central Cabinet Under Article 163 (1) there shou’d be a Council of 
Ministers with the Chief Minister at the head to aid and advise the Governor 
in the exercise of his functions 

The question arises whether the Chief Minister’s right to have Minis¬ 
ters of his choice can be challenged on grounds of its possible motivations *» 
There is no doubt about the fact that the Ministers are, in fact, appointees of 
the Chief Minister Taking the practice in England into consideration it is 
pertinent to note the observations made by Dr Keith He says, (the British 
Cabinet system, p 82), “On the subject of dismissal, therefore, the conclu¬ 
sion would seem to be that the Prime Minister is entitled to ask a colleague 
to resign or to accept another office, and that only so can the Prime Minister's 
control of hts Cabinet be maintained Normally there is no need to use the 
power of dismissal although it is theoretically possible for the 

Prime Minister to advise the King to dismiss a difficult Minister.” It is thus 
recognised in England that the Prime Minister has a right to request any of 
his colleagues whose presence in hts Cabinet is, in his opinion and judgement 
prejudicial to the efficiency or policy of the Government, to resign his office* 
The request of the Prime Minister is, in effect, equivalent to command and 
hence there is a duty to resign when a hint is given The Prime Minister can 
m case of a recalcitrant minister, advise the Sovereign to dismiss such a * 
minister Lord Palmerston was dismissed in 1851 Mr Ayrton was removed 
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from the office of Works. Lloyd George removed Mr. Hayes Fisher. In 
India, the Governor of Punjab invoked the provision and dismissed a minister 
on August 17, 1961 on the advice of the Chief Minister, on his reported 
refusal to resign on being asked to do. The reported complaint against the 
Minister being interference by him in district administration and of misuse of 
his official position. There is hardly any doubt, therefore, about the Chief 
Minister’s right under the Constitution. However, when all is said and done, 
these observations and conclusions presuppose that the Chief Minister who 
invokes his right and the constitutional conventions in support of his right 
acts not on whims, fancies, personal rivalries or things of the sort for other¬ 
wise the constitutional provisions and consequently the development and 
working of healthy conventions—nay democracy itself, would be jeopardised. 

With regard to the Governor, he is not only the constitutional head of 
the State but also a representative of the Central Government since he is 
appointed by the President and can be removed by him (Articles 155, 156). 
The Governor is to be aided and advised by “a Council of Ministers with the 
Chief Minister at the head.” He is thus to take the course as advised by the 
Ministers and not merely this or that Minister. Article 167 (c) lays down 
that if the Governor so requires, the Chief Minister will submit for the consi¬ 
deration of the Council of Ministers any matter on which a decision has been 
taken by a Minister (presumably this includes the Chief Minister as well) 
without reference to Council of Ministers. Though the Governor is the 
constitutional head it does not necessarily mean that he is merely a figure 
head. It is his duty, as Dr. Ambedkar observed in the course of the Consti¬ 
tuent Assembly Debates (Vol. VIII, p. 546), to advise the Ministry and 
suggest an alternative method of dealing with a problem and ask them for 
reconsideration of decisions.” “The function of the Governor”, observed 
Dr. K. P. Sen (Constituent Assembly Debates, Vol. p. VIII, 446), “shall be to 
lubricate the machinery of the Government, to see that all the wheels are 
going well by reason not of his interference, but of his friendly intervention.” 

In the light of these observations the active role being played by the Governor 
of Uttar Pradesh, Mr. Biswanath Das, his efforts to provide “a healing 
touch”, his meeting the President and the Home Minister and the dissident 
Ministers of the U. P. Cabinet can hardly be attacked, as has been done in 
some quarters, as contravening constitutional propriety or his functions as 
envisaged under the Constitution. A situation was brewing up which could 
logically lead to advice by the Chief Minister to dismiss the Minister in 
question. As the complex setting of power and group pulls exist in U. P. -\ 
this could pose a threat to the stability of the administration in the State. 
Being a representative of the Centre it is not only right and proper but also 
necessary for him to consult the President with regard to the course he 
might take in case of such an eventuality. As far as the State Cabinet is 
concerned he is not merely to mechanically rubber stamp what the Chief 
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Minister or the Council of Ministers advises He can, in the words of Wad 
and Phillips, “advise, encourage and warn Ministers in respect of the recoin 
mendations which they make ” The reported role played by the V) P 
Governor can not, therefore, be criticised 

Shiv Dayal 


TEACHING OF INDIAN JURISPRUDENCE 

Sometime back, Mr Justice S S Dhawan of the Allahabad High 
Court urged that Indian Jurisprudence and the theory of State in anctent 
India should be made a compulsory subject m the syllabus for the Bachelor 
of Laws degree m every Indian University He added that it is incongruous 
that Indian students should be made to study Roman Law but should be kept 
ignorant of developments of the Jurisprudence of their own civilization 
Similar sentiments have been expressed by many eminent persons and law 
teachers in the country There is obvious force in the suggestion It ts true 
that our law to day bears such an imprint of the Common Law that it has 
practically lost its links with the anctent jurisprudence which developed here in 
and since the Vedic period However, it is difficult to see the logic of 
burdening our students with the study of Roman Law and of a very great 
part of the English Legal History—a subject which forms part of the LL B 
and LL M syllabus of some of our Universities It is further obvious that 
Jurisprudence as it is studied by our LL B and LL M students to-day 
contains views of Western Jurists, old and new Views of many of these 
jurists are part of legal history and are necessary to trace and know 
the progress in juristic thought made It is equally and perhaps 
more important to know also as to what were the views held and 
theories advocated in this country Such a study m course of time might 
conceivably influence future laws and may enable us to find our moorings 
A start can be made in this direction by taking a concrete step of getting a 
text-book on Jurisprudence prepared which contains not only a treatment of 
the development of western juristic thought but also that of Eastern juristic 
thought in general and of Indian in particular This can be fruitfully done 
by a group of teachers who undertake this task The recent Seminar on the 
Teaching of Jurisprudence held at Abu under the able stewardship of Prof. 
G S Sharma would have taken this step It appears, however, that the 
Seminar did not direct its attention to this aspect It is submitted that such 
a step brooks no delay Once such a text-book is ready then the law schools 
in the country would, it is hoped, readily take it up This would benefit 
oar students and enrich their knowledge about the precious heritage of 
Eastern as well as Indian juristic thought It is high time that Salmond or 
even Dias and Hughes or similar other books are not considered as bibles for 
the study of Jurisprudence in our country 


—Shiv Dayal 


AVYAVAHARIKA DEBTS AND THE SONS’ BURDEN 

By J. Duncan M. Derrett, m. a., ph. d., Bar-at-law, Reader in 
Oriental Laws in the University.of London. 

■ Is there any point in criticising a Supreme Court decision ? What’ 
has been decided by the Supreme Court, however reluctantly (as m this case ), 1 
is the law for all India, and the way open to those who are dissatisfied with' 
it is to press for legislation to modify it. Perhaps this instance is an 
exception. After thinking that it was ’a waste of breath to point out the 
faults,in Luhar Amrit Lai Nagji v. Doshi Jayantilal Jethalal ( A. I. R. I960 
S. C. 964) the present writer was urged to reconsider his 1 attitude. That 
case was decided by a bench of only three judges, namely P. B. Gajeridragad-'’ 
kar, Wanchoo, and K. C. Dass Gupta, JJ.,’of whom the first, who read the ’ 
judgement of the court, was in a strong position to cope with the point at 
issue, due to his life-long interest in Hindu Law and the quality and the depth ■ 
of that interest, which is well known and was amongst the many grounds for 
delight at his recent appointment as Chief Justice of India. To quarrel with 1 
a judgement of Chief Justice Gajendragadkar one- must be very sure of one’s 
ground. Yet he was evidently far from happy with the law which he felt 
himself bound to enunciate, and it is plain that he'-did enunciate it only 
because he, felt that there were authorities binding upon him, which it was ■ 
neither politic, nor convenient to upset in a summary manner. What would' 
have been the result had those authorities been themselves under accurate 
fire no one can say. A great deal was said about stare decisis (p. 970, col. 1), ' 
yet, as the Supreme Court and indeed other Indian courts have repeatedly ‘ 
shown,, there may well be grounds for departing from previous decisions if 
these are shown-to be wrong in principle ( Maktul v. Manbhari A. I. R. 1958 
S. C. 918, 1958 S. C. J. 1268) ; and there are grounds for hope that a bench 
of five judges of , the Supreme Court might review the whole question and 
depart from the point of view adopted in Amrit Lai’s case. Thus, quite 
apart from the fact that a discussion of Amrit Lai might be ‘ helpful in 
Pakistan, Burma and East Africa, there is, after all, something to be said 
for its reconsideration in India itself, j 

In Amrit Lai Nagji's case the Supreme Court had to differ, and they 
did differ ‘most uncomfortably (with a not very convincing attempt at a 
distinction : p. 971; col. 1) from the very learned and highly competent 
judgment of Patanjali Sastri, J. (as he'then was) in Pulavarthi Lakshmanaswami 
v. Shrimat Tirumala Peddinti Tiruvengala Raghavacharyulu (1943 Mad. 717, 
A. I. Ri 1943 Mad. 292)." One would not differ from the late Mr. Justice , 
Patanjali Sastri, for long himself a judge of the Supreme Court, except upon 
the most pressing considerations. In fact the cases had so much similarity, 
the principle under consideration was virtually one and the same in both 
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cases, the statement of the court on law was strong and considered, and the 
attempt to distinguish the Madras decision on facts strikes the present 
writer as unhappy The weakness of the Madras judgment was that it did 
not show exactly why the previous statements of law in the Privy Council 
were not binding upon the Indian courts (though they had several times been 
thought so to be) further as the Supreme Court were quick to notice, it 
did not demolish (indeed it would have been hard to demolish) the presump¬ 
tion that the Privy Council’s dicta had been followed in practice in India 
However, the Supreme Court misled us (it is respectfully submitted) m saying, 
at pp 968—9, that the correctness of the propositions had not been doubted 
m cases cited before them What had been required in Madras was a careful 
academic statement of the status of Privy Council dicta, especially in Hindu 
law matters, but the learned judges (we must remember that 1943 was, after 
all, still prior to Independence) found it more convenient to notice that a 
British judge in the Allahabad High Court had treated these dicta as obiter, 
points falling sub silent io, or not to be taken seriously He was right, they 
were right, and the Madras decision (to the best of the present writer’s 
knowledge) did no harm and fitted in with what had been going on in India 
if we except the implications of the later judgment in Vdmiram Karoodimal v 
Balramdas Tularam (1955 Nag 744, AIR 1956 Nag 76), to which we 
shall return But in I960, when the Supreme Court were free to declare 
Privy Council dicta to be too wide (as in this case) or not good law, the 
possibility of wholesale upsetting of Privy Council decisions bothered them, 
at p 970, col 2, his Lordship Gajendragadkar, J , said that well established 
positions are not to be disturbed on academic considerations To this one 
might reply frankly that a consideration is not merely academic if it' is also 
practical, and that it is only well-established positions which are not to be 
upset, and not situations uneasily balanced upon precarious and possibly 
mistaken dicta A rule which the Madras High Court solemnly declares not 
to be a binding rule at all cannot be held, it is submitted, to be a well- 
established rule Let us proceed to the merits of the discussion 

In. dmnt Lai the High. Court had held that debts incurred to pay off 
antecedent debt were not binding upon the sons if they were av}a\aharika 
(which eieryone accepts) The original indebtedness had been due to 
speculative transactions, and the High Court (see AIR 1954 Sau 36) held, 
assuming that they were avya\aharika , that the sons were none-the less bound 
to pay them, that their interests were none-the-less liable to be sold, unless 
they could prove, in addition to the alleged tamt, that the creditor also had 
notice of the tamt The Supreme Court ultimately held that this was 
correct To escape liability the sons must prove that the debt was tainted 
to the creditors’ knowledge This would have the effect of removing 
most, if not all, the defences on the ground of tamt This would pioduce 
the anomalous effect, which cannot be Hindu law, that sons must pay debts 
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with which the soul of their deceased ancestor was not burdened, i.e. that 
where there was no Pious Obligation the sons were bound to pay under the 
Pious Obligation. The argument was set out in the Supreme Court judgment 
at p. 967, col. 1, where its cogency is evident. This anomaly cannot be 
justified upon the often-ventilated theory that the Pious Obligation must be 
construed strictly and not allowed to exceed its bounds. Quite contrary, 
the modern trend to keep the Pious Obligation within bounds is actually 
frustrated by a position such as has obtained since 19.60, whereby the sons 
are bound to,pay up, when the debt was not a religiously or morally binding 
debt, merely because they could not prove that the creditor knew at the time 
of the loan that it was tainted, i.-e. in practice, that he did not consult the 
latest textbooks on avyavaharika (a topic shifting like quick-sands) before he 
advanced the money. 

tj * ''•* * 

To make matters worse, very many debts binding upon the sons under 
the Pious Obligation are debts in a peculiar sense. A father deliberately 
cheats somebody and is mulcted in costs : if the action can be regarded as 
criminal there is little doubt but that the sons can evade payment of the 
amount out of their interests in joint-family property. Recent cases have 
held that some liabilities in damages, especially when these are incurred in 
deliberate dishonesty or fraud, are avyavaharika. Whether these decisions 
will ultimately be accepted in the Supreme Court—and they may well be- 
remains to be seen ; but meanwhile the sons must prove that their 'father 
cheated, wronged etc., while the wronged or cheated party (the creditor 
for our • purpose) knew' that he was being wronged or cheated. For the 
person entitled to payment out of the family property-under the Pious 
Obligation can proceed even if the circumstances were such as undoubtedly 
to taint-the obligation, unless the sons can show that that person knew of 
the taint at the time. This can hardly be correct. Does a co-operative 
society know that it is being robbed ? If there is to be an exception for this 
type of case, upon what grounds will it rest ? Imagination can have fun 
with this unhappy legal concept. A man goes to his father-in-law for a loan, 
and spends the money on jewels for a dancing-girl whom he has'hoped to 
attract as a mistress. The loan is not repaid,' his and his sons’ interests' are 
to be sold to realise it; the sons say the debt was tainted (as it was), but 
now they must also show that the-father-in-law knew of it at the time; ‘Does 
one expect that when a loan is obtained for such a purpose the borrower 
will say, “Dear father-in-law, my proposed concubine requires a present from 
me kindly help me out of my difficulty ! ” ? The whole point about the 
Pious Obligation is that the debt is a private, perhaps imprudent, debt: and 
the satisfaction out of the sons’ interests is required by the Hindu law only 
when the debt is untainted. The test of Hindu law is objective—not subjec¬ 
tive : the test is not whether he thought they were tainted, whether the sons 
thought they were tainted, or whether the creditor thought they were; the 
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test is whether they were tainted There is no need to cite any authority for 
this, as the authorities are set out carefully and convincingly in the judgment 
in Amnt LaVs case itself His Lordship said (p 966) 

i “The doctrine of Pious Obligation under which sons are held liable 
to discharge their father’s debts is based solely on religious 
o considerations; it is thought that if a person’s debts are not 

paid and he dies in a state of indebtedness his soul may have 
i to face evil consequences, and it is the duty of his sons to 

fi '■•'•save him from such evil consequences The basis of the 
doctrine is thus spiritual and its sole object is to confer 
i spiritual benefit on the father. It is not intended in any 

,<>, sense for the benefit of the creditor ” 

Consequently where the religious obligation exists the sons must pay 
If the debt is tainted (for the sastric law, founded upon dharma, did not 
recognise as exigible in a civil court any debt which was not a debt in the 
eyes of heaven—whateser might happen in purely popular transactions) the 
sons are not obliged to pay it, though of course they may voluntarily do so 
as a matter of prestige—-which is quite another consideration 

* Now it has been objected to the foregoing reactions that there is 
something unfair in the creditor’s situations. And this unquestionably came 
to the minds of the Privy Council The embarrassingly wide obiter dicta of 
the latter, which were founded on no independent Indian authorities, and 
therefore can be lopped off without ,the shghtes qualms (Shnmvas v Narayan 
AIR, 1954 S C 379, 1954 S C J 40S, 57 Bom L R 678 , see also 
Venkanna v Manbhari A I R 1951 Bom 57), undoubtedly sprung from the 
following notion If family property is to be saved from alienation the non- 
alienatrag coparceners have an opportunity to protect their rights agamst all 
but the bona fide purchaser for value without notice In practical terms this 
means that the alienee who cannot showr that-he made sufficient bona fide 
enquiry as to the existence of justification for the alienation by the manager 
(for example) has no nght to the protection of the court, he has not an 
equity strong enough to defeat the rights of the ‘beneficiaries’ under the 
Hrust’ for it was in those terms that the Privy Council long ago saw the 
situation. The alienee is wel 1 protected because he has the situation of the 
family more or less in his hands if all seems well he can advance the 
money or take the purchase In the case of the Pious Obhgation it used to 
be presented exclusnely as a means by which a disappointed purchaser or 
other person who had obtained a contractual or other right against the 
father personally, worked out his right against the family property Very 
frequently the, person asking to be treated as creditor under the'Pious 
Obligation was no other than the ahenee who had failed to exercise due 
caution and had not made sufficient bona fide enquiry For the sons to 
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turn upon him and allege taint might be quite fitting (and was not denied) 
even when .the Pious Obligation had been put to this unexpected and perhaps 
hardly historically accurate use. But it seemed that it would be unbearably 
hard for him to be ‘cheated’ of the family - property for which he had 
originally paid (and we remember that consideration founds the equity) 
because the father had wanted the money for a tainted purpose, like the 
concubine’s jewels. It seemed that he could be cheated if he had had notice 
that the purpose was tainted, for he would be conniving with the father. 
This point about connivance must be taken seriously because, the Supreme 
Court, were persuaded that the unduly w’ide dicta were good law precisely 
because (which was not true) they tended to reduce collusion between father 
and son (p. 969, col. 1). We shall see below that ‘purchaser’ and ‘lender’ are 
different. 

., ' There was an absurdity latent here which never occurred to anyone, 
at any rate until the topic was ventilated in Allahabad in 1891 (note the early 
date) or in Madras in 1943. Notice in equity means not only actual notice, 
but also constructive notice. The court will impute to a party knowledge of 
a fact which he would have known had he not avoided the discovery of it, 
or of a fact which he might have known had he pursued normal enquiries. 
When a man is in a position to know a fact he is presumed to know it and 
is not allowed to lead evidence to the effect that he did not have actual 
notice of it. Particularly where a man is under a duty, as in the case of 
those who deal with trustees, and especially in the case of those who deal 
with limited owners like widows under the old system, shebaits or guardians 
such as the manager of a joint Hindu family estate, it is useless for him to 
claim that he has no notice of a defect in the capacity of his alienor when 
the circumstances of the case put him upon enquiry. It is not difficult to see 
where the Privy Council went wrong. They visualised the sons as beneficiaries 
under a kind of trust, and their father as a trustee-beneficiary ; they visualised 
the alienee as someone who is claiming to make their ‘title’ subservient to his 
‘title’. It seemed odd that one who had notice of the defect in the father’s 
act (i. e. absence of justification, absence of antecedency, presence of taint) 
could make the son’s interests subservient to his own : and they accordingly 
said, as we shall see, that he could recover unless they showed that he had 
notice. . . It was all too easy to fall into this equation, this formula well 
known to equity as it was in England a century or so ago. But if one looks 
at it closely it is nonsense as stated. One who is in collusion with the father 
naturally cannot recover,, but it does not follow that he can always recover 
unless they prove he had notice. 

When a father goes to borrow money otherwise than upon personal 
security, when, .as we all know, the amount borrowed will be such that the 
Pious Obligation is hardly likely to be called upon, he will do his utmost to 
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offer the entire joint-family property as security, and not merely his own 
interest (a possibility in South India only) The lender will also prefer to 
have the ancestral property as security and for several reasons He knows 
that a debt secured with the additional security of the Pious Obligation is a 
more secure debt, and the rate of interest will reflect this fact Thus when 
one lends to a father-manager the first question is what is the money needed 
for 9 Under the rule in Hunoomon Persaud's case (1856, 6 M I A 393, 
18 W R 81) the loan is totally unsecured unless the lender makes sufficient 
bona fide enquiry into the presence of justifying circumstances, and satisfies 
himself accordingly The lender is therefore bound to enquire, and indeed 
to make independent enquiries If the father deceives him efficiently the 
alienee is safe, he is a bona fide purchaser for value without notice of the 
defect. If the father has not deceived him, but reveals that the Joan is not 
for a family purpose, it is of no consequence whether or not he says what 
it is for* If he reveals and the object is tainted, the alienee is fixed with 
actual notice If he does not reveal it, the very fact thit it has emerged that 
it is a private debt which cannot be attributed to the family puts the lender 
upon enquiry, and if th;re was a tainted purpose the lender who did not 
pursue enquiries is fixed with constructive notice Anywhere where one who 
deals with a limited owner has his suspicions aroused as to the motives of 
that owner or custodian, there can be no doubt but that the court will not 
hear him say that, though his suspicions were aroused, he hid no notice of 
the defect And is it of any me to claim that suspicions were not aroused 9 
“I am the father of a family and I want to borrow money for a purpose 
which would not be binding upon my male issue on the grounds of legal 
necessity or benefit of the estate In fact ho reasonable man would agree 
that my purpose is a beneficial purpose But I decline to tell you what the 
purpose is Have the goodness to lend me the money and my male issue will 
have to pay it ” What money-lender will lend money upon the security of 
the family property in the face of such a stupid statement 7 His suspicions 
must be aroused, and the court will not allow him to say that in such 
circumstances a reasonable man’s suspicions would not be aroused Now if 
the alienee, seeking to utilise the Pious Obligation, can show that he exercis¬ 
ed proper care and investigated, clearing up those suspicions, and was 
satisfied that the purpose was untainted, we are faced with two possibilities , 
either it hot untainted or if it was tainted ihe lender was deceived If it was 
untainted no problem confronts us cadii quaestio But if it was tainted and 
the lender was deceived two further possibilities remain either the lender 
had made sufficient enquiry and was given to understand that the purpose 
was a family purpose, n which case the protection offered by the rule in 
Hmooman Persaud's case is available, in which case recourse to the Pious 
Obligation is altogether obviated {cadit questio once again), or the leader’s 
enquiry was sufficient, but what he found out to his satisfaction was that the 
private purpose was an untainted purpose, whereas in fact it was a tainted 
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purpose. Only in such a case has the rule in Anirit Lai’s case any meaning, 
and this we must investigate further. 

Let us imagine that a father persuaded a lender to lend money for the 
purpose of buying a television set. The lender knows that this is neither 
necessary nor beneficial in a country which has no television so far, but he 
can see that it is untainted. In fact the father wants the money to pay his 
bills for liquor, as he is a confirmed drunkard. In order to satisfy the test 
now laid down in Amrit LaVs case the sons must show not only that the 
money was wanted for liquor, but also that the lender had notice that it was 
wanted for that purpose. Was there anything in the father’s application 
which ought to have aroused the lender’s suspicions ? Would it be fair to fix 
upon him notice that the father drank heavily, was an addict, and needed 
money to pay his bills ? One would suppose not, but there is a further 
consideration. In order to avoid the imputation that there was connivance 
between the father and the lender to rob the male issue (see Amrit Lai at 
p. 969 and the references to Bhattacharya) for a purpose which was really 
tainted the burden of proof should rest upon the lender to show that he was 
satisfied that the loan was for the purpose of the television set, a harmless 
purpose. This is what should be intended to be conveyed by the expression 
that the sons must prove not only taint but also that the debt was tainted to 

the lender’s knowledge.a method of expression which wrongly places the 

presumption in the lender’s favour, for of course the presumption is properly 
not that the father can lay his sons’ interests open to be attached and sold 
for any purpose, but that he may do so if the purpose is untainted, and the 
burden of proof that his purpose was untainted must lie upon the lender who 
is claiming a better right in the joint-family property than the male issue, 
whom the law seeks to protect. To this it may be answered that the burden 
of proof of taint lies upon the male issues, who are more likely to know the 
facts ; but to say that they are more likely to know the facts as to the lender’s 
notice would be to go too far. When they prove taint, the question that 
really remains is whether the lender can prove that after proper enquiry he 
was satisfied that the purpose was an untainted one. Now it happens that 
there is no rule of Hindu law lying down in so many words that if the lender 
proves that he was satisfied after proper enquiry that the purpose was 
untainted (and was deceived) he may nevertheless take the sons’ interests. 
As a matter of fact wherever taint has been proved, except in the rare 
instances where the Privy Council’s dicta have been taken seriously, the Pious 
Obligation has been denied, and the lender has found himself without 
security, at any rate in that quarter. But let us suppose that there were a 
rule of that character, what would be its result ? It might seem equitable, 
but it has an absurd element in it. 

Let us suppose that a lender had lent to a father after satisfying him¬ 
self that the father wants the money for a television set or other harmless 
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and not illegal or immoral purpose Whatever his suspicions were they have 
been set at rest He has been thoroughly deceived The sons’ interests would 
not be liable to be sold to satisfy a creditor whose freedom from notice of 
the taint is due to the deliberate concealment and fraud of their father Now 
it has been suggested that debts incurred by a father in fraud of his sons may 
still be binding upon them under the Pious Obligation, but no instance of 
this has been forthcoming In order that the lender shall, after careful 
enquiry, have been deceived the father must have laid his plans well* The 
birthright of the sons m ancestral property, which was not acquired by the 
father himself, and In respect of which his position has been described as that 
of a trustee or near to that of a trustee, is to be forfeited precisely because of 
a breach of trust upon the father’s part ? Is this the manner m whtch the 
Pious Obligation should be employed 7 When he cheats others and his action 
is within the Penal Code the sons are free , they may well be free in other 
instances of cheating'by the father Are they to be bound when he basso 
brought things about that he might lay their interests open to be taken for a 
purpose he knew was tainted ? Surely debts incurred by the father in such 
circumstances are tainted, and not less tainted for the fact (which we assum* 
ed) that the creditor’s best endeavours could not uncover the fraud The 
creditor’s lack of notice of the taint is in such a case itself part and parcel of 
the tainted situation It is submitted that where the sons can show that the 
debt was tainted, and the lack of notice on the part ol the creditor can be 
attributed to the father’s fraud, that lack of notice cannot possibly be urged 
bv the creditor as a defence If it can be, the result must be that a doubly 
tainted debt has a better chance of being paid by the sons than one which is 
only singly tainted, which, it is submitted, cannot be Hindu law 

So we find upon all hands, and from all points of view, that the rule 
in Amrtt Lars case is bad law, or requires very serious and substantial 
modification We are sorry to see that lower courts must treat it as a general 
rule [Bhupatiraju Sreeramaraju v NadimpaJh PulJam Raju AIR 1963 A 
P 403), but they have little choice We are not surprised to find that the 
Supreme Court commuted themselves to it with hesitation and misgiving, and 
would certainly not have done so but for stare decisis Let us now look and 
see what sort of decisions they are which were relied upon Mr Justice 
Gajendragadkar (as he then was) admitted (p 967) U was indeed attractive 
to say that, if the sons must prove notice, this provision was inconsistent with 
the basis of the doctrine of the Pious Obligation He was right, and the, 
dicta in the Pnvy Council, though, as we have seen, understandable, were 
broken reeds One might argue that Sir James Colville and other learned 
judges who became members of the Judicial Committee ought to have known 
better But to this there are two answers The draft judgments of the Pnvy 
Council often have small amendments made in them by members 'of the 
Board who are not experts in the topics under consideration. Secondly the 
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present writer believes that none of these offending cases were handled by 
Privy Councillors who had first-hand lengthy experience of dealing with 
Mitakshara cases. The contributions to Mitakshara law by ex-Calcutta 
judges has no very high reputation, and that, too, understandably. 

In Girdharee Lallv. Kantoo Lall (1874, 22 W. R. 56, I. A. 321) the 
question was whether a purchaser at a court auction ought to go behind the 
decree in defending his title when impugned by sons whose father’s interests 
were sold thereunder, also whether a son acquires by birth such an interest in 
his father’s property that he could have a deed of sale set aside when this was 
passed to satisfy a debt contracted by that father. Neither of these questions 
involved any question of taint, as the Supreme Court note at pp. 967-8. The 
debts were not dfteged to be avyavaharika and therefore any expressions on 
our subject would be obiter. It is possible to argue that in the later part of 
the judgment it was said that the auction-purchaser had a similar duty of 
enquiry to that of the ordinary purchaser from the manager under Hunooman 
Persaud’s case , and that this meant that notice of the taint would postpone 
the purchaser to the sons’ interests even when the decree had passed against 
their father. But this is by no means clear, and in Amrit Lai’s case 
Gajendragadkar, J., does not fail to notice that the statements by no mean 
support, or appear only barely to support, what is contended for. Neverthe¬ 
less in 1879 in Surnj Bunsi Koer v. Shee Persad Singh (5 Cal. 148, 6 I. A. 88) 
the Privy Council say (at p. 173) that in that earlier case it had been estab¬ 
lished that a purchaser with notice of the taint would be unable to realise the 
sons’ interests, and indeed the decision passed upon such a basis. Consequ¬ 
ently this rule, confined to the auction purchaser, has been law in Bombay 
since 1887 (Konshnaji Lakshman v. Vithal Ravji 12 Bombay 624). However, 
if we examine the facts in Suraj Bunsi Koer we find that firstly there was taint, 
and secondly that the purchasers had actual or constructive notice of it, 
wherefrom it follows that it would be wrong to contend that the case laid 
down that if the debt were tainted and the sons could not show that the 
lender had notice of the taint, then the sons could not escape liability. That 
would be an illegitimate extension (see the general warning at Hari Bakhsh v. 
Babu Lai (1924 5 Lah. 92, 102 (PC), 51 I.A. 163, 168). Here is a simple case 
where, on the facts, the purchasers were bound to take subject to the sons’ 
right to withdraw their interests. The further proposition, that the sons must 
prove both taint and knowledge thereof before they can escape, by no means 
followed—though it might appear to follow to someone not very familiar with 
Hindu law. 

. That the sons were bound to prove the lender’s knowledge of the taint¬ 
ed purpose of .the loan was asserted by Straight, J., in Hanuman • Singh v. 
Nanak Chand (1884, 6 All. 193, 199) upon the basis of Suraj Bunsi Koer’s case. 
The case was, however, a case redolent with collusion - between the son- 
plaintiff and the borrower-father, and there was every temptation to hinder 
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the plaintiff’s success The whole of the discussion was obiter, however, as 
taint itself could not ultimately be proved to the satisfaction of the court In 
Lai Sm%h v Deonaram Smgh (1886, 8 All 279, 281) the Pnvy Council’s 
dictum is repeated, but it was found not applicable to part of the case before 
the court because it was thought that such a rule could only apply to sales 
for the payment of antecedent debts and not to instances where the lender 
gives cash at the time of the granting of the joint family property as a 
security As for the rest of the case the rule was applied (p 282) Straight, 
J , was again (as acting Chief Justice) a member of the court The previous 
Allahabad case was not referred to Hanuman Smgh v Nanak Chand was 
referred to obiter in Januut v Nam Stikh (1887, 9 All 493 , 494-5), which 
takes us no further forward, being not concerned with avyaxaharika at all 
Straight, J was concerned with the Pious Obligation, and with avyaxahanka, 
in Bhanani Bakhsh v Bam Dai (1891, 13 All 216) Since what he sajs is of 
the highest interest to us we must see his actual words, but before quoting 
him it is our duty to note that in that case, on the facts, the court presumed 
that the lender had notice, and no onus worthy of the name lay on the sons 
(P 223) 

“Then comes the question, had the defendants notice that they 
(the moneys) were borrowed for those immoral purposes 
The learned Subordinate Judge has found that they had, and 
I agree with him that the creditor, not only in this case, but 
in ninety nine cases out of a hundred, knows to a nicety the 
status and character of the father and of the family, the 
number of his children, his mode and way of life, and the 
purposes for which he wants the money The money-lenders 
in the towns and villages of these provinces never lend their 
money without the most thorough and searching enquiry into 
the character and antecedents of the borrower, and if a 
person was leading such a life as it is found that the father 
was leading in this particular case, the presumption is over¬ 
whelming that the monej lender, who lived within two doors 
of him, knew well what his character was, why it was he 
wanted money, and what purposes he required it for I 
cannot say that, m this particular case, the proof requited 
from the son in a suit of this nature, namely that the debts 
were incurred for immoral purposes and that these purposes 
were well known to the party who lent the money, was not 
supplied " 

These words are a most valuable commentary on the view that Straight, 
J , and his brother judges of the Allahabad High Court took ol the inconclu¬ 
sive words in Stiraj Bunsi Koer's case between 1884 and 1891 Read with 
this commentary much of the sting in the alleged rule is removed But, as 
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we shall see, by 1906 the Allahabad High Court took a different view. Mean¬ 
while, Sir John Edge, C. J., who had explicitly approved Straight, J’s., 
approach in Jamna v. Nain Sukh (cited above) in 1887, was to be called to 
the Privy Council, where he was undoubtedly responsible for the mistake 
which was soon to be made there. 

Neither Girdharee Lall nor Suraj Burnt Koer were decisive of the point, 
and the Allahabad cases could give them no greater value than they intrin¬ 
sically had from their inception. No trace of the alleged rule is to be found 
in Bhagbut Pershad Singh v. Girjz Koer (1888, 15 col. 718, 15 I. A. 99), 
another leading case on the Pious Obligation. But we must turn to the 
third relevant Privy Council case, Sat Narain v. Behari Lall (1924, 6 Lah. 1, 
52 I. A. 22, A. I. R. 1925 P. C. 18, 22). The question there was whether the 
property of father and sons became vested in the Official Assignee when the 
father was adjudicated insolvent; there was also a question of pre-emption 
rights. No tainted debt arose in that case, and no question of notice. But 
at p. 30 of the Indian Appeals report their Lordships (through the mouth of 
Sir John Edge, who, we have seen, committed himself earlier, while Chief 
Justice in Allahabad) say : 

“A sale under S 266 of the Code of Civil Procedure, 1882, or 
under S. 60 of the present Code is a sale by a Court in 
execution of a decree which until the contrary is shown can 
be executed against the property which has been attached. 
When the decree which was executed was made in a suit to 
which the sons were not parties and the property sold was 
the joint property of the father and the son, the sale was 
good on the principle of Hindu law that it is the pious duty 
of a Hindu son to pay his father’s debts unless it is shown 
that the debt in respect of which the decree was made 
was contracted by the father to the knowledge of the lender 
for the purposes of immorality.” 

All this was obiter, and one cannot but adopt the criticism levelled 
against the last words by the Madras High Court atp. 726 of Lakshmanaswami’s 
case. The reference to the lender may be a slip, because the knowledge of 
the lender can hardly come in to issue when the dispute is between the sons 
and the auction purchaser. Knowledge of the purchaser was indeed spoken 
of in the earlier cases, where general equitable principles were to the fore. 
In Mulla’s Hindu Law this dictum in Sat Narain was eventually adopted, but 
the dictum did not obtain deep root, and though it was taken seriously, by 
Sir Hari Singh Gour, in his Hindu Code, 4th edn., p. 500, S. 1285, it is 
evident that the learned author confined the rule to the peculiar circumstances 
where a purchaser of joint-family property in execution of decrees against 
the father has, or is given, notice of the vayavaharikav nature of the original 
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debt during the execution or earlier This is unexceptionable, and, as we 
shall see, is supported m Allahabad m 1934 and m Madras in 1953 If the 
sons have been unable to raise the question of tamt at an earlier stage they 
are entitled to raise it m execution proceedings They cannot ha\e the 
sale set aside if they cannot prove that the purchaser in such a sale had 
notice, for of course if the purchaser has no notice of the illegality of the 
debt he is not bound to make enquiry beyond what appears on the face of 
the proceedings This is exactly what so great a scholar m Hindu law as 
Mr Raghavachariar says at p 320 of his 4th edition (1960) 

In spite of Udmiram Karoodimzl Balramdas TuJaram (AIR 1956 
Nag 76, cited above), which criticises Lakshmanaswatm v Raghcnacharyiilu 
(AIR 1943 Mad 292, 1943 Mad 717) and declined to follow it on 
account of its being m conflict with the words quoted above from Sat Naram's 
case, it is inconceivable that Mr Raghavachariar did not give careful thought 
to the attempt made in Lakshmanamamt to have a broader interpretation 
placed upon the Privy Council dictum Similarly Mr S V Gupte in his 
second edition, published in 1947, notice the case of Lakshmanasnami at 
p 739, note (e) True, at p 742 he says, “it must be proved that the debt 
was illegal or immoral to the knowledge of the creditor” and cites Sat Naram 
as his authority, but it is remarkable that no other authority is given, and 
such a statement, in Mr. Gupta’s work, indicates an isolated and possibly 
inharmonious rule Mr Gupte habitually indicates every possible authority 
in his footnotes, but here Sat Narain stands alone Similarly in the 11th 
edition of Mayne, p 473, the alleged rule that “the debt was contracted to 
the knowledge of the lender” for immoral or illegal purposes is slipped in 
quietly vvithout comment or explanation, and Sat Naram alone is given as 
authority Mr Justice S T. Desai in his edition of Mulla’s Hindu Law 
(12th edn , 1960) makes a point of contradicting Sat Narain in definite terms 
(p 437) and relies on Lakshamanaswami (same page) as the correct statement 
of law “It is not necsesary for the son to show that the immoral purpose 
was known to the lender" Now when S, T Desai had before him the 
earlier editions of Mulla, and realised that LakshmanasHami contradicted 
Privy Council dicta which other authors accepted so far as they went, at 
their face value, he must have known that what he was laying down m the 
traditionally most authoritative book on Hindu law in use in Indian courts 
and elsewhere was the law for Bombay State, of which he had a lifetime’s 
experience as an advocate and a judge The case (cited above) of Vdmtrant 
v Baframdass, a Nagpur case having a reasonable claim upon his attention, 
did not, .apparently, impress him in the least, if one may argue from his 
silence In the face of this piece of evidence one finds it hard to say that 
the miserably wide dictum in Sat Naram has represented the law in use m 
India since that date 
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It is true that in Rajeshwar v. Mangniram Gangabisan (1932, 29 Nag. 
L. R. 107, A. L R. 1933 Nag. 89, 91), a case relied on in Udmiram the 
alleged rule against which we are contending was asserted once more after an 
interval, but only Suraj Bunsi Koer was referred to as an authority and the 
whole passage is obviously obiter. The case has no vitality for our 
purposes. 

Unfortunately the Supreme Court do, it is respectfully submitted, less 
than justice to the Allahabad case of Maharaj Singh v. Balwaht Singh (1906, 
28 All. 508). The case is important because of the earlier Allahabad cases, 
under Straight, J., and Sir John Edge, C. J., which followed Suraj Bunsi Koer 
literally, cases which evidently were not conceived to be binding upon 
Burkitt, J. Their Lordships (at p. 971 of Amrit Lai's case) take pains to 
point out (a) that the remarks concerning the burden of proof alleged to be 
on the sons were strictly obiter, since another point was sufficient to dispose 
of the case, and (b) that an improper distinction was made between mort¬ 
gages and sales. But their Lordships failed to point out that neither of 
these defects damaged the good sense and plausibility of the remarks of 
Burkitt, J., which deserve t'o be set out in extenso. They come from pages 
521 and 522 of the judgment, which was never considered by the Privy 
Council before they committed themselves to the obiter dicta in Sat Namin's 
case and which is' properly considered and cited in Lakshmanaswami’s ease 
at p. 728. Incidentally we may observe that some comment on this might 
have been expected even in Sat Narain's case (had the point not been entirely 
obiter), since when Maharaj Singh was heard (in 1906) Sir William Burkitt 
and the other judges of that High Court can hardly have been entirely out of 
touch with Sir Jonn Edge (in spite of his age)/and by 1924 a good many 
years had passed in which the reversal of the High Court’s attitude might 
have become a topic for debate between them. Burkitt, J., said : 

. J 

“Now that a large part of the moneys borrowed by X were 
borrowed for immoral purposes there can be no doubt. His 
income was more than ample to meet his ordinary require¬ 
ments, and in addition to his income he had the large 
accumulations amassed by his father. Experience tells us 
that his licentious mode of life was hot and could not have 
been concealed from his neighbours. It was no doubt the 
common talk of the bazar. No intending lender could fail 
to have learnt of it if he had made any inquiry whatever. 
We know of no express authority for the proposition 
advanced by Mr. Sunder Lai that a son who disputes his 
liability to pay his father’s debt contracted for immoral 
purposes must ordinarily prove that the lender was aware of 
the object for which the money was borrowed, though there 
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is the highest authority that he must do so if he is attempting 
to recover ancestral property which was already passed out 
of the family If the onus of proving such knowledge lies on 
a son, it would be, we think, next to impossible for him to 
discharge it In the propositions laid down m the case of 
" Suraj Bimsi Koer v Sheo Prashad Stngh it is laid down 
that where joint ancestral property has passed out of a joint 
family under a conveyance executed by a father in considera¬ 
tion of an antecedent debt, or in order to raise money to pay¬ 
off an antecadent debt, or under a sale in execution of a 
decree for the father’s debt, his sons cannot recover that 
property unless they show that the debts were contracted for 
immoral purposes and the pu'chasers had notice that they 
j were so contracted but this applies to a case in which 

joint ancestral property has passed out of the family and sons 
are endeavouring to recover it ” 

Again at pp 544-5 

“It is common experience that money lenders readily advance 
loans on any class of landed security, taking considerable 
risks, but charging high if not exorbitant rates of interest 
It is no easy matter for sons to satisfy the heavy onus which 
lies upon them in impeaching loans obtained for immoral 
purposes, but it would, we think, be the death-blow to the 
/rule of Hindu law which gives immunity to sons when 
defending their title. to ancestral property from liability for 
their father’s immoral debts, if it were the law that in order 
to absolve themselves from liability the sons must prove, not 
> merely the purpose for which such loans were contracted, 
but also that the lenders knew of the immoral purpose of the 
loan ” 

In KishartLalv Garuruddlmaja Prasad Singh (1899, 21 All 238} there 
had indeed been a dictum along the lines to which the court here objects, 
and It stands contradicted by this dictum It is of great importance to note 
that in Uttar Pradesh, where so many cas*»s in the Pious Obligation have 
arisen since 1906, the dictum in Afaharaj Singh stands uncorrected (particu¬ 
larly from 1906 to 1924 when the case of Sat Naram appeared) therefore the 
presumption that it is correct has more than half a century’s authority in 
verbally leading High Court In Babu Singh v Blhan Lai (1908, 30 All 156, 
159} expressions fall from the court consistent with the point of view taken 
J n , Afaharaj Singh two years before, and the point was not reopened It 
-might be argued that in Johan Singh v Hardat Singh (1934, 57 All 357) the 
^istmciion was noted between a' Purchaser who is a stranger to the suit 
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and a purchaser who was himself the decree-holder. Only in the first case 
need the sons prove notice of the taint. This intelligent method of reconciling 
the cases has the effect of confining out alleged rule within very narrow 
limits—it operates only where a purchaser at a .court auction is a stranger. 
This appealed to Ramaswami, J., in G. Suryanarayana v. G. Ganesulu (A.I.R. 
1954 Mad. 203, 205), and he explained the position obiter in just such terms, 
apparently ignorant of the ruling in Lakshmanaswami's case. The Supreme 
Court .did not refer to this intelligent rationalisation. 

It might be argued that Udmiram and the earlier Rajeshwar in Nagpur 
more than counterbalance Laksliamanaswami. Udmiram was after all onjy 
six years prior to Amrit Lai itself. True. But note what the Nagpur High 
Court did with Lakshmanaswami. Udmiram is not cited in the Supreme 
Court judgment, but one wonders whether it was brought to the attention of 
the court. The learned judges, Kaushalendra Rao and Tambe. JJ., did not 
say that Lakshmanaswami was wrong, nor did they decide whether or not the 
dictum in Sat Narain was a slip (see pp. 751-2 of the I. L. R. report). Neither 
Sohan Singlt nor G. Suryanarayana was cited. Udmiram's csae was concerned 
with the question whether the son can impeach an alienation made already by 
the father for discharging an antecedent debt on the mere proof of taint, 
without further proof of the •alienees’ knowledge of the character of that debt. 
That is indeed a different question from that considered in the Madras High 
Court. One. might (it seemed) very well admit the Privy Council’s dictum 
in such a far-fetched claim and reject it in other contexts. And though 
Maharaj Singh was not cited in. the Nagpur judgment the case must have 
been reviewed since it was cited in the distinguished Lakshmanaswami case, 
and this distinction fits Burkitt, J.’s, approach to the problem. In facts, 
however, there are no cases where the burden of proof lies upon sons to show 
that the tainted debt was known to be tainted by the lender, purchaser, or 
other person claiming a right superior to their own by virtue of the Pious 
Obligation. The Nagpur High Court rather unfairly (it would seem) cited 
(at p. 752) the old Allahabad cases of 1884-1891, and did not deal with 
Burkitt, J.’s objections in 1906. This to some extent vitiates the judgment. 
It remains to examine the Supreme Court references to Bhattacharya and 
Kane. The first wrote soon after the case in question, itself a fact to be 
taken into account. His joy fails to conceal his probably mistaken view of 
the case’s importance : but even if he were right his reason does not cover 
the point contended for in the Supreme Court. The additional burden placed 
on the sons does not have the effect of preventing collusion between father 
and son so much as facilitate collusion between father and the creditor, if it can 
be said to achieve anything at all. As for the references to Kane, Mahamaho-. 
padhyaya Dr. P. V. Kane, Bharat Ratna, expressed at length and in full 
detail his consciousness of the divergencies between the Anglo-Hindu Pious 
Obligation and that of the sastric law. Had the rule contended for been in 



36 


The Law Review 


his view the true rule of Anglo-Hmdu law he wo jld have pounced upon it as 
a glaring and astonishing anomaly, and he would have exposed it for what 
it is * He was never tender with Privy Council cases and repeatedly pointed 
out their incorrect dicta He had nothing to say about Sat Naram at pp 
446 8 of his third volume ( Hist of Dharmasastra) and this serves as a further 
indication that at the time he wrote (19453 the rule contended for was not 
taken senously amongst practitioners in Hindu law cases in Bombay 1 think 
we can assume that Rajesnar v Mangniram (1932) was known to him, as 
echoes of Nagpur cases are usually heard m the appellate side pleaders’ room 
m Bombay Lakshmanaswami can hardly have escaped him, not merely 
because it was reasonably recent, but because of the great respect with which 
he, as all lovers of Hindu law, were and are bound to receive cases reported 
from Madras 

One may conclude that there exists a case for reopening the question 
in the Supreme Court m the future whether, when a son seeks to avoid Jhis 
interests being taken in execution for the payment of a tainted debt ofhis 
ancestor he must prove both the circumstances of the taint, and the lender's 
(or creditor’s 2 ) knowledge that the debt was tainted Great independence 
has been shown in recent months by the Supreme Court m tackling Hindu 
law problems, firstly in requiring notice of partition to be sent to every person 
with whom the coparcener was joint ( Raghavatnma v Chenchamma AIR. 
1964 S C 136), and then by enabling gifts of immovable property'to a 
reasonable amount to be given to daughters as gifts of affection, contrary to 
the plain text ot the Mitahshara and decisions of many years’ standing 
{Guramma v Mallappa 66 Bora L R 284) We may hope for other const* 
ructive decisions, and an opportunity for the reconsiderations of Amnt Lai 
may be looked for 1 


1 This is an enlarged and reused version of an article entitled *A\yavahanka debts 
and the decision of the Supreme Court in All* 1960 8 C 964”, published on 
March 9th 1964 In Kerala taw Times, 1964, Journal Section, pp 21—30 



THE SOCIO-LEGAL BEARING OF EXPIATION ON THE CONCEPTIONS 
OF KARMA, HELL AND TRANSMIGRATION. 

By Dr. U. C. Sarkar, m.a., m.l., ll.d. 

Principal, Law College, Chandigarh 

According to fhe general theory of Karma, every action is invariably 
connected with its consequences in after-life, giving rise to what is known 
as Kannavipaka. The immediate effects of Karma lead the doer to heav¬ 
en or hell and subsequently to rebirths in various shapes. “It is a theory 
of consequences”, rightly says R. Aiyangar 1 , “establishing relationship 
between cause and effect in the moral world. It implies also the indestruc¬ 
tibility of all that is thought, spoken or done, a kind of law of the conser¬ 
vation of moral energy. Karma is not only physical activity, it includes 
every form or type of activity—mental, spiritual and emotional. All activity 

1. Some Aspects of Hindu view of life according to Dharmasastra p. 34. The entire 
conception of Hindu life and belief has been summed up by him most admirably in 
this way: “The Hindu way of life as expounded by Dharmasastra is syncretic. It is 
rooted in the theism, the belief in a Supreme Being, who is the creator, the sustainer 
and the judge and whose will is manifested in the sacred canon. He is the absolute 
and contraries can co-exist in Him at the same time. He is beginningless, eternal, 
immutable, immanent and transcendent. The Upanisliads predicate reality (satyam), 
wisdom or knowledge ( Jnatiam ) or bliss (Ananda) as constituting His real nature. 
He is the Supreme Self (Atman), the source and home of all individual (atmans) 
united with yet separate from them. The Universe springs or is evolved or created 
by His desire or sport ( lit a ); its evolution or dissolution (pralaya) after milliards of 
human years is also due to the same cause. The self (Atman) or soul is immortal. 
Its identity with the Universal Soul or Paramatman is realizable by intuition and 
self-experience. The Summttm bonum or Moksha is not only release from rebirth 
which is its negative aspect, but a condition of deathlessness (Amritatva). It is not 
annihilation (Nirban), realisation of oneness with the Supreme Self and with all its 
Mukti (emancipation). Amonu the means of self-realisation, (detailed in the 
Upanishads) are Yajna (sacrifice), Jnana (knowledge), tapas (austerities) and dana 
(gifts). The Upanishadic distinction between sreyas (spiritual merit) and preyas 
(mundane good) with postulate of rivalry between the two is not uphold by 
the Dharmasastra. 

Disinterested works of piety or altruistic labour are as contributory to self-realisa¬ 
tion as spiritual effort. What is required is not in action but renunciation or deliberate 
ignoring of the fruits of action—Karmaphala. The unified (Samuccaya) influence of 
knowledge and works is essential to self-realisation. The Bhagavadgila adds devotion 
(bhakti) to the means of self-realisation. In the Dharmasastra view, the performance 
of enjoined duties, specially those of sacrificial ritual is stressed and knowledge as the 
means of reaching the goal is not as stressed as in the Vedanta. Of the three paths to 
redemption, as held out to the aspirants, it favours most, as some modern interpreters 
of the Bhagavad Oita like B. G. Tilak have done, the path of doing one’s duty Karma 
margu. Self-mastery (svarajyam) is the fruit of emancipation”.Ibid, pp. 30-31; 35). 
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creates a result which clings to the doer permanently The immortality of 
the soul enables its physical release when the bodv dies The self gets out 
of the sheath It passes after an interval into new forms, shapes or bodies 
The manner m which the ^intervening period between birth and birth is 
spent is determined by the quality of action in the past birth 
Transmigration thus follows an inexorable law The Smritis and the 
penances elaborate the connection between right and wrong action and the 
type of birth to which they lead m the next birth The perpetual circle of 
births and rebirths goes on thousands of time It may be noted that action 
is followed before rebirth by a reward or punishment which has a specific 
duration before rebirth by a reward or punishment for the unexpiated part 
of these actions fAuusaya) The law of Karma is thus universal and eternal 
and brings within its compass men and gods, plants and animals It is an 
affirmation in the most emphatic manner of the principle of a personal 
responsibility which cannot be shifted A man can redeem himself only by his 
own efforts- Freedom is given to that extent otherwise Karma would spell 
predestination The way to overcome the pull or drag of Karma is to per¬ 
form meritorious action (Punya) Unselfish action is meritorious and selfish 
evil Suffering is the punishment of sin and wrong and the way to avoid 
it is by doing good action Man is the master of his fate ” 

The immediate and the most important bearing of expiation m res¬ 
pect of sinful acts is that if the appropriate penance is performed, the sinner 
Is absolved from the evil consequences, but on the contrary, if no penance 
is undergone according to the scriptural provision, the sinner will have to 
g > to hell and thereafter be subject to various rebirths in lower animals or 
even plants and creepers This is not the end of the sin After these 
several rebirths as lower animals, the sinner will be born as a diseased and 
poor man in successive births Ultimately, of course, the effect of the evil 
deed will be thus exhausted by suffering the tortures in hell etc He can be 
expected to be born as a man happy and prosperous Thus it is the per¬ 
formance or otherwise of the penance for a sinful 2 ct which makes all the 
difference Hence the penance has been regarded as a very powerful ins¬ 
trument to avoid punishment in hell and numerous rebirths No man can 
be absolutely honest and virtuous specially in the present society There¬ 
fore whenever any stn is committed by him intentionally or unintentionally, 
the penance must be performed in order to successfully avoid almost never- 
ending sufferings and miseries Karma, therefore, is the pivot on which 
hinges human happiness or misery Penance is, of course, primarily concern¬ 
ed with sinful acts which require expiation The manifold implication of 
the doctrine of Karma* has be en roost lucidly and elaborately brought forth 
2. (1) Every act is followed by consoq renew which also have a suitable reaction on 

the character and disposition of the performer of the act 
(2) The modification of disposition is due to an invisible influence (fasana) which 
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by R. Aiyangar. 

The importance of the topic of expiation depends upon the efficacy 
of penances in removing sins. The question whether the evil consequences 

is passed on to the self (A tmari) in its next birth as an inherited predisposition 
«hich explains impulse or instinct and a kind of undefinable restraint on the 
freedom of action. 

(3) As the effects of action may not be exhausted in one life, they logically necessitate 
as many further lives as may be needed to be worked off. 

(4) Human inequality in inherited equipment as well as in worldly affluence and 
happiness is explicable by the doctrine. 

(5) What appears to be (from a human stand point) injustice when a good man 
suffers and a bad man prospers is explained by Karma. It vindicates Divine 
justice. 

(0) Moral responsibility is emphasised by it. 

(7) The theory conceives personal freedom to act in such a way as to intensifv or 
counteract the forco of accumulated Karma. 

(8) There is no element of fatalism in Karma. What appears inevitable is conditioned 
by the power to modify or arrest the action of Karma. 

(9) There is a definite relation between karma as cause and the conditions of life and 
of the future of life as results. The law of Karma admits of no chance or of 
exception to its operation. 

(10) It is not only opposed to altruistic action but is a strong inducement to it, 
because the unselfish action is held up as the most meritorious. 

,(11) It is opposed to the view that since every person only reaps what he sows, any 
attempt to save him (for example from drowning) will be useless as he is bound 
to be drowned or to escape according to his own Karma, for one cannot foresee 
the effect of Karma in one’s own future or in that of others. Accordingly having a 
person to drown on the plea that he is hound to be drowned is a invalid presump¬ 
tion. The man who fails to rescue the drowning person will only accumulate bad 
Karma by his failure. 

(12) Karma creates obligations. 

(13) The doctrine of adjustment or relativity is implied in the theory of Karma. 
Duties spring from varna, sex, profession etc. and they are the consequences of 
Karma. The freedom of action that every human being enjoys is naturally 
limited by bis position and capacity just as a man’s duties or powers are the 
consequences of his competence. Human ends and obligations must be suited to 
Adhikara. The doctrine of Karma shows in this principle a flexibility which 
allows of both freedom and obligation and reconciles them. 

(14) The mitigation of the effect of past Karma by good deeds is possible. Human 
life is an opportunity for ascent. Rebirth in it is welcome as it gives the chance 
of regaining lost ground. 

(15) The double requital to Karma (in the period of regulation or enjoyment 
following physical dissolution and in rebirth) reconciles the traditional belief 
in certain types of action as guaranteeing certain appropriate conveyances as 
well as the necessity for providing a future suited to the mixture of good and evil 
in human action. It has been suggested that the idea of double requital reflects 
a combination of ancient Aryan and non-Aryan concepts.” Ibid, p. 55-56. 
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of sinful acts could be arrested at all by penances or otherwise agitated 
the minds even of the earliest sages Thus Gautama referred to two con¬ 
flicting views 3 according to one of which it was meaningless to perform 
penance as the effect of action could not be otherwise effected except in its own 
course and according to the other view sms could be expiated by penances 
Gautama 4 of course emphatically admitted the efficacy of penances and as 
such it was enjoined by him that the sinners must performa penance to get rid 
of the evil consequences of sinful acts The question, however, took no long 
time to be settled once for all in favour of the observances of penances Thus 
it was ultimately universally accepted later on that Prayascittaih apaityenah 
3 Nanu Gautama smritau Prayascittam kuryat n&kuryat lti mitnamsan te tathafn na 
kuryadityeke Ayamasayah na karma kntam bhogaman tarena ksiyate Tatha 
Caha — 

Nabhukatam ksiyate karma kalpakoti satairapl 

Avasyamanubhoktavyam kirta karma subhasubham lti Samkha also says, yatha 
Prithivyara vijam ratnam mdhayo yatha 

, Evamatmam karmam tisthanti prabhavanti ca lti Yadi bhogamantarena 
duntalepah khiyate tada Sukntalepopi khiyate iti prasanga tatasca prayascit - 
/am nakartavyam Ucyate punostomenestra punah savarnam ayanti ayajya 
yaja nadt bhihradhikarad bhrastva ekahiken estva savanatraya sadbyam karma 
punah prapnuvanti tatradhiknyante iti yavat Na bhukta ksiyate tva knta 
prayaseitta visayam suktua vvsayamca tatha smntyantaram 
kadacit sukntam karma kutastbamapi tisthati 

Majjamanasya samsar Yavattismat vimucyate iti Yadi nabhuVtatniti sastra 
masam kocenaivamramkusam pravartate tada papaksoya pratt padikah 
sarvah srutayoh Smntayasca kupyeran Tasmat papaksayaya prayascittam 
kartavyamiti sidhantabhidhanat prayasattam kamyam 
Atredara Visadiharanam-na kuryaditi purvapaksah karmanam bhogadeva ksayat 
i kuryaditi siddhantah Punastomadtnam Prayasctttanam srutau nidarsanat 

Na ca sanakarpiam Bhasmasat kuruti Arjuna in vacyam Tattva jnanagnl nam 
siika naradadmam up ibhogidarsanat Sarirambha kadmtanam bhougika nasy 
sals a mvamasya khptvatva niyamat iti govmdanandiya tattvartha Kaumudi 
Oka. Manunapi caritavyam to nityam prayascittam Msuddhaye itiupktam Tasmat 
kartarvameveha prayascittam visuddhaye iti papaphali karmana nantaram 
Samkhdlikhi tavahatuh Bhavisyapuraneapi— 

Vyati kramat yatha putra dosot pattirbhovedhtha Prayascittattu Devendra 
dosaksaya iti srutih iti Ittham prayasclttasya kartarvata va syakiti oirviyate 
(vide the preface of the edition of Prayascittasara of Dalapatiraja by Pt Shn 
Nanda Kishore pp 22-25 ) 

The same Editor also has discussed the topics of Nanmttakatvamadhikan ca 
thus Nanu Prayascitlarapct yainah ityadi Smntisuypapksayasva phalatvenavagamat 
kamu kasyadhikara* kamyam Prayascittam Yaiha vnsh kamasya karoryadestth 
Anye lu papam mmitta kritya vidhanana nairoi ttikam yatha griha daha mmitte 
ksamavatistintyahuh Apare tu akarane pratyavaya darsa nat nityam yatha 
sandhya vandanadi Atra kecidahuh Paray ascittam na kevalam nai mittikaoi 

kintu dunta ksayar tharnyapi Ibid, pp 21-23 
4 Vide, XIX, 3-7 
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The texts of Manu 5 , Yajnavalkya °, Samkhalikhita and the Bhavishya Purana 7 
etc. are most emphatic and unambiguous in this respect 8 . 

Penances are meant only for sinful acts which are given rise to by not 
performing what has been ordained and performing what has been condemned 
and also by not restraining one’s organs. As these acts cause sin or fall, the 
sinners must perform the penances prescribed by the authors of the Sastras. 
By the performance of these penances, the sinner can get rid of the evil 
consequences of the sins and thereby his inner soul will be purified and the 
world also will be pleased 9 . By the inner purification is meant that he will 
not have to suffer any torture etc. in the next existence and by the satisfac¬ 
tion of the world is meant that society also, of which he is only a member, 
will not hesitate to readmit him to all social transactions and intercourses. 
Thus these are the two most important parts that are supposed to be effected by 
the .performance of the relevant penances. Whenever a sin is committed two 
questions arise automatically. According to one of them the sinner must do 
something to avoid the evil consequences of his sinful acts or omissions. 
Again as soon as a man falls in the eyes of the society for the degradation 
caused by his sins, the o ther question that suggests itself is as to how, if at all, 
that man can again be treated normally as a usual member of the society 
from which he must have been excommunicated. The penance satisfies both 
these questions. Hence the importance and efficacy of performing penances. 
This is obviously the positive aspect of performing penances. From this, 
negatively speaking, it at once follows that if the sinner does not perform 
the penances enjoined by the scriptures, the two benefits nientioned above 
in the form of self-purification and readmission to the society can by no 
means be secured. Hence the immediate effect of non-performance of 
penance is excommunication from the society. This is the more visible form 
of punishment or condemnation in this very existence. What is there in 
store for him in the following existence? Those consequences have been 
embodied in the two conceptions of hell and transmigration. Just after the 
death, the sinner has to go to the appropriate hell or hells according to the 

5. XI, 53:—Caritavyamato nityam praycistittam visudhaya nindyai hilaksanai r yukta 
jayante anis kritainasah. 

6. Ill, 221; Prayascittam akurvanah papesu nirata narah 
Apascattapinah kastan narakan yanti darunan. 

7. The text in question has already been quoted above vide Foot note No. 3. 

8. Having expounded the five varieties of Dharma including. Varna, Ashrama etc. (in 
chapter V of Book II), Yajnavalkya proposes to discuss the rules of Prayascitta. By 
way of introduction to the subject and also in an attempt to examine the parties who 
are liable to perform penances, the author refers to the effects of Karma as 
regulated by the conception of transmigration of the soul in the form of an 
Arthavada (Vide also the Viramhrodoya, (on Yajnasalkya' III 206-210) 

9. According to Snlapani Yajnavalkya’s reference to the production of the fruits of 
action is useful as an incentive to special religious performances including the 
penances. 
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nature of his sin This is not the end This is only the beginning, several 
hells have been vividly described Hence it has been most emphatically and 
unambiguously assented by Yajna\alkya that not performing the necessary 
penances and having no feeling of remorse or repentence immensely immersed 
m sins as they are the sinners have to go to the terrible hells full of agonies, 
pains and tortures The penances purify the soul of the sinner on account of 
the fact that they regret their conduct and try to expiate the sins by observing 
various sorts of austerities implied by the performance of penances But 
these elements of austerity and repentance b“jng conspicuous by their absence 
in the sinners who have not performed any penances, these wretched creatures 
have no other alternative but to go to the hells 

The dnferent hells have been described by Yajna\a!kya and many other 
sages Here also it will be found that the names of the hells and their 
characteristic features are more or less found almost m the same fashion indi¬ 
cating that these hells were conceived from a very early period and they were 
traditionally accepted and believed in The belief in the hells no doubt 
played l a very important part as a social corrective and deterrent so that the 
people might not indulge in any avoidable sins The conception of hell 
exercised the mind of sinners in a more terrible way in as much as some of 
the sms in some cases might escape the notice of the society or the state and 
thus they could avoid the punishment prescribed by them But the administ¬ 
ration of the hells being infallible under the vigilance of Yama, the king of 
death, there was never any chance of escaping his vigilance and tortures 
Hence the anxiety for performing penances was all the greater Again it has 
been stated generally that penances can remove only unintentional sms, so 
far as the intentional commission of sins are concerned, the sinners can 
never have their inner soul purified They can only be readmitted to the 
society for usual business This distinction of course is with respect to the 
Mahapatakos So far as the minor offences are concerned there is again 
another general rule according to which ,the penance for an intentional sin 
will be double that meant for an unintentional sm Thus according to 
Yajna\a!kya the first calamity that overpowers a sinner who has not performed 
the prescribed penance is to be compelled to go to the hell where he will have 
to stay for the prescribed period being subjected to the tortures peculiar to 
the different sms according to their gravity and heinousness The periods 
to live for in the hells are not to be calculated in the terms of human calendar. 
They have to be considered according to the calendar of the great Brahma 1 ® 
whose one day means 1000 yugas or 432 millions of years of the mortals 


This length of the period alone is terrible enough to frighten any mortal 
The nature of the tortures al so is as inhuman as unbearable 

To Vide Vuhrn, XL1IJ, 24-26 
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Then after passing the prescribed period of stay in hell, begins the 
multiplication of repeated rebirths. Thus Yajnavalkya asserts that having 
undergone the terrible and frightful hells, incurred on account of the most 
heinous sins, the greatest sinners are born here after the exhaustion of the 
results of their deeds or misdeeds. Though only the great sinners have been 
mentioned in the above text, it is equally applicable to the other minor sinners 
also. Thus hells and rebirths are equally awaiting the sinners of all descrip¬ 
tions subject only to the difference in treatment according to the gravity of 
their sins. Among the great sinners 11 , the Brahmicide enters the body of a 
deer, a dog, a hog or a camel: the liquor-drinker enters the body of an ass, 
pulkasa 12 , and of a Vena 13 . The stealer of a Brahmin’s gold is reborn as a 
worm, an insect or a moth whereas the great sinner who violates the bed of 
his preceptor is reborn as grass, shrub and creeper. So after the experiences 
in the hells in the first instance and being reborn as different kinds of lower 
animals or plants, the great sinners are to be reborn as having certain undesir¬ 
able marks. Thus the Brahmacide shall be suffering from a wasting disease 14 
the Sura-drinker will have black teeth, the thief of a Brahman’s gold will 
have bad nails and the violators of guru’s bed will have bad skins. The asso¬ 
ciate great sinners also will be having the same marks as will characterise the 
great sinners with whom they associated and contracted the great sin by such 
connection or association. These human rebirths will take place several 
times. Therefore, having obtained the result of their actions in hell and 
having been born among lower animals, the sinners will be born again as 
human beings of the lowest order and wedded to poverty without any auspi¬ 
cious or desirable signs. Lastly being absolutely free from all sins thus exhaus¬ 
ted by sufferings in the hells and the different rebirths, the sinless persons are 
born in a good and high family to enjoy happiness and prosperity being 
endowed with learning and fame. 

From the different stages described above, through which the sinners 

11. According to the Mitaksara the reference is to the acts committed unintentionally. 
In case of intentional acts the sinners have to rotate in other bodies as well. Hence 
Manu also contends that a Brahmicide enters the womb of a dog, a pig, an ass, 
a camel, a cow, .a goat, a sheep, a deer, a bird, a candala and a puikasa; 
a Brahmin Sura-drinker shall enter the wombs of worms, insects, moths 

- and feeding or ordure. A Brahman stealing Brahman’s gold has to be born 
a thousand times as spiders, snakes, lizards, aquatic animals and picasas. And a 
violator of the preceptor’s bed has to be born hundred times as grass shrub and cree¬ 
per and also as carnivomous animals. (Vide Manu, XXII, 55-58) 

12. A pulaska means one who is bom as the result of the Union of Sudra woman and a 
Nisada 

13. Aivena is one who is born of the union between a Vaideka and an Ambastha woman. 

14. Mitra Mi era asserts that the diseases like consumption etc. also have got to be under¬ 
stood as applicable in case of the rebirths in the form of deer etc. (On Yajnavalkya 
III, 209; 216-217). 
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have to pass, it will readily appear that the performance of a penance will 
prove to be a far easier alternative Clearly there are two alternatives left 
to the sinners in general One is to perform penances prescribed by the 
Sastras 1 * and then to get nd of the evil consequences of the sins The other 
alternative is that in absence of performance of a penance the sinners are to 
pass through the different stages practically innumerable and never ending 

, It was on account of the comparative easiness of the penances, that 
the penances became very popular and widely acceptable When we find 
that aU conceivable forms of sms and penances in every details have been 
discussed invariably by all the smritis and the purarns the belief is all the 
more confirmed that penance was never a dead institution It was a living 
institution widely accepted and scrupulously adhered to by the society— 
specially of the ancient time 

Yajna\alkya enumerates certain concrete 19 illustrations as to for which 

15 According to!lana(XII, 71 72), a Brahman who has fallen off from his religious 
duties, when dead, becomes an Ulkamukha, eating the \onut while a Kastnya be¬ 
comes a Kataputana feeding on foul corpses , a faisya Maitrakaajyotika feeding on 
ordure while a Sudra fallen off from his own duties becomes a Caitasaha With 
reference to the above torts of Uanu an objection might be raised as to how sins 
foe omissions to observe an ordained duty could bo explained The answer was 
given thus by Pi ]n liuetara • Like the pain of one who eats a vomit or whoso 

mouth is burning with a fire flame of the man also who does not act upto the dictat 
os of Vedic commands, there is no accomplishment of the objects in life 

Thus the censure of non-performance is with a view to edge on to performance, 
thus there is no contradiction Or it may also be token that the condition of those 
who eat the vomit or whose mouths bum with a flame are the consequences of desire 
for worldly pleasures, idleness etc which are antagonistic to the performance of the 
dictates of the Vedas and are the result of prohibited acts of the post birth and thu9 
it should be borne in mind that nowhere can a negation be the cause of anything " 
(Vide Alitakahara, Edited by Gharpure p 167) 

16 The Mtlakshnra commenting on the texts of YajnaralLya (III 210 216) makes a very 
significant and n ahstic observation The various diseases and the different rebirths 
in the forms of differ nt lower animals or plants as described at considerable length 
by the sages Slant? Yajnavallya and specially Samkha and Gautama referred to 
above were desired to create a feeling of terror and dismay in the Brahmieide and 
other sinners and from these impressive and graphic descriptions the sinners might 
be more easily inclined to perform the different penances prescribed by the Sastr&s 
This w the mam purpose and the enumeration is not so much for the indication 
that this condition will continue for 12 years or prohibiting others from 
associating with the sufferers A penance is meant generally for the extirpation 
' of the sin But where the process of extinction of the invisible results of sw has 
already begun and some stages had already been passed through lika the hell eta 
* .Never indeed is an arrow discharged from the bow in need again of its power or its 
operation for piercing the target Not indeed is the extinction of the invisible 
result to be sought for for the destruction of the frmt of it which had commenced 
Never indeed by the destruction of the wheel the rags etc which have served aa the 
instrumental cause wi’Hhere be a destruction of the pot etc which has begun It 
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offence of theft for instance which sort of rebirth will be the lot of a sinner in 
his subsequent births. Necessarily such enumerations can not be exhaustive. 
They are simply illustrative 17 . Thus one who steals 18 cooked food will be a 


is not possible to remove the defect of bid nails etc. with which one is born. More¬ 
over after having gone through the series of miseries, caused by the hells, birth in 
low bodies etc., the defective nail is the last development of the fruit thereof. By its 
very production is brought about the destruction of the invisible result which had 
been its cause like the destruction of the fire produced by churning, therefore the 
performance of the vratas is not for destruction of the sin nor for the sake of inter¬ 
course. Indeed the right minded people do not avoid intercourse with persons 
having bad nails and the like. By reason of the sin having already been extinct 
before the social intercourse has been secured, therefore, there is no point in the 
performance of the vow.’* (Vide the Mitahsira, Edited by Gharpure, pp. 1665-66; 
see also Yasislha, XX, 6). 

17. A special rule has been stated by Samkha according to whom the Brahmicide 
becomes a leper ; the stealer of a bright metal suffers from ring worm ; the 
reviler of the God and the Brahmins becomes bald headed ; the poison- 
administrator and the incendiary becomes mad ; one retunring a blow 
to the guru becomes an epileptic; a cow-killer becomes blind; 

one who has abandoned his wedded wiie and has been attached to 
another woman becomes a peculiar animal which is known as a sabdabhedi; 
one who steals the property of Gods and Brahmans is born as consumptive; 
one who misappropriates a deposit becomes a squint; ,one who lives on the 
prostitution of his wife is born as a eunuch; one who abandons his wife in her 
childhood gets his private part diseased ; one who alone eats viand becomes 
a rheumatic; one who eats the uneatable suffers from scroffula ; one having 
intercourse with a Brahmani suffers from barrenness ; one who commits ferocious 
acts becomes a dwarf; one who steals cloth becomes a gnat; one who steals a 
bed becomes a Ksapanaka; one who steals the conch or mother of pearl becomes a 
beggar with a skull; one who steals a lamp becomes an owl; one who behaves 
maliciously becomes a consumptive ; and one who reviles his father and mother 
becomes TChandakara. Similarly Gautama also has stated some particular rules thus. 
One who speaks falsely becomes a stammerer ; one who abandons his wife gets 
dropsy ; a false witness has to be afflicted with elephantasis and his legs and feet 
are split up; one who unsettles a marriage or causes any obstruction thereto, has a 
cut-lip; one who commits an assault has his hands cut off; one having intercourse 
with his daughter-in-law gets hydrocele ; for discharging urine on cross road 
one has difficulty in passing urine ; one who despoils a maiden becomes a eunuch; 
one who is jealous by nature becomes a mosquito ; he who quarrels with bis 
father is afflicted with epilepsy ; one who misappropriates a deposit is childless ; 
a jewel-thief becomes extremely poor ; one selling learning becomes a deer, one 
selling the Veda becomes a tiger ; one who eats without being invited becomes a 
crow; one who alone eats viands becomes a monkey ; one who eats from anywhere 
becomes a cat ; for setting fire to a drywood forest one becomes a firefly; 
a school master of children a stinking mouth ; one who eats stale food 
becomes a worm ; one who accepts invalid gifts becomes a bull; a jealous 
man becomes a wasp; one whose fires are extinguished becomes afflicted 
with ring-worm ; the preceptor of a Sudra becomes a dog-eater; a cow- 
thief becomes a snake; one stealing friends’ property becomes consumptive; 
a stealer of food becomes dyspeptic; a literary thief becomes dumb; a man 




26 


The Law Review 


dyspectic 19 , a literary thief shall be born as dumb, a man who adulterates corn 
shall be bom with redundant limbs . the informer will have a stinking nose, 
one who steals oil shall be reborn as tailapayi and the slanderer will have a 
foul and stinking mouth By taking away the wife of another and also by 
robbing a Brahman of his property a man becomes a Brahma Rakshasa m a 
forest where there is no water If a man robs others of their jewels, he will 
be'bom in a low order and if he steals leafy vegetables, he will be reborn as 
peacock and if a man steals any gragnant scent, he will be reborn as a 
musk rat By stealing com a man becomes a rat, by stealing a vehicle, a 
camel, by stealing fruits a monkey; by stealing water, a waterduck, by 
stealing milk, a crow, and by stealing a household utensil, a man becomes a 
wasp Similarly if a man steals honey, he becomes a stinging fly, he who 
steals meat becomes a vulture , he who steals a cow becomes an iguana , 
he who steals fire becomes a crane, one who steals clothes becomes affected 
with white leprosy, one who steals rasa becomes a dog and one who steals 
salt becomes a cricket As it has already been observed these above 
enumerations are only illustrative This has been clearly stated by Yajnava- 
lkya himself He rightly contends that only some illustrations of theft 
concerning some articles alone have been given It is not feasible to enumer¬ 
ate all the articles under the sun that can be the subject matter of theft as 
there are so many classes of things and species of animals 

Thus an attempt has been made above to summarise the lot of a 
sinner who dies without having performed the penances prescribed for the 
sins committed by him The punishments of an unevpiated sinner thus come 
in two main forms, one m the shape of the hells and the other in the form of 
the rebirths that postulate the transmigration of the soul 

The importance of the topic of transmigration of the soul can be very 
weA imagined when it is seen that Manu has devoted almost the whole of his 

having intercourse with a Chandah or a pulhasi woman becomes a typhon, a 
man who has intercourse with a Sudra woman becomes a long worm, a man 
commuting intercourse with a Sudra woman of her own Varna becomes 
a pauper a water thief becomes a fish, a milk thief a crane, a usurer is bom 
with a defective organ, a vendor of an unsaleable articles becomes a eunuch , 
one who reviles the king becomes an ass, for having intercourse with a cow 
a frog .one who studies on a holiday becomes a jackal, he who steals another s 
property becomes an errand boy, the killer of a fish has the embryonic existence 
According to Gautama all these are unable to me higher 

18 According to Manu women who commit theft of the different articles enumerated 
above will become the wives of those animals in whose shape the male thieves will 
be born (Vide Manu, XII 69) 

19 'the conditions of dyspepsia etc. are supposed to be fall a sinner only when he has 

agdin assumed a human form having successively passed through the different 
stages in the bell and the different rebirths in the form of animals and plants In 
this sense the verses No 217 and efter verses No 216 (Vide Manu, XII, 68) 
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Chapter XII to it. Maim starts with the fundamental theory that transmig¬ 
ration is determinable by retribution of deeds or actions which again 
admitting of threefold varieties namely mental, physical and verbal, produce 
good or evil results causing various conditions in man to wit; the highest 
the middling and the lowest. The mind is the instigator of all actions— 
mental, verbal and physical—which in all are ten 20 in number. Of them 
three sinful mental actions are coveting the property of others; thinking in 
one’s heart of what is undesirable and an adherence to false doctrines. The 
four kinds of sinful verbal actions are abusing others, speaking the untruth 
detracting from the merits of all men and talking idly. Lastly the 3 sinful 
bodily actions are taking what has not been given, injuring creatures and 
having criminal intercourse with another man’s wife. Speaking by way of 
reciprocal retribution of action, Manu states that the effect of the good or 
bad mental, physical or verbal acts falls respectively upon the mind, body or 
the speech. On account of the acts done sinfully with the mind, the sinner is 
to be born in a low caste; when the sinful deeds are committed with the body, 
the sinner becomes something inanimate in his next existence whereas when 
a sin is perpetrated with speech, the sinner is to be reborn as a bird or. beast. 
The word Tridandi has been used in a significant sense by Manu. Generally 
speaking Danda means a stick or staff 21 , but in this context it means 
control. Therefore, the word Tridandi means a man who has got control 
over his mind, body as well as thought. To gain complete success, this three¬ 
fold control is most essential. The Bhutatma 22 consisting of the five elements 
actually does the acts as prompted by the Ksetrajna individual soul which is 
a part of the Paramatman or great soul 23 .” Thus there is a veiy close 
connection between these kinds of self in connection with every being and his 
every action. From the Supreme soul thus emanate all the individual souls 
or Jivatma which always impel the various creatures to action. So far as 
the wicked men are concerned after their death another fresh body consisting 

20. Vide Yajnavalkya, III, 131, 134-136. The mind is the internal organ which has the 
capacity of samkalpa or volition. In modern jurisprudence also an act is not a 
juristic one unless it is accompanied by free will or volition. Absence of the doer’s 
will make the act no act and it is void abinitio on the presumption that no act has 
been done at all in the eye of law. 

21. Usually an ascetic is known as Tridandi because he carries three stakes tied to¬ 

gether. But this is only an external symbol for the hermits. The real criterion of 
a saint should be how far he has been able to control his organs and to what 
extent he has been able to control his mind, body and speech. The ' significance 
of the word ‘three’ refers to the threefold character of an act. 

22. Elements are five in number, to wit, ksiti, ap, teja, marut, and vyoma. Jiva and ^ 
Ksetrajna mean the. individual soul as constrated with the Paramatma which is 
known as the great or the supreme soul. Nandapandita has explained the inter¬ 
relation between the Paramatma, jivatma and Bhuttma by saying that the first 
pervades the second and the second the third. 

23. According to the Vedanta Philosophy, the individual souls -emanate from the 
supreme soul or Brahma like waves from the ocean or sparks from the fire. 
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of the elements is formed, and in the form of that body the individual sinner 
suffers the tortures in hell This new body is required to be framed again 
as with death the original body is destroyed But the soul remains the same 
The same soul now takes shelter in the second after the destruction of the 
first Hence transmigration even when used with any other qualification 
means the transmigration of the soul The individual soul or Ksetrjna 
which has thus embodied tn the new Bhutatman or corporeal self having 
suffered for its faults and sms on account of attachment to sensual indulgence 
resulting in misery and tortures in hell, approaches the supreme soul being 
free from the stain by different degrees through different births Thus the 
'tendency of the Ksetrajna is always to approach and merge into the great 
soul from which it once emanated along with thousands of others The 
merits or the demerits of the Ksetrajna follow him until they are exhausted 
by several births If the individual soul mainly performs virtuous deeds and 
perpetrates very little vice, it will obtain bliss in heaven clothed with those 
very five elements But if the case is converse, that is to say, if the indivi¬ 
dual soul or being commits heavy crimes but performs very little pious work, 
he will be deserted by the elements and be subject to the tortures of Yama 
But after having endured these tortures of Yama, again enters free from taint 
these very five elements in due proportion This being the inevitable fate 
of the individual soul consisting of transition or transmigrations, every one 
should be careful to stick to virtuous deeds and avoid sinful acts Sattva, 
Rajas, Tamas are the three qualities** of the great soul, and when one of 
these qualities wholly predominates in a body, then it makes that individual 
or embodied soul eminently distinguished for that quality Sattva means good¬ 
ness, Tama means ignorance and Rajas means a combination of love and 
hatred These three pervad e allt he creatures* 5 If a man possesses the quality 

24 All the classifications and cross classification based on ihe three virtues or qualities 
arc to indicate the nature of the act for doing which an individual has got the 
special propensity The scope of action is not only confined to overtacts It 
includes also the thoughts even Thus whenever the word action is used it is 
used in the comprehensive sin to include all the three acts—mental, physical and 
verbal 

25 From the conception of the philosophy of work or Karma, there follows another 
very important deduction namely that in this world the different individuals 
belonging to the self same category or species arc not found to have the same 
nature and character Their qualities differ The reason is that their present 
existence has been determined by their past actions And as every individual 
differs from another regarding the nature and quality of their acts, so there i* 
bound to be a difference in character and activity of the individual in the next 
life The present existence is determined by the past actions so again the action* 
wdf determine the nature of existence in the next birth The manner of 
determination of the life exactly according to the actions of the individuals 
concerned is unmistakable and infallible This is what may be characterised as 
divine dispensation based on absolute sense of justice which may not be discernible 
by the mortals whose knowledge and imagination are confined exclusively to the, 
present existense 
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of Sattva, his actions and behaviour will indicate that in his soul there is a 
perfect peace; a deep calm and a pure light. There is an admixture of pain 
and pleasure in the activities of persons who will be pervaded by the quality 
of Rajas. The acts of a man who is dominated by the Yamas quality will be 
always coupled with delusion, lack of reasoning, knowledge and understand¬ 
ing. There is invariably a difference in the nature of the actions that are usual¬ 
ly done by the men characterised by the different qualities mentioned above. 
The men who are characterised by the Sattva Guna will generally take delight 
in the study of the vedas, austerity, knowledge, purity, control over the 
organs, performance of meritorious acts and meditation on the soul; men who 
are under the influence of Rajas quality will generally indulge in undertakings, 
lack of firmness, commission of sinful acts and attachment to sensual pleasur¬ 
es. Lastly covetousness, sleepiness, pusillanimity, cruelty, atheism, leading an 
evil life, a habit of soliciting favour and inattention are the characteristics of 
the actions of the people belonging to the Yamas quality. From the doer’s 
standpoint, also it can be ascertained easily as to which category a particular 
act belongs. Thus if a man having done, doing or about to do any act feels 
ashamed 26 then it can be at once inferred that the work is characteristic of 
the Yamas quality. Again when a man desires to gain fame in this world 
by doing certain act but is not dejected on failure it must be understood that 
these are the acts of a man who is dominated by the Rajas quality. Lastly, 
when a man is anxious to know self, he does not feel ashamed to continue 
the punishment and when his soul rejoices at this, such a work must indicate 
the Sattva quality of the doer 57 . Thus from the above it is quite clear that 
qualities determine acts and vice versa. Hence qualities and acts are most 
intimately related and act and react on each other. According to Manu, 
there are threefold transmigrations on the basis of the qualities 38 . Those who 
are endowed with goodness (Sattva) and always delight in meritorious acts 
reach the state of Gods; those who are endowed with rajas attain the state 
of man and lastly those are endowed with Yamas sink to the condition of 
beasts. Each of these transmigrations again may be of three different classes 
according to the nature of the acts and the knowledge 29 of the man. They 

26. This has got its psychological significance. The conscience of the sinner even is 
Pricked when he does or is about to do any sinful act. In most of the cases the good 
or bad nuture of the thing to be done can be understood instinctively. 

27. The entire series of rebirths in the mighty process of the transmigration of the soul 
indicate only one course for one individual soul. This process knows no end. 

28. Vide Yajnavalkya, III, 137-139. 

29. Knowledge and intention play a very important part in the prescription of penances. 
Thus the Mahapatakas w hen committed intentionally cannot be expiated in life time at 
all. They arc expiated only by death. So far as other minor offences are concerned, 
the penance is double in case of intentional acts as contrasted with the unintentional 
commissions of sins. Hence Medhanthi is right when he refers to the intentional or 
unintentional nature of the acts. 
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are low, middling and high This undoubtedly furnishes one of the best and 
finest classification ever attempted by Manu Immovable beings 30 , insects— 
both small and great, fishes, snakes, tortoises, cattle and wild animals are the 
lowest conditions to which Yamas leads , elephants, horses, Sudras and 
despicable barbarians 31 , lions, tigers and bears are the middling states 
caused by the quality of Yamas or darkness, Caranas 81 ,, Suparnas 
hypocrites, Raksasas and Pjsacas belong to the highest ranks of the conditions 
produced by Yama The lowest conditions that are produced by rajas of the 
lowest degree are those of dhallas, mallas, natas, men who subsist by 
despicable occupation and those addicted to gambling and drinking kings, 
Ksatnyas, the domestic priests of kings and those who delight in warfares or 
disputes constitute the middling rank of the states conditioned by rajas 
The highest rank of conditions produced by rajas are the Gandhanas, the 
Guhyakas and the servants of the Gods like the Apsarasas Similarly there 
are three conditions given rise to by the different courses of migration caused 
by Sattva, Harroits, ascetics, Brahmans, the vaimanika dieties, lunar 
mansions and the Daityas form the lowest rank of the existences caused by 
Satt\as The second order of existences caused by Sattva are to be found in 
the conditions of the sacrifices, the sages, the Gods, the Vedas, the heavenly 
lights, the years, the manes and the Sadhyas The highest order of Sattva 
given rise to the highest conditions of Brahma, the creators of the Universe, 
the law, the great one and the undiscemble one From the above classifica¬ 
tion 83 and sub-classification it will clearly appear that transmigration rewards 
the meritorious acts and condemns the evil actions The virtuous become 
more virtuous until the individual souls are identified with and merged in the 
supreme soul The wicked also become less wicked and ultimately when the 
individual souls are thus corrected from all taints they also reach the same 
destination The origin of the individual souls from the Supreme soul is the 
same , so is their ultimate goal m the form of the merger with the one from 
which emanated The only difference lies m the processes which > take place 
in the meantime th rough transmigration The virtues are rewarded by 
30. Immovable beings mean trees, grasses, shrnbs and creepers Vide Manu XII 58 
and Yajnavalkya, III, 208 

31 Mhcchas stand for the barbarians like the sabaras etc as it has been explained by 
Narayanabhatta 

32- Medhatithi understands by the word Carana, a caste of men like the birds, singers etc. 

Suparnas are the bird-de ities as mentioned in Manu (I, 37) 

33 It may be represented by the following diagram 
(Manu, XII, 51) 

Action or Karma 

Sattva Rajas Taias 

i i • i-i r i " \ -T 

“w Middle H.gh Low Middle High Low Middle High 
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elevation whereas the sinners are condemned through tortures in hell and 
despicable births in different Forms. 

In course of discussing the different aspects and nature of transmi¬ 
gration which is primarily determined by a reference to the nature and 
gravity of the act, Manu makes a very suggestive assertion, namely that by 
non-performance of the penances for sinful acts through foolishness, people 
have to be born as the vilest of beings. According to Manu, rebirths in 
despicable shapes can be avoided only if appropriate penances are performed 
by the sinners. The human nature being what it is, it cannot be expected to 
speak most objectively, that no sin will be ever committed by any man. 
Men are liable to commit sins ; but there are methods also for their expia¬ 
tion. Hence the wise people will always take advantage of these provisions 
regarding 'the performance of penances. It is only the fools who will not 
care to get rid of the sins, by appropriate expiation. It does not require 
much reflection to understand that the performance of penances is the much 
easier and more effective way of getting rid of the evil consequences of sins 
committed by men according to the scheme and organisation of the Hindu 
religion and the Hindu society. Hence this text of Manu goes to the very 
root of the most fundamental theory regarding the efficacy and importance of 
penance. Perform penance and be freed from the evil effects of sin. If you 
do not, the severe tortures in the form of hells and almost ceaseless rebirths 
in many despicable forms will be awaiting you. Hence it is established that 
penance according to the prescribed forms is the only escape from sin not 
only in this life but also in future existence. Another point that has been 
emphasised by Manu in the above text is that the rebirths in question will be 
determined in accordance with the attachments for the different objects of 
sensual enjoyment. In some cases the truth of the above assertion can be 
very easily followed. Thus we see that Manu has detailed his general 
observation with concrete illustrations. A man stealing grain is to become 
a rat ; for stealing water he is to become a plava; for stealing gems, pearls 
etc. a man is to be born as goldsmith and so on. In these cases it can be 
clearly seen that the nature of the rebirth is most intimately connected with 
the nature of the sin committed by the man in question in his former existence. 
But when we see that Manu says that a Brahmicide shall enter the womb of 
a dog, a pig, an ass, a camel, a cow, a goat, a sheep, a deer, a bird, a 
candala, or a pukkasa, we cannot so easily understand what the connection 
is between the killing of a Brahman and to be reborn as a dog, a deer or a 
bird. Some of these creatures are very despicable and impure. This might 
indicate that a Brahmicide commits the most heinous crime. But the same 
thing however cannot be said with reference to the cow. The cow is other¬ 
wise supposed to have a peculiar sanctity of her own and as such she is 
worshipable. In any view of the thing, the fact remains that to be born _ as 
a lower animal from the status of a man is itself a sufficient condemnation; 
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even if we for the time being ignore the distinction between one kind of lower 
animal and another The immediate punishment provided for a sinner who 
has not atoned for his sins is to go the hells and remain there for the pres¬ 
cribed period according to the nature and gravity of the sm Thereafter the 
rebirths are to take place or m other words the process of transmigration is 
to commence 


Manu begins with the enumeration of the rebirths to which the great 
sinners will be subjected if they do not perform the prescribed penances in 
their lifetime The slayer of a Brahmin enters the body of a dog 3 *, 
a pig, an ass, a camel, a cow, a goat, a sheep, a deer, a bird, a candala 
and a pukkasa” A Brahmana who drinks spirituous liquor shall enter the 
wombs of small and large insects, of moths, of birds, feeding on ordure and 
destructive beasts 34 A Brahman having stolen the gold of a Brahman shall pass 
a thousand times through the bodies of spider snakes, lizards, of aquatic 
animals and of destructive piachas 37 The violator of the guru's bed has to 
enter a hundred times the forms of grasses shrub, and creepers likewise of 
carnivorous animals and of beasts with fangs and of those doing cruel deeds 38 
A man who takes delight in doing harm is born as a carnivorous animal, 
a man who eats prohibited food is reborn as a worm , a thief is bom as a 
creature eating its own kind (e g fish) and a man who has intercourse with 
the women of the lowest caste is reborn as a preta Those who associate 
with the outcast, those who have approached the wives of other men and those 
who have stolen the property of a Brahman are reborn as Brahmaraksas 59 
If a man out of greed steals gems, pearls or corals or any other precious 
thing he will be born as a goldsmith 40 This indicates that the status of a 
goldsmith is not very commendable in the society For stealing grain, a man 
becomes a rat for ste aling yellow metal a hamsa, 41 for stealing water a 

34 A very interesting question can be asked in this connection with the rebirths of the 
sinners Thus v hen it is said that the Brahmicides are to be born as dogs etc are we 
to understand that all dogs are Brahmicides reborn 7 This is not justified logically or 
otherwise Or in other words is the conversion of the above assertions m the form of 
different rebirths as the result of unexpiated sins equally true f The logical and the 
common sense view seem to be that the converse cannot be true in the sense that the 
species of dogs must have existed from before or at least at the time when these pres¬ 
criptions were laid down 

35 Vide Yajntnalkya, III, 207 

36 Ibid 


37 YafnaraKya, III, 203 
38, Ibid 

39 Yajnmalkya III, 212 


40 Ibid, 111,213 According to^Medhatitfu the word Hemakartn means a kind of bird 
But according to other commentators it means either a bird or a goldsmith There is 
some additional strength in the interpretation suggested by Medhatitht in the fact that 
in connection with this portton of transmigration, no mention has been made of a 
human being The sinners are to be reborn either as beaslsor birds or as pretas or 

,, ** ksl ’ asa3 Hence most probably Manu was using the word in the sense of a bird ’ 

41 Vide YajnaraUcya, III, 214,215, Visnu, XLIV, 15-20 
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plava, for stealing honey a stinging insect, for stealing milk a crow ; for 
stealing condiments a dog, and for stealing ghee ’ an . ichneumon ; for stealing 
meat a vulture 42 for stealing fat, a cormorant, for stealing oil a ,winged 
animal like Tailapaka ; for stealing salta cricket, for stealing sour 'milk a 
bird -like Balaka for stealing silk a partridge, for stealing linen a frog,, for 
stealing 43 cotton cloth a crane, for stealing a cow an iguana, and for stealing 
molasses a flying fox. If a man steals fine perfumes he becomes a muskrat 44 ; 
if he steals leafy vegetables he becomes a peacock ; if he steals coocked 
food ofivarious kinds- he becomes a Porcupine'and if he steals uncooked 
food-he becomes a hidyehog. - Again for stealing fire 45 a man becomes a 
heron, for stealing household utensils, a mason wasp,'for stealing dyed clothes 
a francolin-patridge, for stealing a deer 48 or an elephant he becomes a wolf, 
for stealing a horse he becomes tiger, for stealing fruits and roots he 
becomes a monkey, for stealing a woman he becomes a bear ; for stealing 
water a blackwhite cuckoo, for stealing vehicles he becomes a camel, and for 
stealing a cattle he becomes a he-goat. If a mm forcibly 47 takes away any 
kind of property belonging to another man or' eats sacrificial food' of which 
no portion had been offered he inevitably becomes an animal.' Another 
interesting provision that has been made-by Manu is that when sinful men 
will be born as male beasts and birds of different kinds the sinful woman 48 
also will similarly be reborn as females of those"'particular species. If any 
man belonging to the different castes forsakes his caste-duty and occupations 
without any sufficient pressure or reason he will be the servant of Dasyus 
after . having , undergone the - different' hells and the transmigration through 
different rebirths. The Brahman who has fallen from his duty will become 
an ulkamukha preta who feeds on what has been vomitted ; a Kshatriya will 
become.a Kataputana Preta who eats impure, substances and corpses.; again 
a Yaisya ,who has • fallen from his duties becomes a .Maitraksajoytika preta 
who feeds on and Sudra falling from his duty becomes a Cailasaka preta who 
feeds on moths. The mention of these different kinds of spirits—real or 
imaginary subsequently gave rise to an important question in the form of the 
existence or non-existence of ghosts. 

As it has been seen, the nature of the future existence and life is 
determined by the quality .of one’s actions., Moreover when a man indulges 
in repeated evil acts he .thereby develops a taste or a propensity therefor. 
The result is that he always tends to do evil deeds with the result that he 
will have to go to the hells in consequence. A man on the other hand who is 
always devoted to pious and virtuous deeds undoubtedly reaches the abode of ^ 

42. YajnavaIkya, III, 211, 215; Visnu, XLIV, 21-25. 

43. Yajnavalkya, III, 215; Visnu, XLIV, 25-30. 

44. Yajnavalkya, III, 213, yisnuXLIV, 31-34. 

45. Yajnavalkya, III, 214-215, Visnu, XLIV, 35-37. 

46. Yajnavalkya, III, 214; Visnu, XLIV, 38-43. 

47. Yajnavalkya, III, 217; Visnu, XLIV, 44. 

48. Visnu, XLIV, 45. 
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Brahma m no Iraa Thus bliss or misery, heaven or hell 13 every thing is 
determined b> the sole criterion of actions in this existence There are 
manifold tortures m the different hells which have been described vividly by 
Visnu, Yajnavalkya and others The belief in the existence of hell and 
heaven to await a being after his death served as a very important check in 
keeping men in the path of virtue and restraining and threatening those who 
were otherwise inclined to indulge m evil deeds The conception of penance 
served the purpose of a very conspicuous viamsdia whereby even the sinners 
could be made to be of the desirable type through expiation Hence the 
importance and necessity of penance, of Prayascitta were to be subject to the 
various tortures 50 m the different kinds of hell as the Tamisra and the like 
After these tortures in the hells, the sinners were to be born any despicable 
animals of the lowest order All sorts of conceivable pains and tortures were 
associated with the different kinds of the hells Thus besides the pains of 
lying in various wombs and agonising births, imprisonment in fetters hard to 
bear, and the misery of being enslaved by others, there were separations 
from their relations and the pains of living with the wicked In every 
existence again there were the usual struggles for existence in the form of 
gaming livelihood Pangs of old age, the affliction from various sorts of 
diseases and ultimately the unconquerable death This shows most unmista¬ 
kably that each existence is full of sufferings and miseries But one general 
principle works throughout, namely, that the quality of the work done by a 
man wdl again determine the nature of the following existence Thus in 
49 Yajna\alkya, and Visnu have named and described 21 hells each Their names signify 
their nature aod also the tortures they provide for the sinners According to Yajna¬ 
valkya s enumeration, the hells areas follows Yamisra (where deep gloom prevails) 
Lohasanku ( r ull of iron spikes) Mahamrayam (great hell), Salmali (where sinners are 
tormented) with the thorns of the Salmali trees), Rauravam (the dreadful hell) Kud- 
malam (full of foul smell) Putimnttrikam (smelling foul earth), Kalasutrakam (contain¬ 
ing death hatters) Samghatam (full of mucons) Lohitodam (full of blood), Savisam(ful) 
of poison) Samprapatam (full of precipitous falls), Mahanarakam (great hell), Kako- 
lam (full of poisonous snakes), Samjivan (where stay is prolonged too much), Maha- 
patham (hell with unending road), Avicim (full ol undisturbed gloom), Andhatamisra 
(full of Pitchdarkness) Kumbhipakam (where sinners are baked like earth era pots), 
Asipatravanam (the hell with the forest of sword blades), and Tapanam (full of 
scorching heat) Visnu also enumerates 21 hells more or less of the identical des¬ 
cription excepting certain variation in names According to him in each of the above 
mentioned hells the sinners of the highest degree who have not performed the penan¬ 
ces are tormented for the term of a Kalpa, Mortal sinners who have not performed 
penances are to suffer the torments in hell or a Manvantara, so also is the case with 
the minor sinners * The sinners of the fourth degree are to live in hells for four yugas 
and the sinners who commit sins causing loss of caste have to stay m hells for 1000 
years 

According to the Viramitrodaya also, the great sids include minor sms as well 
for the purpose of tortures in hell according of course to different degrees This work 
also includes the types of hells which have been enumerated in the Markandeja Purana 
(Vide the Viramitrodaya on Yajnaialfcya III 222-225) 

50 Manu, IV, 88-89- Yajna\alkya, III, 206 221-225 
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these different births specially as human being some sorts of opportunities are 
offered to improve the lot. There are of course chances and risks of further 
deterioration specially in cases of those who have developed a sort of evil 
propensity for taking delight in misdeeds. Thus not only the actual deed but 
the disposition of the mind with which a man does an act determines the 
nature of the future existence according to the quality of the action. Hence 
everywhere a man should do only good works and avoid bad ones. And 
when any sinful act is done intentionally or unintentionally it should be 
expiated as far as feasible by the performance of the Prayscittas as enjoined 
by the Shastric injunctions. This is the sum and substance of the whole 
teaching of the Dharma literature comprising the Dharmasutras and the 
Dharmasastras. The puranas also emphasised and elaborated these main and 
fundamental teachings of the earlier types of literature. Having generally 
discussed the nature and consequences of good and bad acts, 
Manu specifically enumerates certain acts which will give supreme bliss or 
summum bonum to the Brahmans. The Brahmans can attain summum 
bonum by performing the following acts to wit, studying the Veda, 51 prac- 

51. The acts again as they have been prescribed by the Veda are of two distinct types, 
to wit, pravritta and Nivritta. The former acts secure bliss in the present as well 
as the future birth; this type of act implies the continuation of the mundance 
existence. The later type of work on the other hand implies the cessation of 
mundance existence; hence those who act for Nivritti, pass beyond the five 
elements. A man who sedulously performs acts leading to future births 
(Pravritti) becomes equal to the Gods; but a man who works for Nivritti obtains 
final liberation. Thus he who sacrifices to the self alone equally recognising the 
self in all created beings and all created being in the self becomes independent like 
an autocrat and self heminous. The knowledge of the Vedas is even superior to 
the performance of the rites prescribed by it. Hence a Brahman specially should 
exert himself in acquiring the knowledge of the soul by extinguishing his passions 
and studying the Vedas. The Veda has been rightly characterised as the eternal 
eye of the Gods the manes and mena. The Vedic ordinance is beyond human 
power and comprehension. The whole creation, the past, the present and the 
future are all severally known to and based upon the Vedas. Sound, touch, colour, 
taste, and filthy smell are known through the veda alone and the Vedic rites are 
only secondary in this sense. The eternal lore of the Veda upholds all the creatures 
which emanate from it. Command of armies, royal authority, the office of the 
supreme judge and sovereignty over the whole world are deserved by only him who 
truly knows the science of the Veda. As a fire can consume even trees full of sap, 
so a man who is equipped with the knowledge of the Vedas gains and attains eternal 
bliss by getting rid of the taints that might have been per chance committed. A 
man who knows the all comprehensive science of the Veda is fit to be united with 
the great Brahman independent of the order in which he might have been placed. 
Even a forgetful student of the Veda is superior to the ignorant, those who 
remember the Veda are superior to the forgetful ones, those who 
possess knowledge of the Veda are better than those who only remember it and 
those who act according to the injunctions of the Veda are far superior to those 
who simply know its meaning. Thus the thing of the highest importance is to 

regulate one’s life according to the teachings of the Veda. (Vide also Yajnavalkya 

III, 190). 
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tmng penances or austerities, acquiring true knowledge about the self, sub 
jugating the organs, abstaining from doing injury to others and serving the 
Guni 6 f these again the most efficacious act is the acquisition of knowledge 
about the self 

This is the best 5 * form of the knowledge and this 15 the most efficient 
means of gaining immortality, again it has been further stated that all the 
duties 53 of men hate been provided for by the Vedas Hence if a man 
follows the injunctions comprised m the Veda, he will be sure to get the 
highest J bliss in this world as welt as m the next The Veda also comprises 
all the rules for the 'guidance of men Hence one need not go to any other 
science- or’ghide for necessary instructions This all pervading nature of the 
Veda also indicates that one must be following the instructions contained in 
the Veda alone and not in any other type of literature or system of philosophy 
not based on the Veda , 51 because those types of literature and systems of 
philosophy can offer no bhss in this world or m the next world as they are the 
products of ignorance and darkness Necessarily all their doctrines are bound 
to be only shortlived and misleadingly attractive to perish finally in no time 
Therefore the acts approved and ntes prescribed by the Veda alone should 
be scrupulously adhered to 

So far as the Brahmins are concerned, austerities and sacred learning 
are the best means by which they can attain the highest bhss - By the 
acquisition of sacTed learning a Brahman can ob*am cessation of births and 
deaths implied by Nivritti And by austerities, a Brahman can get rid of 
the sins committed by him The austerities 55 are not meant for the Brahmins 
alone, the people belonging to the other castes also have got to perform 
austerities to wash of their sins and necessary provision has been made for 
this purpose The austerities thus supply one of the most important means 
of expiation as is understood by the institution of Prayascitta Thus 
austerities and knowledge go side by side one for acquisition of additional 
merit and the 'other mainly For destroying the effect of sinful deeds For a 
mortal in the ordinary sense both of them are equally essential as no mortal 
can be ordinarily conceived as being absolutely above sins—great or small 
The sacred provision 5 ® of the Vedas should be understood with reference to the 
three means i namely, perception, influence and the institutes enshrining the 
traditions of the different schools of thought By the acquisition of the correct 

52. Yajnavalkya I 199 The knowledge of the soul means the knowledge not of the 
Ksetrajna soul but the supreme soul as the taught in the- Upamshads 

53 The acts taught m the Veda may either be the Srauta rites such as Jyotistomaor 
those acts which are known as Nivntta. The latter works or rues are performed 
as mitter of duty without any desire for any rewards 

54 Yosistfca, XXVU 2 

55 Yo)»a\alkya I 200 

55 VideMana XII, 103 115 Apastamba II, 29,13-14, Gautama XXVIII, 48-51, Vasts!ha, 

HI, 20- Baudhayapa 1,1,5-13 16 Yajnavatkya, 1,9-10 ' 
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knowledge alone, a man can expect tfue'Happiness. To comprehend and 
appreciate the real meaning of the Vedic'iove, one must try to understand the 
utterances of the sages and the body of the Jaws following modes of reasoning 
which are not repugnant to the Vedic traditions. 

: .ti/ In, ca se there is no express provision with respect to any act of rite in 
the.,Vedic -literature the instructions of the Sista Brahmanas 57 -’should be 
doubtlessly followed. This clearly appears to be a form of residuary provision, 
prima_, facie, it is to .be understood that every "provision 58 ’regarding the 
conduct of-life including expiation is to be found in the scriptures^ but-..in 
.case,there,is no such provision, the opinions of the learned. Brahmins; should 
be consulted ,and be taken as binding without any exception, whatsoever. 
Hence Yajnavalkya 59 has expressly provided that in cases where- no .expiation 
has been specifically prescribed, the prayascitta should be determined by, the 
parishad of the learned Brahmans 50 having special regard to the time, • place, 
age, capacity etc.' of the sinner and also the gravity of the'sin in question. 

57. Those Brahmins ‘alone must he regarded as Sistas who in accordance, with the 
sacred law have studied the Vedas together with its appendages arid are able to 
‘adduce proofs perceptible'by the senses from the revealed’texts. 'One must not 
• dispute the .prescription that will be announced by a'Parishad consistingcf’fen or 
three of .such-learned Brahmans. A Brahman cannot be regarded as a Brahman 
only ,on account-of his birth; to be a real Brahmine he,must have learning as-an 
indispensiblequalification. Just as an elephant made of wood or an antilope made 
of leather cannot be regarded as a real 'elephant or a real'antilope so’also a 
Brahmin ^cannot be regarded as a Brahmin siniply by virtue of birth if he is devoid 
of actual Teaming. Hence even one learned Brahman will be superior to 'myriads 
.of ignorant ones. No , Parishad, -therefore, can be constituted by the unlearned 
Brahmins., If-such unlearned .Brahmans ever announce any prescription for a 
sinner, the sinner will be freed from the sm and sin will fall upon these ignorant 
Brahmins. •,. . , > 

58. ' It is thus clear from the above discussion that ail duties to be followed, by men of the 

different castes and Asrama have been exhaustively treated in the religious institutes. 
Any body not doing any o f these* prescribed duties will be committing sins which will 
require expiation to avoid tortures, in hell and repeated rebirths. Hence it was rightly 
insisted upon by Manu, Yajnavalkya and other sages that sin arises in thrce different 
manners, to act contrary to the rules enjoined; not to do what has been prescribed as 
duty and lastly to do some acts being prompted by lack of sensual restraint. These 
acts constitute the different sources from, which sin .arises. Different, sins require 
different kinds of expiation which have been prescribed in details by the different 
sages. 

59. Vide III, 294.. 

60. Vide text of Visvaniitra . . ’' - 

Jatisaktiguna peksam sakridbuddhi kritam tatha Anu bandhadi vijnaya, prayascittam 
prakalpayet, p* 

Cf. Angiras: .... • <, , 

Kritva purvam udaharam yathoktam dharmavakribhih Pascat karyanu sarena saktya 
kurvantyanu graham Dharmajna bahavo Viprah Kartumarbantyanu graham. : - 

Cf- Harita : • - : - 

Yatha Vayo Yatha Kalam Yatha pranam ca Brahmane Prayascittam pradatavyara 

Brahmanaidharma pathakaih. 



EASEMENTS OF NECESSITY 
By 

B S Mongia, Reader, University Law College, Chandigarh 

Introductory 

In has been the endeavour of law-givers of almost all the civilised 
countries to devise rules whereby a parcel of land which has been carved out of 
a larger unit should be rendered capable of being enjoyed to its fullest 
extent In India, Section 13 of the Easements Act, 1882, embodies certain 
rules which regulate the right of the parties after the se>erance of immovable 
property into several independent units Clauses (a), (c) and (e) contain the 
rules as to when the easements of necessity may come into existence and who 
can acquire such easements 

Definition 

Easements of necessity are those necessary privileges which are 
absolutely needed and are indispensable for the beneficial enjoyment of 
severed heritages In other words, but for the recognition of such a privilege 
in favour of the one divided portion against the other divided portion of the 
heritage, the claimant would not be m a position to make appropriate use of the 
heritage Absolute necessity means that in the situation and the circumstances 
of the disintegrated units of the immovable property, it is not at all possible 
but for the acceptance of the claimant’s right of easement in respect of the 
other portion of the immovable property to beneficially use and enjoy the 
portion of which the claimant has become the owner Absolute necessity 
is, therefore, a question of fact in each case, to be determined m the 
light of the position topographical or otherwise, of the disjointed heritages 

As against easements of Necessity the easements of Quasi-Necessity 
are the easements that also arise on the severance of one ownership into two 
or more ownerships but such easements in the situation of the se\ered 
heritages are not absolutely necessary but only necessary for enjoying the 
divided portions as they Here being enjoyed at the time of the seierance 

Created on Severance of Ownership 

Under the Indian law, as in the case of the English law, easements of 
necessity may come into existence on the breaking up of the unity of owner¬ 
ship of immovable property into two or more ownerships The relevant 
clauses of Section 13 of the Easements Act are — 

“Where one person transfers or bequeathes immovable property 
to another — 

_ (a) if an easement in o ther immovable property of the 

N B —This article has been written for the benefit of the First Year students 
of the Law College 
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transferor or testator is necessary for enjoying the subject 
of the transfer or bequest, the transferee or legatee shall be 
entitled to such easement; or 

(c) if an easement in the subject of the transfer or bequest 
is necessary for enjoying other immovable property of the 
transferor or testator, the transferor or the legal represen¬ 
tative of the testator shall be entitled to such ease- 

, ment; or 

Where a partition is made of the joint property of several 
persons:— 

(e) if an easement over the share of one of them is necessary 
for enjoying the share of another of them, the latter 
shall be entitled to such easement.” 

The section further states that “where immovable property 
passes by operation of law, the persons from and to 
whom it so passes are, for the purpose of this section, 
to be deemed, respectively, the transferor and 
transferee.” 

It may be noticed that Section 13 envisages at least four different 
cases when the severance of one ownership into several ownerships may 
occur. They are : 

(1) Transfer intervivous: sale, gift, lease etc. 

(2) Bequest i. e testamentary transfer. 

(3) Partition of joint property. 

(4) By operation of law e.g. succession or sale in execution of 
decree. 

In order to attract the application of Section 13 the partition 
must be by metes and bounds. 

Principle of Section 13 

Section 13 is based on the principle of public policy to make immovable 
property transferable as well as divisible to meet the ever-changing require¬ 
ments of society and at the same time to make the divided shares usable to 
the society. Section 13 appears to have been enacted to make up for the 
omissions to mention the grant of rights of easements in any case of transfer 
or other division of one ownership into several ownerships. 

Under the French jurisprudence, in accordance with the principle of 
‘Destination du pere de famille’ on the occasion of the breaking up of a 
tenement into several ownerships, all absolutely necessary easements, apparent 
in their nature (whether continuous or discontinuous) are deemed to pass on 
to the grantee or reserved for the grantor. The term ‘Destination du pere de 
famille’ means that disposition or arrangement of land which a father would 
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naturally have made, with respect to the future use of each severed part, at 
the time when he divides his lands The law assumed that a person standing 
in relationship of ‘pere de famille’ will naturally, as a wise man, at the tune 
of severance of the tenement, impress upon the different portions of his estate 
those 'mutual services and obligations which might be considered by him as 
conducive - to the general benefit of the family , each part of the tenement 
after the severance is supposed to have been permanently burdened by such 
obligation, as could have possibly been imposed upon by a ‘pere de famille' 
in the natural order of things 1 ” ' < 

The English jurists have achieved the same results under the theory 
of ‘presumed grant* or ‘implied grant’ They say that it is equity and 
common sense tO’.hold that every arrangement or disposition of immovable 
property was made with reference to the best way of enjoying it, and as 
the best way of enjoying a property is to have it enjoyed in the way it was 
either being actually enjoyed or was capable of enjoyment at the time of its 
disintegration* j through sale, transfer, bequest or by operation of law, so 
normally, the severed tenements, one against the other, will be deemed to be 
clothed with the accessory rights of easements necessary in the circumstances 
of the case for enjoying the same This rule is based on the fiction that every 
person is bound to have acted to the best of his interest 

Peacock observes that these easements arise on a severance 
of tenements, whether by partition or otherwise, on the 
principle that the law will presume an additional grant in favour of 
the grantee or reservation in favour of the grantor of everything absolutely 
necessary for the enjoyment of the dominant tenement * 

The rule of the English law that a grantor cannot derogate from his 
grant may as well be stated as a principle underlying the statutory provisions 
of section 13 of the Easements Act The Indian law statutonly recognises 
that the easements of necessity viz the rights which are imperatively necessary 
rn relative position of the severed tenements and not merely useful for the 
reasonable enjoyment of the disintegrated tenements SHALL be deemed to 
have been "acquired both by the grantor and the grantee one against the 
other 1 ' 1 


The easements of necessity originate at the time of severance and may 
or may not h a ' e been in existence at the time of the severance, the dominant 
and servient heritages come into existence as such at the time of the sever 
ance, as distinguished from quasi easements of necessity which must have 
been in existence at the date of severance ' 1 

Nature of Easements of Necessity " 

_ Easement that. may be acquired as of necessity may be of any type 

1 See K N Joshi, Law of Easements, 1957 Ed P 60 
2. Sec peacock. Law Relating to Easements (1909) p 332. 
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It may be an apparent or non-apparent, continuous or discontinuous one 
or any combination of the same. In this respect necessity easements differ 
from the easements of quasi-necessity .which must be apparent and conti-' 
nuous. Thus a right of way under the Indian Law can only be acquired as 
an easement of necessity and not as easement of quasi-necessity, for according 
to the definition of continuous easement given in S. 5 of the Act, a right of 
way i s discontinuous easement, though apparent one. 

Particular Easements of Necessity 

Way of Necessity. On the severance of one heritage into two or more 
heritages ways of necessity shall be deemed to have been granted to the 
grantee or reserved by the grantor over the severed heritage. Section 14 of 
the Easements Act, therefore, enacts that ‘when a right to a way of necessity 
is created under section 13, the transferor or the testator or the owner of the 
share over which the right is exercised, as the case may be, is entitled to set 
out the way, but it must .be reasonably convenient for the dominant 
owner. When, however, the servient owner refuses or, neglects 
to do so, the dominant owner may set it out. The dominant owner is 
entitled to only a reasonably convenient way, he cannot insist that he 
should be allowed to enjoy a certain well-formed road over 
the servient tenement, which was in use during the ownership of the common 
owner. The test of reasonableness will be objective and not subjective. 

A way of necessity, once set out, cannot be altered at the pleasure of 
the owner of the servient heritage as long as it continues 3 Theie is, however, 
no bar to alter the ways by mutual consent of the dominant and servient 
owners. 4 The present law in England is the same. In Bolton v. Bolton 5 it was 
held that the person who was the common owner of the two heritages 
is the person who, in the first instance, is entitled to set out the way 
of necessity. 

Section 14 is based on the principle that a way of necessity is a matter 
of implied grant by the grantor, therefore he is the person who is entitled in 
the first instance to set out the way, for he knows what he intended.® 

Can there be Two Ways of Necessity 

In Bolton v. Bolton 5 , it was stated that there cannot be two ways of 

3. Pearson v. Spencer, Ubi Sup. Deacon v. S. Rly (1889) 61 T. R. 377. See also 

Stick v. City Offices Co., (1906) 22 T. L. R. 667 and wood v. Stourbridge Rly. Co., 
(1864) C. B. (n.s) 222; 139 R. R. 473. 

4. Jeebanand v. Kalidass, A. I. R. 1915 Cal 199 at 201. 

5. (1879) 11 ChD 968, 972. _ . 

6. Pearson v.Spencer, (1863) 1 B&S 571, appears to have been in the mind of the Legis¬ 

lature in enacting S. 14. In that case the will of the testator was construed to have 
impliedly granted with the premises conveyed to the grantee a right to the use 
of that way over the servient heritage which was in existence during the life¬ 
time of the testator and also at the time of his death- 
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necessity The Indian judicial opinion, though not unanimous, appears to 
favour the view that there can be two ways of necessity, for instance one way 
for thet sweepers and the other for the use of the owners of the dominant 
heritage 7 

Drainage In Khanchand v Gulrajmal 8 a right to dram ram water 
and in Bishamber v Jagannath 9 , right to drain kitchen water (but not foul 
water) was allowed as an easement of necessity In Venkata Narsmha 
Sastry v Veereswara Sastery Sidhanta 10 the right to drainage was refused as 
the plaintiffs house abutted on a street, so that the owner could easily 
discharge water on the street A case of easement of necessity was thus not 
made out 

1 Lateral and subjacent support On severance of immovable property, 
the right of support would be allowed for each of the severed portions 
against the'other If the severed portions were plots whereon buildings were 
to be Erected, easement of hteral support for each building trom the 
adjoining ones would be deemed to have been impliedly granted Illustrations 
(i) and (j) and (k) to section 13 bear this out 

Scaffolding Whether an owner of a servient heritage has a right to 
go over to the other servient tenement and erect scaffolding for the purpose 
of white washing, piasters g or repairing his wall, has become a controversial 
issue in view of the apparently conflicting dicla or several High Courts 
Before adverting to the decisions of the Courts, it may be stated that on 
principle there does not appear to be any reason to deny such a right, 
provided it is an ‘easement’ and ‘of necessity’ Further, when on the 
severance of heritage, the owner of the wall is entitled to the maintenance of 
wall, he must" have ^he accessory right to enjoy the privilege to do things 
necessary for its upkeep, there being no difference between white washing or 
repair Placing of scaffolding is only ancilhary to the right to whitewash 
or repair, under section 24 of the Easements Act 

There are two decisions of the Madras High Court and one of the 
Bombay High Court to be noticed 

In Haygreeve v Sami 11 , the plaintiff had secured under a decree right 
to project his roof over the defendant’s land and to discharge rain water from 
the roof on the defendant’s land below It was held that the plaintiff had a 
right to go over to the defendant’s land for the purpose of ‘ repairing ’ the roof 
Ag-in in Bhagwatuh v Bhagwatul a 1 * the plaintiff was allowed the right to 

7 SeeEsubaiv Damodar, 16 Bom 552 Heera Lai v Manek Lai A I R 1932 Bom 

574 and Mahabir Bhagal v Ramchandra Bhagat AIR 1947 pat 266 

8 81 C‘939 

9 29 I C 695 

tO A I R 1926 Bom 328 
It 15 MAD 286 
12. 161 C. 893 
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go over to the defendant’s land to repair the eaves. 

A different note was sounded by the Bombay High Court in Official 
Trustee v. Salehbhai 13 , wherein the right to go on to a neighbour’s land and 
erect scaffolding in order to ‘whitewash and plastering’ was denied The 
Bombay case may be correct on its particular facts, for ‘whitewashing and 
plastering’ may not have been regarded as a ‘necessity’. It is not possible to 
justify this authority on the ground that there cannot be an easement of 
necessity to erect a scaffolding. If it is considered to lay down such a rule, 
it is a bad law. If erection of a scaffolding is necessary for enjoying the right 
to enjoy the‘wall’the right can be claimed as an easement of necessity or at 
least as an accessory easement. 

Right of water. India is primarily an agricultural country and there¬ 
fore water rights over the reserved or granted lands are deemed' as easements 
of necessity. The same rule shall apply to the drinking water. In Morgan 
v. Kirby, 14 and Govind Bhatta v. Murvala Rama 15 , the right-to the supply of 
water, but for which the plaintiff’s severed portion would have been useless, 
from the other severed portion, was recognised as an easement of necessity. 

Extent of Easements of Necessity 

Section 28 states that “an easement of necessity is co-extensive with 
the necessity as it existed when the easement was imposed.” 

As stated earlier an easement of necessity stands imposed by operation 
of law with effect from the time of the severance of the immovable into two 
or more ownerships. So .the question of absolute need of the claimed 
easement will be with reference to the user at that particular moment. Any 
subsequent change in the relative situation will not entitle the claimant to 
further, or greater additional right of easement. The use of the phrase 
‘necessity’ sometimes misleads the students into erroneous understanding that 
the. claimant will be entitled to further and additional privileges in the 
nature of easement if the changed situation of the tenements or the dominant 
owner so demands. Section 28 enacts in unambiguous terms that the 
easement of necessity is co-extensive with the necessity as it exists at the date 
of imposition. 

In Naryan Gajpathiraju v. Rani Janaki 16 , it was observed that extent 
of the easement of necessity cannot be enlarged beyond the requirements of 
absolute necessity known to the grantee at the time of the grant. 

The law in India and England on this point is the same. In Corpo- 
_ 13. A. r. R. 1926 Bom 328 _ 

14. 2 Mad. 46. 

15. A. I. R. 1927 Mad 963. Mangal Singh v. Hazara, (1909) P. L. R. 101. 

16. A. I. R. 1930 Mad. 609. 
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ration of London v Riggs 17 , Jessel M R declared the law for the first time 
as there was no previous decision on the point, as to what is the extent of 
the easement of necessity It was held that ‘where the owner of close 
surrounded by his own land grants the land and reserves the dose, the 
implied right to a way of necessity to and from the close over the land 
operates by way of re-grant from the grantee of the land, and is limited by 
the necessity which created it This re-grant, however, does not create a 
right of way of necessity for all purposes for which the close may at any time 
be used, but only such a right as will enable the owner of the close to enjoy 
it as in the condition it happened to be at the time of re-grant 
Foe instance if at the time of re-grant the dose was 
agricultural land, the owner of the close can only claim such a right of way 
as is suitable to the enjoyment of land in that condition he cannot claim a 
neht of way suitable to the user of the dose as building land “The same 
rule applies if the grant is of the land-locked close with an implied grant of 
way of necessity over the surrounding land ” 

Section 28, appears to have followed the above rule declared by 
Jessell M R. 

Extinction of Easement of Necessity 

Section 41 of the Easements Act lays down that “an easement of 
necessity is extinguished when the necessity comes to an end” 

Termination of necessity extinguishes an easement of necessity An 
accessory easement is not necessary beyond the bounds of necessity This 
section is nothing but the counter-part of section 13 Whereas section 13 
statutorilv creates rights of necessity m favour of the severed tenements as a 
necessary corollary it follows that the right of necessity shall continue only 
till such time as the necessity continues Therefore any change in the relative 
position of the heritages which renders the particular nght of easement of neces¬ 
sity redundant, will automatically result in the extinguishment of the nght For 
instance where A grants B a field inaccessible except by passing over A’s 
adjoining land and B afterwards purchases a part of that land over 
which he can pass to his field, the nght of way over A’s land which B had 
acquired shall stand extinguished (Illustration to S 41) 

In Holmes v Gonng 18 , it was held that an easement limited by the 
necessity which creates it ceases if at a subsequent penod the dominant owner 
is in a position to ENJOY the dominant heritage without having recourse to 
the former casement of necessity 

Effect of Permanent Change in Dominent Heritage 
on the Easements of Necessitj 

S 28 defines the extent of easements of necessity to be co-extensive 
with the necessity AS IT EXI STED AT THE TIME WHEN IT WAS 

17 (1880) 13 ChD 898 

18 (1821) 2 Bing 76 
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IMPOSED. It follows from this that the EXTENT of such a right is not 
enlarged according to the needs of the dominant heritage from time to time 
with the changed circumstances. One such case may be the permanent 
change in the dominant heritage which causes excessive enjoyment of the 
previous easement of necessity. According to section 28 such an excessive 
user is declared unlawful. Section 31 allows the servient owner in such a 
case ‘without prejudice to other remedies to which he may be entitled, to 
obstruct the user, but only on the servient heritage: Provided that such a 
user cannot be obstructed when the obstruction would interfere with the 
lawful obstruction’. But if the servient owner cannot either standing on -his 
own heritage or without interfering with the lawful enjoyment abate the 
excessive user, by virtue of section 43 the easement would, subject to few 
exceptions, stand forfeited. The reason behind the rule of forfeiture is that 
the servient owner need not be pushed to the court as plaintiff, in every case 
of wrongful user by the defendant. If the law was otherwise it would place 
a troublesome dominant owner in a position of advantage over the servient 
owner. An exception against forfeiture has, however, been made in Section 
43 in the case of easement of necessity. So although Section 28 declares 
excessive user of easement of necessity as wrongful, no forfeiture follows such 
excessive user. 

Section 43 runs as under: “Where, by any permanent change in the 
dominant heritage, the burden on the servient heritage is materially increased 
and cannot be reduced by the servient owner without interfering with the 
lawful enjoyment of the easement, the easement is extinguished, 
unless— 

(a) . 

(b) . 

(c) the easement is an easement of necessity.” 

I may, however, hasten to add that the servient owner is not bound to 
submit to the excessive user. He can pursue his remedy in the court under 
Chapter IV of the Easements Act and obtain appropriate relief. Under 
Section 35, the servient owner can obtain an injunction while the change is 
being effected and has not been completed, restraining the dominant owner 
from effecting the change as would materially increase the burden on the 
servient heritage. In the leading case Corporation of London V. Riggs 19 , 
Jessell M. R. held that even after completing the change, a court of equity 
may grant relief as justice of the case may require, short of forfeiture. 

It is difficult to justify this exception to the rule of forfeiture. The 
exception should not, however, be extended beyond the ‘permanent change 
in the dominant heritage’; where therefore the excessive user is not the result 


19. 42 L. T. 580. 
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of permanent change in the, dominant heritage the exception will not be 
applied 

Effect of Permanent Alteration of Servient Heritage 
by Superior Force on the E. O N 

-Section 44 lays down that ‘an easement is extinguished where the 
servient hentage is by superior force so permanently altered that the dominant 
owner can no longer enjoy such easement’ for instance where A grants to 
B, as the ovtner of a certain house, a right to fish in a rtver running through 
A’s land and the river changes Its course permanently and runs through C’s 
land B’s ncht of easement will stand extinguished (Illustration (a) to 
S 44) 

Easements of necessity, other than the right of way will also stand 
extinguished ‘'Similarly where access to a path over which A has a right 
of way is permanently cut off by an earthquake, the right of A will stand 
extinguished (Illustration (b) to S 44) f 

„ , An exception 1 has, however, been made in respect of the WAY OF 
NECESSITY k (Proviso to Section 44 states ‘that where a way of necessity 
is destroyed by superior force, the dominant owner has a right to another way 
over the servient hentage and the provisions of Section 14 apply to such way ’ 
For instance on partition of certain lands between the co-owners a certain way 
was made available to plot A over the other plot B But subsequently the 
way became submerged under water The owner of plot is required to mark, 
out another way for access to plot A either over the other portion of plot B 
or some other plot belonging to him The principle behind the rule is that 
easement of necessity is granted as a matter of public policy to enable the 
beneficial enjoyment of the divided portions and the division of ownership in 
the terms of French writers is deemed to be ‘destination du pere de 
famihe * 

Effect of Non-user on Easement of Necessity , 

Unlike the English law an easement right under the Indian law shall 
ordinarily stand extinguished by non-user for a period of twenty years under 
Section 47 of the Easements Act This rule, however, does not apply to the 
easements of necessity Sub-clause (c) makes an exception in respect ,of 
easements of necessity This section and the sub-clause has, however, to be 
read along with Section 41 If, therefore, non-user for less than twenty years 
amounts to abandonment of the easement, it would be considered that the 
necessity has^ terminated and therefore the easement will stand extinguished 
-Where, on tfie other hand, a right of casement of necessity is not enjoyed for 
twenty iearsrjmf*t,cannot be mfered from the circumstances that the ngM has 
been abandoned, the right will not be extinguished 

* Ctf’An easement of necessity is presumed to be a grant of that essen¬ 
tial right without which the intention of the parties to a contract 
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cannot be carried out into effect, the right is not supposed to, 
be extinguished due to mere non-user. The owner of the 
tenement to whom the easement of necessity has been conveyed 
by implication of law may not enjoy his tenement at all for 
twenty years, yet this non-user- cannot convey the tenement back 
to its original owner. Similarly, the easement of necessity-too 
which has been acquired cannot be lost by-MERE non-user for 
V twenty years. THE RIGHT IS GRANTED WITH THE 

TENEMENT AND, REMAINS ATTACHED TO IT TILL THE 
. ' , ESSENTIAL NEEDS OF THE TENEMENT REQUIRE TT- 

TO BE SO. 20 ” 

Although the words ‘necessary easement’ has been used in the sub¬ 
clause, it has been judicially interpreted to be confined, to easements of 
necessity and not easements of quasi-necessity 21 . - • . 

Who can Acquire Easements of Necessity « 

According to the Indian law.both the grantor and'the grantee'can 
acquire easements of necessity. The acquisition is based on the' principle' of 
the .presumed grant. Section 13 (a) lays down that if an easement in other 
immovable property of the transferor or testator is necessary for enjoying the 
subject of the transfer or bequest, the TRANSFEREE or”LEGATEE shall 
be entitled to such an easement. Similarly, sub-clause (c) speaks of the right 
of the transferor or • testator over the subject of the transfer or bequest. 
Sub-clause (e) similarly speaks of the accrual of the right to every share¬ 
holder over the other share-holders’ property in the event of partition. 

■ The English law is similar. The rule against implied reservations does 
not apply to the easements of necessity. 

Can Easements of Necessity be Foregone 

For the sake of lucidity the effect of contrary intention on the right of 
the grantee and the grantor be considered separately. 

i Can the transferee forego his right to the easements of necessity (i) 
expressly, (ii) impliedly. The answer to this question is not free from 
difficulty. The use of the word ‘shall’ in sub-clause (a), (c) and (e) indicates 
that such a right cannot be foregone. On the other hand the mention of the 
words * unless a different intention is expressed or necessarily implied... 
in sub-clauses (b) and (d) indicate that the easements of quasi necessity can be 
foregone. 

The advocates of the view that the transferee .cannot give up. his rights 
argue further that if the rule were not this it would prevent the transferred 

20. K. N. Joshi. Law of Easements and Licenses, 1957 ed. page 248. . 

21. See Law of Easements by Amin and Shastri, 1963 ed. at page 365T 
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heritage from being used at all which would be against the very object of the 
law of easement 

On the other hand there appears to be nothing in Section 13 or any 
other enactment to debar a defendant from pleading that the claimant 
transferee is estopped from claiming the right in face of the contract to the 
contrary It may be argued for them, that to rule otherwise would be 
opposed to the sanctity of the contract or agreement The transferee may 
have paid less than what he would have otherwise paid if he had not foregone 
the right of easement ’ It' would be against all cannons of law and equity to 
allow him the very right which he had voluntarily given up at the time of 
transfer 

Section 19 also indicates that at the time of transfer or devolution 
the owner of the dominant heritage may by -'contrary intention’ disclaim the 
easements which stand attached to the dominant heritage 22 

Mr. K N. Josht remarks that a reasonable solution of the problem 
would be to consider the grant itself void for uncertainty where an express 
intention pot to convey an easement of necessity is apparent, although where 
such an intention is not expressly stated but is one merely deducible as an 
inference, easements of necessity might be presumed to have been conveyed 
or reserved by implication of law 29 

It is submitted that in face of the terms of the sub clauses (a), (c) 
and (e) easements of necessity cannot be deemed to have been given up 
impliedly, but in face of the express intention or stipulation to the contrary 
the transferee cannot claim and shall be estopped from claiming even 
easements of necessity To rule otherwise would be derogatory to the 
sanctity of the contract and place a premium on dishonesty 

Now what is the effect of the contrary intention on the nght of the 
grantor 7 Would a grantor be estopped from claiming easement of necessity 
after he has (Oexpiessly or (n) impliedly given it up ? The Indian law does not 
make any distinction between the transferor or the transferee in the matter of 
acquisition of easements of necessity The maxim of the English law that 
a grantor cannot derogate from his grant makes solution further difficult 
Under the English law an easement of necessity may be claimed but it is 
treated as an exception to the rule against implied reservations It follows 
therefore that express exclusion shall override implied exclusion and an 
express exclusion will disentitle the claimant from claiming the easement of 
necessity, however h arsh may be the results 

22. S 19 ‘ Where the dominant heritage is transferred or devolves, by act of parties 
or by operation of law, the transfer or devolution shall, unless a contrary 
intention i appears be deemed to pass the easement to the person in whose 
favour the transfer or devolution takes place ’ 

23 K N Joshi, Law of Easements, 1957 Ed P 68. 
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The learned authors of Law of Easements by Amin and Shastri do not 
make any helpful contribution on this point. They observe that, “in clauses 
(a), (c) and (e) which provide for easement of necessity, no such words like 
‘unless’ ‘a different intention etc.’ appear, showing that the legislature never 
contemplated that any party to an instrument of severance of tenement would 
ever desire or agree to exclude easements of absolute necessity. The question 
what would be the position in law if somebody tried by express words to 
prevent the creation of an easement of necessity is hardly of any practical 
importance whatsoever. But the matter did arise in the solitary'Punjab case of 
Mirza Ahmed v. Kh Ghulam Hassan 24 , where there was an express stipulation 
that the vendee could close a way of necessity if it were not otherwise closed 
within a certain period. The judges pointed out that, an easement of 
necessity is, according to the English authors, an exception to the rule against 
implied reservations and the vendor was not allowed, to get out of the contract 
to obtain a way of necessity.” 

In this case two shops and a stable and a residential house in Katra 
Bagh Singh, Amritsar, were mortgaged by the plaintiff to the defendant. 

' Later the plaintiff sold the shops and the stable to the defendant and retained 
the house to himself. The only right way to the house was from a 
passage or a deohri which opened in the North. The' sale contained the 
following relevant stipulation. “Out of the property sold, the ,ba'ck house 
belongs to me. It has no approach. At present, I. the vendor shall use the 
deohri as a passage or approach to the house for eighteen months as a 
tenant. A rent deed has been executed for the same.. After, the. expiry of the 
period, the vendee shall have a right to close the way. I shall have no 
objection.” After the lapse of the tenancy the defendant did not vacate the 
passage and the plaintiff had filed the suit for ejectment. The suit was 
decreed and the contention that the defendant was entitled to the right as 
easement of necessity was repelled. 

It may be concluded that the grantor would not be disentitled to 
an easement of necessity by implied waiver but only by express exclusion as 
in the case of grantee. In spite of the use of the word ‘SHALL’ in sub¬ 
clauses (a),(c) or (e)in Section 13 of the Easements Act, the just solution is that 
neither the grantee nor the' grantor will be permitted to claim the right of 
easement of necessity in the face of EXPRESS exclusion. To hold otherwise 
would not only mean helping a deceitful transferor or transferee at the cost 
of the other party but would be derogatory to the sanctity of contract and 
certainty in law. 

Is a lessee entitled to an easement of necessity against his land-lord? 

The use of the word ‘transfer’, in the opening line of Section 13 
indicates that a lessee may as well be entitled to easement of necessity 
24. A. I. R- 1944 Lah 417—1944 P.L.R. 226 
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against his landlord and vice versa The rule preventing a tenant from 
acquiring an easement by prescription as against his landlord does not 
extend’ to the case of easement of necessity Upon this principle way of 
necessity was allowed in GEYFORD V Moffat ss 

l Where State is Party 

i * c . ‘When on severance of unity of ownership into two or more ownerships, 
cState is one of the parties the principle of Section 13 will apply and the State 
will be entitled and subject to the rights of easements of necessity,* 8 except 
in the case of acquisition under the provisions of the Land Acquisition Act 

The Land Acquisition Act and Easement of Necessity 

Section 16 of the Land Acquisition Act, 1894 states “When the 
Collector has made an award under Section 11, he may take possession of the 
land, which shall thereupon vest absolutely in the Government, free from all 
encumberances ” This is a statutory provision and the compensation shall 
include payment for the loss of easements Taylor v Collector of Purnea 2 * 
and Mitra v Municipal Committee Lahore**, it was held that the encumber¬ 
ances’ include the easements of necessity which come into existence at 
the date of severance Their lordships, Scott Smith and Martmeau, JJ 
observed that the ‘object of Section 16 of the Act was to vest the land 
acquired, in Government free from all encumbemnces This object would 
be defeated if, while existing easements were extinguished fresh ones came 
immediately into existence 

However, where under the Land Acquisition Act, a Railway Company 
compulsorily acquires a portion of B’s land for the purpose of making a 
siding, the Company will be entitled to such amount of lateral support from 
B’s adjoining land as is essential for the safety of the siding (Tins is 
illustration (1) under Section 13) 

Summary 

To sura up, on the severance of immovable propsrty as a result of 
transfer intervivous or bequest, or by partition including the sale in the 
execution of a decree or by operation of law, two categories of easements 
namely easements of necessity or quasi necessity may come into existence 
Easements of necessity create new dominant and servient heritages 
Easements of necessity may be of any type Both the transferor and the 
transferee become entitled to the easements of necessity and such easement* 
are therefore an e xception to the rule that a grantor cannot derogate from 

25 App 133 Cited m Law of Easements by Peacock at P 333 and 

26 See Morgan v Kirby, 3 C \V N 407 Maria Susan Mudalnr V The Secretary of 

State, 14 Mad 350 Raja Saraneni % The Secretary of State 26 Mad 51 

27 14 Cat 423 

28 A l R. 1925 Lah 523 524 
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his grant. Such easements cannot be lost by implied waiver but can be 
expressly and irrevocably excluded by the transferor and the transferee. 
Easements of necessity are co-extensive with the necessity as it existed at the 
time of the severance. Such easements shall stand extinguished on the 
necessity coming to an end but will not be forfeited by non-user 
for even twenty years. When there is permanent change in the dominant 
heritage leading to the excessive-user of the necessary easement right which 
cannot be abated by the servient owner, the easement will not stand forfeited. 
The servient owner shall seek his remedy in the Court. When the land is acquired 
under the provisions of the Land Acquisition Act, 1894, easements of necessity 
would not be deemed to have been created. Where, if there is permanent change 
in .the servient heritage, the easements of necessity, except the right to have a, 
way of necessity over the other land of the servient heritage owner, if any, 
will be lost. Easements of necessity shall be lost when these become useless' 
(Section 42) or by fusion of the dominant and servient heritage by unity of 
ownership (Section 46). In the latter case, if any time subsequently, the 
unity of the two heritages is set aside by a decree of the competent court or 
for any other cause, the easements of necessity will revive again either under 
Section 51 or Section 13. 

Easements of necessity are based on the principles of public policy and 
social justice. 



THE CHANGING PHASE OF RUSSIAN FOREIGN POLICY 
A SURVEY FROM 1917 

■ BY N R Sharma* 


Introduction 

Today’s world is the world of diplomats and statesmen but more so is 
the land of Kremlin whose foreign policy is a “nddle wrapped m a mystery 
inside an enigma” to a leading diplomat like Sir Winston Churchil 1 It is a 
cobwebb the solution of which could not be authoritatively found out even 
by eminent writers of Western World, different writers having given their 
divergent opinions regarding the trends of Soviet Foreign Policy It is often 
said that the study of her foreign policy is “a study m contradictions” 
Perplexing questions today face the historians to answer such as—whether 
the Soviet Foreign Policy is a continuation of traditional Tsarist Policy or a 
changed track after Communists victory in 1917 ’ Is it a policy of inevitable 
conflict as per Peter the Great and Lenin or of a peaceful co-existence as per 
Malenkov and Marshall Bulganin *> In 1946 Mr Dulles once said that it is 
difficult to understand the Soviet Foreign Policy as it is difficult to reconcile 
their acts with what the U S A Government thought they meant 1 . Leading 
writers have expressed their different opinions over the Soviet Foreign Policy 
and hence the above-quoted questions The aun of the present paper is to 
discuss the Soviet policy in the light of these questions 

Divergent Opinions 

Edward Crankshaw, the representative of British Foreign Office m Russia 
during World War II says, “In its distant objectives the foreign policy of 
Soviet Union is less obscure and more coherent than that of any other country 
in the world The objectives embrace the ultimate victory of the world pro¬ 
letariat under the leadership of Moscow*” His expression thus shows that 
the world revolutionary programme is the theme of Soviet policy Lenin is 
also quoted in suoport of this view as he had once declared “We are living 
not merely m a State but m a system of states and the existence of Soviet 
Republic side by side with imperialistic states for a long time is unthinkable 
One or the other must triumph in the end And before that end supervenes, 
a senes of frightful collisions between the Soviet Republic and the bourgeois 
st ates will be inevitable” 3 Th en wnters holding this view also quote the 
* B A U-M (Rsj India), Lecturer, University Law College Jaipur, 

1 See “Thoughts on Soviet Foreign Policy” Life, JuneJ, 1946 p 113 
Z Palmer and Perkins, international Relations, (2nd ed , 1957), p 645 quoting “Review of 
Max Beloff, the foreign policy of Soviet Russia, Vol II, 1936-194J (Oxford University 
Press 1949) 

3 Palmer and Perkins sjpra p 650 
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historical Will of Peter the Great 4 , in support of their thesis. Stalin also once 
said “A peaceful victory over capitalism is not to be expected. In present 
circumstances, capitalism can only be over-thrown by means of revolution 
which will take the form of protracted and violent struggle to the death 5 ”. 
While one view subscribes to this constant trend of Soviet policy, the other 
view holds that world revolutionary programme is now no more the goal of 
Russia. They believe that world revolution has been transformed from a 
goal into a technique 6 . 

' Thus this second view denies the fact that the whole Soviet Foreign 
Policy rotates round the pivot of “World Revolution”. It, of course, says 
that the extension and preservation of their own power is the constant aim 
but I think this is no exception to the today’s general rule of foreign policy 
followed in other big countries too. 

' The opinions charging Russia with the aim of expansionist Czarist 
policy or World Revolution might be correct in the years gone by, but today’s 
context of the international events certainly shows a drastic change in the trend 
of Soviet Foreign Policy. Today the Soviet Policy is neither a continuation of 
Tsarist Policy; nor of an inevitable endless fight with non-communist countries, 
nor also a plan towards world revolution. The ever-continuing distrust 
towards Russia is perhaps due to the old and familiar saying “Scratch a 
Russian and you will find a Tatar” ! which is now no more true 7 . Some 
western nations complain of Russia’s stiff attitude and non-co-operation but for 
such an attitude as well as distrust, sometimes environment and treatment of 
other nations itself become responsible. Thus history shows that Britain 
and other big nations always took Germany and Russia as inferior countries 

4. Will of Peter the Great : “.I leave the following instructions and I recommend 

then to‘‘the attention ard constant observations of'my descendants.. .... To keep 

Russia in a state for continual'war.to choose the most favourable moment for 

the attack, to follow up peace by war, and war by peace in the interest, aggrandise¬ 
ment and growing prosperity of Russia”. 

5. Palmer and Perkins; supra , p. 650, quoting Stalin. • < 

6 Cf. See Barrington Morre. Jr .Soviet Politics—The Dilemma of Power. The Role of 
Ideas in Social change, (Harvard University Press, 1950) p. 394. He says, “If there is 
any central goal behind the policy of the Soviet leaders, it is the preservation and 
extension of their own power, by any means whatever, rather than the spread of 
specific social system or the realisation of a doctrinal-blueprint”. 

7. Cf. See Pitirim A. Sorokiv— “Russia ami the United States” (1950) p. 84. This fami¬ 
liar saying means that ethically and socially the Russians are barbarians for whom no 
moral norms are sacred, no human or divine law inviolate. We have seen in the 
' preceding chapters that politically, socially, psychologically, and religiously the charac¬ 
teristics of the Russian nation in no way con r orin to such a picture.....If, we apply 

a relative standard of morality and sociality, we find that Russia is as sound as any 
other nation”. 
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and hence the repurcussions 8 


Desire for Peace and Co-operation 


It is true that there were fights here or there in the past but not necessa¬ 
rily for the spread of world revolution The Soviet land itself became the . 
scene of many battlefields of which the Russians themselves felt fed up 9 Here 
one more fact should not escape our attention that in pre Second World War 
period Russia was all along desirous of petce 10 , but Nazism and Italian 
Fascism constrained her to change her policy towards Germany, League and 
other Western powers and it was for this purpose that she united the workers 
jll over world and not for the sake of a world revolution In 1923 the Soviet 
Republic joined hands with other socialist republics She entered into the 
Treaty of Repallo with Germany and in 1926 also signed a non aggression 
pact with her She was so much enthusiastic in increasing her international 
relations that between the years 1920 and 1937 she entered into 234 bilateral 
and 57 multilateral agreements of all sorts” Even as early as 1936 a rigid 
man like Stalin—a mysterious man with mysterious ideology and an undoubted 
soldier of Communism—had, when asked if he had partially abandoned the 
plans for world revolution, replied “We never had such plans and intentions 
We Marxists hold that revolution will occur m other countries too But it will 
occur only when the revolutionaries of these countries find it possible or 

S See Carr p 75, see also Schuromao, "International Politics \ 5th «d (1953), p 418 
‘Western contempt for benighted Muscovy, coupled with persistent under estimation 
of Russian capacities, is an old habit” 

9 See India Quarterly, Vol XI No 4, p 315 “Marshal Bulganin once said that out of 
the 38 years of its existence, the Soviet Union had to spend 20 in fighting wars and 
repairing their ravages” 

JO See Schuman "fnternarfonal Politics , 4th ed f J948), p 872 “With land in process of 
socialization a n d bread of dubious quantity and quality during the transition, 
Moscow’s greatest desire was for peace Foreign Commissioner Chichenn and Maxim 
Litmov, his able aid and successor after 1930, bent all their energies toward ensuring 
peace securing recognition fostering trade relations, and forstalhng dangers of new 
attacks on the USSR” 


U 


See Warren B Walsh Soviet Toreign Polity from Petrograd to Yatta, in Stuart 
Gerry Brown ed , Great issues (Harper, 1951) p 262, seealso Palmer and Perkins, 
supra, p 655 " the Soviet Union sought peace with other states through repea¬ 
ted proposals for disarmament, through support of the Kellogg Bnand Pact of 1928, 
she signed natural assistance agreements with France and Czechoslovakia and she 
urged strong action by the League to defeat aggression in Ethiopia and Spam Wbat 
ever their motives, from 1934 until 1939 the Russians were the only powerful fneods 
cf Collective Security to be formed m the world” 


See also M G Gupta, Internationa! Relations Since 1919 * (1957) p 97 quoting 
Stalin ' As Stalin put it in 1934 Our orientation in the past and our orientation » 
the present time, is towards the U S S R and towards theUSSR alone And if the 
interests of the U S S R demand rapprochment with one country or another we 
take this step without hesitation” (emphasis mine) 
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necessary. The export of revolution—that is nonsense”. This attitude of 
Stalin can be corroborated by another historical event, namely, the struggle 
for leadership between Trotsky and Stalin which pitched on'this very point. 
Trotsky advocated for the spread of revolution whereas Stalin preferred a 
strong socialistic state in Russia over the spread of revolution and in this 
struggle Stalin won giving new hope to the world that revolution would not 
be the aim and cry of Russia 12 . Stalin held the same views of maintaining 
, peace even in 1939 when Russia was duped by Britain and France by the 
tragic Munich Pact of I938 13 . Even if this reply is construed only as a States¬ 
man’s word we cannot deny the fact that now it is felt almost in all quarters 
that after Stalin’s death a definite change took place in Russian foreign policy. 
This drastic and wholesale change becomes clear if we survey and compare 
the situation of 1952-53 and that of the following years and of today. 
World cannot forget that in ‘ wintery cold waves of 1952-53 when the globe 
was enveloped in waves of cold-war and U. S. A. Government was strenuously 
striving to reduce Russian influence from the world scene, the foreign-,policy 
of Russia under Stalin had taken a stern stand in shutting off the land of 
U. S. S. R. from the rest of the world. Not only this, Stalin had started “a 
vigorous vigilance campaign” and perged off the country from, all which was 
American and arrested a number of Jewish Doctors for the so-called crime of 
attempted murder of many big leaders of the Government and Army Just 

12. E. H. Carr, International Relations Between the Two World Wars, (1919-1939), (1952) 
p. 77-8: 

“Moreover on the Soviet side there had been, since the death of Lenin in 
January 1924, a distinct tendency to relegate world-revolution to a secondary place in 

the party programme. The struggle for leadership between Trotsky and Stalin 

which began in 1924 turned on this very point. Trotsky maintained the traditional 
thesis that the Soviet Government could not maintain itself indefinitely in the midst of 
a capitalist world, and that the spread of revolution was therefore the primary aim of 
Soviet activity Stalin stood for the new policy which came to be known as “building 
up socialism in a single state”. The expulsion of Trotsky from the Communist party 
in 1927 proclaimed to the world that this policy had won, and that hopes of world- 
revolution, while not formally abandoned, would not in future be allowed to interfere 
with the establishment of normal relations between the Soviet Government and 
capitalist states”. 

13 See Stalin’s address to I8th Congiess of the Communist party of the U.S.S.R (March 
10,1939): “The majority of the non-aggressive countries, particularly England and 

France, have rejected the policy of collective security.and have taken up a position 

of non-intervention.... Take Germany for instance. They let her have Austria -they 
let her have the Sudetev region .. and then they began to lie vociferously in the press 
about the weakness of the Russian Army. ...egging the Germans on to march farther 

East.and prompting them.: ‘Just start war on the, Bolsheviks, and everything will be; 

all right’.” 

“We stand for peace and the strengthening of business relations with all count¬ 
ries. That is our position ; and we shall adhere to this position as long as these 
countries maintain like relations with the Soviet Union, and as long as they make no 
attempt to trespass on the interests of our country”. See Schuman, International 
Politics, 5th ed. (1953) p. 420. 
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when the eventful month of February 1953 was witnessing this horrifying 
scene in the Kremlin the historical first week of March 1953 recorded the 
death of great Stalin and in his death the death of many horrors and hatreds 
Malenkov, the successor Premier, stopped forthwith the chain of arrests 
and ordered the release of those innocent Doctors A sincere regret was 
also made showing that the poor doctors were certainly wronged and harras 
sed The good will towards innocent humanity was not limited only to this 
much, rather the person on whose initiative these human beings were arrested 
and tortured Dr LydiaTunashuk—and who was awarded the ‘Order of Lenin’ 
for this purpose was considered to be an abominable figure from whom the 
meritorious order was also taken back If Stalin can be remembered for these 
tragic arrests, Malenkov, his successor Premier, is certainly to be remembered 
for his first historic speech, augertng for first time in the recent history of 
TJJS S R an era of peaceful thoughts, when he declared peacv, as the basic view of 
-Ins foreign policy 11 The friendship was not only in words but m actions too and 
>soon his government tried to establish friendlier and correct relations with all 
"ibe nations of the world A changed atmosphere permeated the hearts and 
minds of Government and its people Relations with Turkey were improved 
by settbng the territorial differences, diplomatic relations with Israel were again 
established, the process of re-oncnting East Germany m channel of Com 
raumstn was stemmed forthwith and the so long differing Yugoslavia was 
extended a hand and gesture of friendliness and fraternity It was.nn asto¬ 
nishing event for the world that Yugoslavia—a so-called land of Titoisra and 
traitonsra-was not only driven closer for political reasons but a sincere change- 
over of hearts took place when Khruschev and Bulganin showed their deep 
repentance and penance for what had unfortunately taken place in the past 
The newly started dynamic efforts of Russia towards creating a peaceful 
atmosphere m the world did not stop only here but m Korean battlefield too, 
where Indian proposal to establish peace in Korea was once turned down by 
Vyshinsky, Russia now subscribed to the Indian proposal and thus it goes to 
the credit of India, China and support given by Russia that peace came to 
blazing Korea in 1953 and not only the perspiring humanity of Korea heaved 
a sigh of relief, rather hearts of mankind all over the globe rejoiced with the 
hope of restoration of peace It was this sudden change of co operation in 
Russian outlook which gave a renewed hope to Western nations and a con 
ference of foreign ministers of all the big nations was called by Churchill at 
Beihn in 1953 to have the summit talks regarding peace It is of course 
another thing that the foreign ministers could not show that degree of co¬ 
operation as the Heads of States themselves had in their hearts and conse- 
quently the Berlin Conference cou ld not prove a successful one But this did 
14 Speech of Malenkov at Stalin s funeral “There is no disputed issue which cannot be 
solved by peacelul negotiation. This applies to all states including the United States 
of America” , 

Also see India Quarterly supra p 3t2. 
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not end the matter and Russia again took initiative to hold another such 
conference in Geneva to consider peace in Asia. Perhaps this step would 
have proved a turning point in the events of history but, as Providence would 
have it, at this crucial moment when history of mankind was taking a turn 
to mould itself, Indo-China suddenly blazed up and the United States of 
America became convinced that the flame in Indo-China will prove conta- 
geous of communism for the whole South-East Asia. The readers will re¬ 
collect that Dulles had at that time flown to England and France to prepare 
them for meeting this danger and to throw an ultimatum to China. It was a 
delicate juncture for the humanity but thanks to God he could not persuade 
Sir Anthony Eden of England to fling out this challenge and the world got 
a narrow escape from bursting into a global catastrophe. On the contrary 
the famous Geneva Conference was arranged where the crisis of Indo-China 
was resolved to a settlement by co-operation of Russia. Thus the dreary 
dashing walls of Din Bien Phu—an apprehensive volcano converting into a world 
war—did not prove a quake shaking the world. 

All these events do prove that there has been a deep change in the 
Russian foreign policy and the assertion that it is nothing but a continuation 
of old Tsarist Policy or inevitable world revolution has been belied On the 
other hand peace has been one of the long range policy of Russia in these 
days. As early as 1925 Stalin had also told that there is possibility of “Peace¬ 
ful Co-existence” of the communist and non-communist worlds. He declared 
the same theme in 1921 when he had said “The basis of our relations with 
capitalist countries consists in admitting the co-existence of two opposed 
systems” 15 . While we lay emphasis on some of the vitriolic utterances used 
by the communist leaders against the capitalistic countries in course of their 
propaganda for proving their political system better, we should also not 
forget the authoritative versions of Russian leaders towards establishment of 
peaceful co-existence. Here I recall the U. N. Radio Broadcast in June 1951 
in which Jacob Malik had assured that Korean conflict could definitely be 
settled peacefully 16 . Professor Floyd A. Cave says that “Peace” is one of 
the five long term^principles of Russian foreign policy. 

Thus it may now safely be said that though in the past the Soviet 
Union has been seen to be frequently promoting world revolution, just as 
when it helped in Chinese revolution and it may be still giving some 
overt or covert aid to the communists in other countries for the sake 
of spread of their ideol ogy yet it is true that they have not lagged behind in 

15. See Palmer and Perkins, supra, p. 650 quoting 

“Historicus” “Stalin on Revolution”, Foreign Affairs XXVII (Jan. 1949), 175-214 

16. See U. N. Radio Broadcast by Jacob Malik : 

“The Soviet Union bases its policy on the possibility of the two systems. Socia¬ 
lism and Capitalism, and steadfastly pursues the course of maintaining loyal and 
peaceful relations with all states which show a desire for economic cooperation”. . 
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helping the cause of peace as well at crucial moments of history and thus have 
rather averted the War when it was just on the bnnk of a burst They do say 
and believe that capitalism is in its death-throes and will wither away in its 
natural death—through inner upheavals—yet they have left the trend of impor¬ 
ting the revolution m other disturbed countries where its breeding in these 
days of economic crisis and perturbedness is more possible than ever If is 
also to be noted that for disarmament and outlawry of war it n as Russia who 
made a proposal for disarmament as early as 1922 and m practice loo it was the 
first country who fully adhered to the Kellog Bnand Pact of 1928for renunciation 
of war 

Usual Factors in Soviet Policy 

All this shows that Russian foreign pol cy is not a constant continua¬ 
tion of the old Czanst policy or the policy of the spread of world revolution 17 
but it too, like that of any other country, is changing dynamtcaUy and is 
conditioned by the usual factors namely 

(1) Variations in the international situation, 

(2) Economic condition of the world at large and the countr> itself, 

(3) The trend of the people and character of its leaders, 

(4) Its history and past traditions, 

(5) Its present strength, and 

(6) The geographic and strategic conditions 19 

Now to testify the tmth of the above cited conclusions we will hare a 
brief survey of historical events of past 47 years and the relations of Soviet 
Union at different times with different nations To make an easy survey of 
these trends the whole period may be divided into five parts — 

(11 From 1917 to 1939 (I World War and later) 

(2) From 1939 to 1945 (during the World War 11} 

(3) From 1945 to 1953 (Post-war Russia under Stalin) 

(4) From 1953 to 1957 (Post-Stalin era before Khruschev) 

_ (5) From 195 7 to the fall of Khruschev 

17 Cf s« Palmerand Perkins supra p 645 “Soviet foreign polio, however.can hardly 
be summed up as the fanatical pursuit of a single goal, although this interpretation i* 
Popular in many circles Instead like the foreign polio of any state, it is inevitably 
shaped by a variety of factors. 

IS. Ibid, p. 645-€ 
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From 1917 to 1939—The World War I and the Post-War Period : 

It was in the fateful year of 1917 that the. minds of Russian people 
changed successfully in bringing the Bolsheviks to power. As the change¬ 
over was quite fresh the main problem was of survival through correct 
adjustments and the first crucial determination of foreign policy came when 
the question of making peace with Germany, the neighbourly imperialist 
nation, came before the Bolsheviks. It was naturally a perplexing problem. 
If the separate peace was made it u'as against the Bolshevik principle of inevi¬ 
table conflict as Germany was an imperialistic country but if it was refused 
there was every possibility of withering away of the new Bolshevik type of 
Government. At last the Lenin’s view' prevailed and peace treaty was made with 
Germany. But the world was in the throes of I War and troops of allied 
powers attacked the Bolsheviks. For two to three years the Bolsheviks got the 
attacks in turn from Poland, White Russians and allied powers but they success¬ 
fully resisted the onslaughts. The other powers saw in Bolsheviks the enemies of 
not only Russian Landlords but of the whole world and therefore it was natural 
that the Bolsheviks too were convinced and confirmed in their suspicions that 
the capitalistic countries would not allow them to breathe easily. 19 The result 
was that they formed Cominterm in 1919 to encourage the sowing of seeds of a 
world-wide revolution. At this moment the theory of inevitable world conflict 
thus appears to have, to some extent, continued in the minds of Soviets though 
the Soviet Government w'as side by side trying to establish good relations 
also. 20 In 1920 they appealed in Baku Conference to the people of Asia to 
awake and free themselves from the foreign yoke. In 1923 when Germany 
was in economic crisis they tried to spread Communism there to win over 
the Government. In China also they supported the Civil War from 1923 to 
1927. The League of Nations was also disliked by them only on the imperial¬ 
istic count. In 1926 there was general strike in Britain where too the 

19. Cf. See E. H. Carr, “International Relations between The Two World Wars", ( 1952) 
p. 72 : “It was not till 1920 that the Civil War, in which the anti-Soviet forces had 
received the active support of the British, French, Japanese and (for a short time) 
American Government, came to an end ; and relations between the Soviet Government 
and the Allies continued for many years after to be marked by mutual hostility and 
mistrust. The hostility was natural and inevitable", (emphasis mine). 

20. See Carr, Supra, p. 73:“\Vhile the Communist International (“Commentern” for short), 
whose headquarters were at Moscow, worked through its local branches to overthrow 
the capitalist governments of other countries, the Soviet Government, whose directors 
were also the directors of Comintern, endeavoured to establish normal diplomatic 
relations with these same governments. This dual policy seriously embarrassed the 
Soviet authorities in their dealings with foreign powers during the whole of this 
period”. 

Also see Schuman, International Politics, supra, p. 872. “Soviet diplomats 
offered co-operation, but Comintern ’ agents preached revolution. Acute friction with 
Britain, in 1927-29, controversies with French in 1929-30 and continued non-recognition 
by the U. S. A. were in part results of this dualism of Moscow’s attitude towards the 
world”. ' ’ ' 
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Bolsheviks played their clandestine part When on the one hand, Russia was 
taking these retaliatory measures, she, on the other, was establishing official 
relations with its smaller neighbours 31 and was sincere in her actions 32 la 
1921 the Soviet Union entered into treaties of friendship with Turkey**, 
Persia and Afghanistan 2 * “The treaties with Persia and Afghanistan had the 
result, if not the intention, of encouraging those countries to resist the 
pressure of British influence” 25 Thus the early foreign policy of Rus»ta 
from 1917 to 19^5 contained the germs of theory of inevitable conflict and 
world-wide revolution But it is worth mentioning here that this dual policy 
of Russia remained an utter failure and an embarrassing one 2 * Britain 
severed its diplomatic connections China expelled in 1926 all the Soviet 
advisers working there 22 U S A and Latin America had refused to recog¬ 
nise the Bolshevik regime and did not do so till 1933 At Pans Peace Confer¬ 
ence also they were not invited though in 1922 they were invited for the 
first time in Geneva Conference Here Germany and Russia again made a 
treaty for Military and Economic Co-operation (Treaty of Repallo 1922) With 
other states, however, Russia established diplomatic relations and entered 
into vanous treaties With Britain too a trade agreement was entered into 
m the year 1921 in which friendly relations and avoidance of every type of 
hostile action or propaganda was promised 28 


21 Sec Carr, supra, p 73 

24- Ibid, p 73 “The sincerity of the Soviet Governments disclaimer of national ambitions 
was shown by its readiness to recognise the newly formed states which had broken 
away from the Russian Empire In 1920, it concluded treaties of peace with Finland 
(which had been a semi-autonomous Grand Duchy under the Empire) and with Esto¬ 
nia, Latvia and Lithuania (whose territories had been an integral part of Russia, and 
these were followed by the treaty with Poland " Also see the Constitution of the 
USSR, Chap II, Art 17 “To every Union Republic is reserved the right freely to 
secede from the USSR” 

23 Relations with Turkey w ere so friendlj that ‘Litvinov was fond of repeating that* 
Soviet relations with Turkey presented a model of the friendly relations that Russia 
could maintain with non-communist states —{The J car Book of World Affairs 194 7, 
P 13) 

24 Carr, supra, p 74 

25 Ibid 

26 Ibid p 73 

27 See Schuman Irternational Politics, 4th ed (I94S) p 871 

28 See * The Year Book of World Affairs (1955 )’, p 154 “A clause of the trade agreement 
with Britain provided that the Soviet Government would ‘ refrain from conducting 
outside its borders any official propaganda direct or indirect against the institutions of 
the British Empire and more particularly to refrain from any attempt by military 
diplomatic or any other form of action or propaganda to enconrage any form of action 
or propaganda, to encourage any of the peoples of Asia in any form or hostile action 
against British interests or the Brit sh Empire, especially in India and Afghanistan” 
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We should also not forget that even during this period when spread of 
revolution was partially visible in the minds of Russian leaders, their closer 
attention was towards maintaining friendly relations even at the cost of 
denouncing their Communist brethren 29 . 

League of Nations and Russia 

As said earlier Russia first of all felt suspicious of the League and 
its designs. She took it as a measure to crush the proletarian revolution, as 
a combination of reactionary nations and therefore kept out of it 30 . But 
gradually the Nazis were gaining strength and therefore there was need of 
full co-operation and collective security. This made Russia to change in 
1933 her earlier decision of keeping away from the League. Consequently she 
joined the League in 1934 Here it is, again, notable that Russia joined the 
League only because she sought for closer relations with the Western Powers 31 . 
Mr. Molotov clearly announced this purpose to the Council of the League in 
the following year when he said that she joined the League “with the sole pur¬ 
pose and with the sole promise to collaborate in every possible way with other 
nations in the maintenance of indivisible peace 32 .- Russia showed its utmost 
eagerness to achieve this aim and declared their readiness to suffer limitations 
in their national sovereignty which they had been so staunchly defending 33 ”. 
Mr. Molotov’s speech on 1st July 1936 in the Plenary Meeting of the League 


29. Ibid, p. 155: "For the Soviet Government it was more important to establish and 
maintain friendly relations with national liberation movements in the East than to 
dispatch Communist agitators with seditious missions abroad. Both Kemal and Reza 
(in Turkey and Persia) took energetic measures against Communist in their own 
countries and persecuted trade Unionists and even leftist liberals as well. Turkish 
delegates returning from the Baku Congress were arrested and tortured to death; 
the Communist Party of Persia was driven underground. Moscow, however, was not 
sincerely interested in Communist or pro-Communist elements in countries where the 
stage of development warranted bourgeois nationalist movements. The Russians, 
as Botkenau put it, had to choose between Kemal and the Turkish Communists, and they 
chose Kemal." (emphasise mine) Also see F. Borkenau, “ The Communist International 
1938", p. 393. 

30. See Note of March 15, 1923: “The Soviet Government.regards (the league) as a 

coalition of certain states endeavouring to usurp power over other states and making 
their attempt on the rights and independence of other nations in a false appearance 

of groundless legality.” Laserson, The Development, 20; Also see “ The Year Book 

of World Affairs 1947”. p. 12. 

31. E. H. Carr. “Get man Soviet Relations between the Two Wars" (1952), p. 115. 

32. SeeT. A. Taracouzio, "War and Peace in Soviet Diplomacy" (1940) p. 195, quoting 
Molotov. 

33. ‘‘The Year Book of World Affairs 1954", p. 74. 
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Assembly is a significant piece of announcement in this direction 31 But as 
a member of the League she found that it was not a strong organisation and 
continuous breaches of International Jaw were taking place Italy had 
attacked Ethiopia and League remained a silent spectator despite Russian 
request to take action 35 France conquered Spam ruthlessly but still the 
League remained unbudged Germany went on speedy remilitarization but 
none could raise a finger towards her ill designs 


The result was that Russia again lost her faith in the League of Nations 
and to safeguard herself she entered into various mutual assistance pacts with 
neighbourly States In 1935 she entered into a pact with France and 
Czechoslovakia She also improved her relations with Britain and USA 
and the latter therefore at long last recognized the Bolshevik regime in 1933 
With China too she made happier relations and thus upto 1938 Russia 
created an all round ring of friends But these happy environments could 
not last long and with the events taking place in September 1938 the hopes 
of good relations were turned down The famous Munich Pact of 1938 
gave a senous blow to Russia who was not even invited to join the meeting. 
In this pact Great Britain and France crossed the limits of appeasement when 
they gave way to all fantastic demands of Hitler This convinced Russia 
that Britain and France are not to be , relied upon and no help can be 
expected from them if there comes an unfortunate moment of attack upon 
Russia 38 Thus the Munich Pact topsyturvied the whole security system and 
plans of East Europe It was this pact which made the situation explosive 
and sowed the seeds of World War II 37 In 1939 Russia was expelled from 
League as she had attacked Finland 38 From this date she was convinced 
that she could not pull on with capitalistic powers in an international 
organisation Russia, now left alone, was all the more fearful of the growing 
strength of Germany and therefore there was only one way out and that was to 
have a Nazi Soviet Non-aggression Pact which materialised on August 24,1939 


34 Sec * Year Book of World Affairs, 1949 , p 209 

L Sthap.ro quoting Molotov s speech op tht Halo-Abyss,man dispute al Iht 
16th Assembly "Universal peaee can be ach.evcd only by sacrificing temporary 
interests to the community of nations We must pul an end to the situation m which 
references to sovereignty serve as obstacles to the execution of international 
undertakings’ 

33 See Palmer and Perkins, supra, p 655 

36 See Palmer and Perkins, supra, p 657 

37 See Schuman International Politics, 5th ed (1953) p 419 

“Policy makers in Paris and London remained more fearful of Communism than 
appe f cment of thc Caesars, culminating m the peace of Munich, 
suggested to Moscow that other means would have to be devised to protect the 
stood ajT beC ° m,ng an ,solated v,ct,m of Fascist assaults while the democracies 

38 W35 ‘f eDbythe league aga.nst Italy for attacking Ethio¬ 
pia and for aggression in Spain whereas action was taken against Russia 
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Russian Policy in Turkey and Middle East 

Domination of Turkish Straits was the age-long dream of Russia as 
strategically the Turkish Straits were key territories for the Soviet Union. 
Since Peter the Great, the efforts of Russia were to have a hand in Turkish 
Straits but due to powerful British interests in this area and Mediterranean 
Sea she could not attain her aim. After First World War she, however, 
established good relations with Turkey declaring categorically that Russia had 
no designs whatsoever in the Turkish Straits. She also supported Turkish 
claims in various conferences such as Lausanne Conference of 1923 and 
Montreux Convention of 1936. These friendly relations continued till 1939 
when Russia again coveted for some special position in Turkish Straits which 
caused an adverse effect on their relations. 39 

In Middle East also the Russian policy had been one of pressure and 
desire of special position since the time of Peter. Tsar also had an eye to get 
some warm port in Persian Gulf as the absence of such a port with her in this. 
direction was a great set-back for the progress of Russia. The another aim 
was to have an easy and direct way to India and to have an access to the 
Mediterranean. 40 For this purpose the Soviet eyes continuously remained on 
Turkish Straits and Iran. In Iran the temptation was of oil and this temp¬ 
tation dated back from 1880 but here too Britain was an obstacle in her way. 
At last in 1907 an opportunity came when due to fear of Germany, Russia and 
Britain divided Iran in three zones. But this situation remained only for 12 
years and in 1919 again the Russian had to be away from Iran, it totally 
passing as a protectorate under the hands of Britain. But Iran’s inclination 
soon diverted towards Russia only after a year and in 1921 at last a treaty 
was signed between Russia and Iran in which it was agreed that Russia will 
withdraw her forces from Iran but in case any other power will interfere in 
Iran and ’ takes a strategic position to attack Russia the Soviet forces will 
again be allowed to move in. 41 Accordingly in World War II Russian and 
British forces were allowed to move in Iran but with a promise to evacuate 
it only after 6 months and not to interfere with Iran’s political as well as 
economic independence. 

With Afghanistan also Russia always desired to keep friendly rela- ’ 
tions. 42 In early times she tried to keep an effective hand in Afghanistan to 

39. See Schuman, supra, 4th ed. (1948), p. 881. 

40. See Palmer and Perkins, supra, p- 655. 

41. Ibid, p. 656. 

42. See The Year Book of World Affaiis 1955, p. 154: “As early as 1919 Lenin was in 
friendly correspondence with King Arnanullah who in his Youth had belonged to the 

Young Afghan Movement, an antLBritish, and modernist organisation. After the 

formal establishment of Afghan independence Lenin hailed the first independent 
Moslim State in the world. Diplomatic relations were soon established between the 
two countries which, in February 1921 concluded a Treaty of Friendship. This treaty 
provided for financial and other material help to Afghanistan by Soviet Russia. 
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ward off Britain’s domination there but Afghanistan was wise enough not to 
allow any of the two to play the chess on her soil 

Thus the mam aim of Russia in Middle East has been to see that 
Britain’s growing power may not have a base in that area to attack Russia 
at any time and she desired that Middle East being more near to her it was 
rather her right to have more influence than any one else She also remained 
cautious to see that USA may not jump in the power-vacuum in Middle 
East in case even Britain may keep her hands off Russia could of course create 
her Influence in this region but it could not re-onent the ideology of the zone 
to come permanently with it as the Muslim religion was constantly afraid of 
communism 

Russian Policy with Japan, China and Far East 

Russia being an Eastern power naturally has got equal interest in Far 
East also While in one way she is unfortunately sandwitched between the 
two sides—European powers and Far East powers—she is fortunate also in this 
respect to be able to keep her interests on both sides in both seas-Eastern as 
well as Western and having outlets for trade and strategy m East as well as 
West The Rail-Road link in 1890 placed Russia on more sound footing in 
the East and her influence grew in Siberia and the Sea Coast But this 
expansion and influence remained only upto 19th century when Japan came 
out to be a Big power in the East It was natural that Russia and Japan 
both wanted their dominating hand in Eastern sea ports China, Korea and 
Manchuria, and the result was that there grew a rivalry between the two 
powers Korea and Manchuria remained a bone of contest between the two 
Not only ' these two powers were in clash in the East but Britain also was 
very jealous to have her trade centres in the Eastern sea coast 43 and the same 
case was with USA They also tried to check the growing power of Japan 
and Russia and thus in Siberia also Russian power could not increase At 
last war came between Russia and Japan in 1904-5 which was a very great 
set back to Russia m prestige, sea coasts and territory The world wondered 
when a |big nation like Russia knelt down before a small 
country like Japan In treaty Russia had to surrender the 
best key places like Port Arthur and Southern Sakhalin and in 
addition to them fishing rights were granted to Japan in Russian territorial 
waters which too proved a heavy cost for her Now that Russia had become 
weak in this War China also remained m wait of an opportunity to have its 
hand in Siberia and from 1917 to 1924 there remained continued attacks from 
China in Siberia In these attacks hand of Britain was also working At 
last China grew its influence m Siberia and took control of Chinese Eastern 
Railway m Manchuria Russia too could not sit with equanimity over this 
defeat Its constant eyes wer e over civil strife of China She correctly 
43 See Palmer and PriUns, supra, p 656-57 
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surmised that the mutual bickerings and bad economic conditions 
in China is a fertile factor for the growth of communism there. She 
therefore infiltrated a throng of Communists propagandists in China who 
after great efforts formed the Communist Party there in 1921 and Mr. Mao 
Tse Tung was one of the veterans of the party. Russia convinced China 
that both the countries will remain on friendly relations and a word of 
honour was also given for restoring the Chinese Eastern Railway to China. 
With this understanding Dr. Sun Yet Sen extended a hand of friendship and 
also agreed to take technical help from Russia whose industrial revolution 
was an eye-opener for the world. Accordingly Mr. Michael Borodin—a 
leading Communist—was sent to China for organisational purposes who 
worked day in and day out with Dr. Sun but he was wise enough not to 
propagate for Communism, at that time. 44 But this happy relation lasted 
only till Dr. Sun Yet Sen remained alive and after his death Marshal Chiang 
Kai Shek purged the Kuomintang of all Communists and expelled all the 
Russian advisers. This strained the relations of both the countries again. 
Now Russia again emphasised her claim on Chinese Eastern Railway and 
also thrust in her hand in Outer Mangolian affairs. Perhaps this might have 
coloured the future history in quite a different colour and the later thick 
relations between China and Russia would have been only a dream but 
; Japan’s increasing power and her attack on Manchuria again compelled 
Russia to be mild in her attitude towards China. They, therefore, again 
; established good relations and also resumed the diplomatic contacts in 1932 
I Marshal Chiang, who had once expelled all Communists, was rather helped to 
i be released from a capture in 1936 and all the Communists joined the 
. Kuomintang to give a joint rebuff to Japan who was meddling heavily in the 
( Chinese affairs. This happy trend of relations with the Chinese Government 
, lasted upto 1945. In 1937 a non-aggression pact was also signed between 
’ the two Governments and technical help was also extended to China till 
i 1939. As already said the Russian relations with Japan had improved and 
it remained passive over all designs of Japan due to her pre-occupations inside 
’’ the country and in Europe. She wanted to gain time. But Japan’s meddling 
^ in Manchuria in 1931 put Russia on her guard although she could not deal 
\ from a position of strength at that moment. In 1933, at last, the constant 
, clashes with Japan on border lines spoiled their relations and the 
period from 1933 to 1939 was nearly a period of cold war between the 
, two. It was only the resumption of good relations and a resultant Russian 
pact with Germany in 1939 which bettered her relations with Japan also. 

f 

$■ 44. See “The Year Book of World Affairs 1955”, p. 156: “Borodin’s idea was that China 
if was ready for a nationalist anti-imperialist revolution but for nothing more”. “His 
4 programme drafted for the first Kuomintang Congress in 1924 was by no means 
socialist”. See also Fisher, “The Soviet in World Affairs”, (1930) p. 679. 
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2 PERIOD FROM 1939 to 1945 (DURING THE WORLD WAR II) 

RUSSIA AND EUROPE Whenever there is a flame of fire near any 
one's hut the man is practically lost betwixt thoughtfulness and rashness 'The 
same was the condition of Russia when she was encircled by axis powers on 
East and West The rapidly growing Nazi power in Germany was a menace 
to the peace of Russian leaders The blaze was on its increase and occupation 
of Czechoslovakia by Germany in March 1939 confirmed the Russian fear 
regarding Hitler's ill intentions 4 ' It was an hour of trial for Russia She 
could depend neither upon Western powers nor on Geimany both of whom 
could prove her enemy She therefore played a double game with Germany 
and Western powers both As already said, Britain and France had tried to 
appease Germ tny and entered into Munich Pact in September 1938 where 
Russia was not even invited This suspicion of U K and France brought 
sudden reorientation m Russian policy towards Nazi Germany 48 Though 
much suspicion was there towards Hitler whose continuous speeches vomited 
venom against Russia, yet there was no way out except to make friends with 
Germany as Western powers had played a game to divert Hitler's total atten¬ 
tion towards the East In 1939 Stalin had expressed his doubts when he had 
spoken in the 18th Communists Congress that the democratic states have 
taken a neutral attitude and had been encouraging Hitler to move towards 
East 47 To win over this dilemma the Russian Ambassador in Germany gave 
a hint in April 1939 that Russia was ready to have a pact with Germany 
Russia was also agreeable to sign a pact with Britain and France but the price 
was too heavy for Britain to pay A pact was at last signed by Molotov and 
Uibbentrop and also a secret treaty to divide the interests in Poland Only 
after a week of this treaty Hitler attacked Poland and II World War broke out 
Thus Russia had thought of benefitting herself out of a struggle between 
Germany and Western powers But this pact could last only for one year and 
then their relations again became strained on the ratter of exchange of 
goods 1 The second cause of friction was the Baltic region and the Balkan 
States Germany’s continuous victory in Western Europe also horrified 
Russia and she therefore began her preparations actively which in its tarn 
gave doubt to Hitler on that side At last Russia had to express openly 
its displeasure over the Genran-ltahan settlement of territorial claim of 
Hungary against Romania Soon afterwards German troops moved JO 
Finland also which was an alarming factor for Russia and then in 1941 
Hitler ordered secretly to prepare for an attack on Russia Apparently too 
the Soviet German relations became strained Stalin tried to know the root 
cause cf this change but he could not get a clear reply On the reverse the 

45 See Palmer and Perkins, supra p 657 

46 See The Year Bock of World Affairs 1947 p 16-17 

47 See Stalin’s address to 18th Congress of the Communist Party of the U S S R. 

10 1930} See also Schuman, International Polities, 5th ed (1953), p 420 
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next morning Stalin saw that German forces have attacked Russia. This was 
a situation causing great nervousness as the balance of power in Europe was 
quite upset and Russia had practically no friend to stand by. But mysterious 
are the ways of diplomacy and to the great amazement of the world, Britain 
and U. S. A. at once sent their help to Russia 48 . The western diplomacy of 
diverting Hitler’s guns towards East came out successful and then it was a 
golden chance to crush the mighty forces of Germany in the vast fields of 
Soviet land. In 1943 the foreign ministers of Big Three Powers conferred in 
Moscow and then in Tehran to plan an effective rout of Hitler. In 1945 the 
famous Yalta Conference came between the Three in which a plan to finish 
German power for good was thought and agreed upon. It was agreed that 
Germany should be divided in parts and it should be completely dimilitarised. 

Russia and Far East 


We know that during the World War II there was an excellent co¬ 
ordination between Germany. Italy and Japan. In 1941 when Hitler made up 
his mind to attack Russia he also threw a hint to Japan to attack Russia from 
the back but Japan did not think it proper to attack at that moment and she 
sent her minister to ' Russia to sign an agreement of non-aggression. These 
correct relations continued only for a year and in 1942 when Japan renewed 
her anti-Comintern Pact with Germany, Russia again got irritated and 
cancelled Japan’s oil and coal concession in North Sakhalin. She however 
did not openly break her relations with Japan. But with the pressure of 
Western allies Russia at last agreed to take part in war against Japan 49 , despite 
Japan’s offer of evacuation of Manchuria and North China. Though one of 
the reasons of declaring war against Japan was this also that Japan had, in the 
past, aided Germany against Russia but it is notable here that the main 
reason was a full cooperation with the USA and Britain 50 . She was promised 
1 in return thereof the desired concessions, namely (1) her special rights in 
Dairen and Port Arthur, (2) her command over Rail Roads in Manchuria 
i along with China, (31 grant of Sakhalin and Kurile islands to her, and (4) 
acknowledgement of her rights in Outer Mangolia. As there were strained 


48. 


49. 

50. 


See S chuman, ibid , (5th ed.), p. 425 : “Churchill at once proclaimed solidarity with 
Russia against Hitler—“this blood thirsty guttersnipe” who is a monster of wicked¬ 
ness, insatiable in his lust for blood and plunder’. Through Aumher Welles 
Roosevelt did likewise. Cripps and Molotov signed an accord on July 12, which led 
later to the Anglo-Soviet alliance of May 26, 1942 . 

See Palmer and Perkins, supra, p. 659. 

Cf. See Schuman, supra, (5th ed.), p. 364 : “At Yalta the U.S.S.R. secretly agreed to 
declare war on Japan three months after the capitulation of the Reich. On April 5, 
1945 Molotov informed Ambassador Naotake Sato that the Soviet Government was 
denouncing the Neutrality Pact of 1941 because Japan had-aided Germany against the 
USSR, and is fighting the U.S.A. and Britain, which arc allies of the Sonet Union. 
Tokyo vainly offered to. make a bargain with Moscow involving the evacuation o. 
Manchuria and North China”, (emphasise mine). 
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relations between Japan and China in those years, China also agreed to these | 
grants to Russia in Sino-Soviet Treaty of August 1945 Thus it was after a j 
lapse of 40 years that Russia took all the territories back what she had lost 
in war in 1904 5 She thus got a dominating position in the East with friendly ! 
relations with China during the war years, although before Germany had I 
attacked Russia, there was an apprehension in the minds of Chiang Kai Shek 
over the non-aggression pact signed between Russia and Japan in 1941 Bat 1 
when Russia was at war with Germany she naturally wished her Eastern 
neighbours to be pleased and it was why Stalin did not mind when Britain and 
USA promised at Cairo Meeting that Formosa, Manchuria and Pescadores 
island will be given to China In the Sino Soviet Treaty of 1945 Russia also 
promised to give adequate aid of military materials to Chiang Kai Shek 

Russia and the Middle East 

As earlier pointed out, in 1939 Russia began to demand special 
concessions in Turkey Straits Uptil now relations between Turkey and 1 
Russia had been friendly but this desire of Russia for special position strained 
their relations and during the whole war period the relations remained strained 
After war also Stalin at Potesdam Conference after 1945 demanded more j 
concessions and more security m Turkish Straits In March 1945 Stalm also 
expressed that Russia will end her treaty of friendship with Turkey 51 He also ! 
accused Turkey for having allowed the enemy warships through the Straits 1 
during war and pressed for revision of the Montreux Convention which Britain 
and USA also agreed and pressed Turkey to agree to the revision 

In Iran also the British and Russian forces had moved in 1941 to safe | 
guard the region from Nazi influence In January 1942 they however assured 
Iran that her independence and territorial integrity will remain intact and 
forces would be withdrawn just within six months after the end of war Iran 
was strategically important in those days as all the shipments supplied to Russia 
by U S A passed through Iran It was this help which the Big Three (Stalin, 
Roosevelt and Churchill) greatly appreciated in Tehran Conference of 1943 

Russia and U, S A 

The relations between Russia ard USA during war were quite 
correct They were completely in an agreement to finish German power 
USA gave huge war material and shipment to Russia 5 ' which passed 
through Iran One of the reasons of this cooperation of the two in the Far 
East was the common enemy in Japan whose constantly growing power was 
equally a headache to U S A also But this harmony between the two began 
to wither away just after the finish of war 

51 Palmer and Perkins, supra p 656 

52 See Scbumaa ibid p 425 “The USSR received from the USA 6800 tanks, 13- 303 
planes 1000 locomotives, 406 000 motor cars, 2 000 000 tons of steel, 11,000 000 pairs of 
shoes etc 
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3. PERIOD FROM 1945 to 1953 (POST-WAR RUSSIA UNDER STALIN) 
As said above the cooperation between Russia and the Western Powers 
began to fade away and this whole period is generally one of non-cooperation, 
cold war, general intransigence and indifference 53 . The Western Powers 
began to look Russia with suspicion and Russia too smelt the same old inter¬ 
nal friction between the poletariat states and the capitalistic states. Soon after 
Yalta Conference the Soviet Union began to frustrate from the Western Powers 
and it overlooked many of the promises made in the Conference. 

Russia and Eastern Europe 

In Yalta Conference of 1945 the Big three—Churchill, Stalin and Roosevelt 
had agreed that the small states of Middle Europe and Eastern Europe which 
were previously under the thumb of Germany and Italy and were recently 
freed from that yoke, would be made free democracies and other help would 
be rendered to them. But after Yalta the Soviet attitude changed drastically 
and she very soon began to consolidate its own bloc by increasing her influ¬ 
ence in this zone. In peace treaties of 1946 Bulgaria, Hungary and Rumania 
had pledged to give individual freedom, freedom of press and freedom to 
enjoy all human rights to all the persons. Thus a Western type of democracy 
was pledged but to the utter surprise of U. S. A. and Britain all these states 
passed into communist type of governments due to Russian efforts. This 
change in Russian attitude after Yalta Conference came up because Western 
Powers took undue interest in these states which were the mutually agreed 
sphere of Russian influence. The Western Powers wanted free elections in 
Eastern Europe which step Soviet took for a move to destroy communist 
control 5 *. 

We accuse the Russians for breaking the promises made at Yalta but 
opinions show that if viewed in proper perspective it will be appreciated that 
every other nation, too, put in the same situation, would have taken the same 
attitude 53 . The desire of Britain and U. S. A. was that these states should 

53. See Palmer and Perkins, supia, p. 659. 

54 See “The Year Book of World Affairs 1954, p. 82; Also see Schuman, supra, (5th ed.), 
p. 433- 

55 cf: See, Ibid, p. 83 : “If we wish to understand Soviet policy after Yalta we must go 

beyond the accusation that the Russians simply failed to honour their undertakings. 
There is no doubt that they broke these undertakings as understood by the Western 
Powers, but Stalin opviously considered the interest of the Western Powers in Eastern 
Europe'as an unwarranted interference in a mutually agreed sphere of Russian influ¬ 
ence. in which Governments were supposed to be friendly to the Soviet Union. He 
could think of the precedent of Greece where Communist influence had been eliminat¬ 
ed by the British. According to a view fairly widespread on the continent gnd 

expounded by a Belgian Socialist scholar, the Russians had no choice but to infer thaf 
the people who wanted to retake with one hand what they had given with the other at, 
Yalta did not really desire Co-operation— Asking a revolutionary Power to institute 
free elections in its zone of infiuance makes no more sense than asking that tne out¬ 
come of a war be decided by a referendum between the opposing armies... , see 
S. Bernard, “Choice in the iYest", 5 Wrold Politics (1953) p. 138. 
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work as a buffer state between the East and the West The freedom of Yugo¬ 
slavia, Rumania, Hungary, Poland, Albania, Bulgaria and Czechoslovakia in 
their eyes was to prove a maderate zone and a bridge between the East and 
West Czechoslovakia which continued to be a Western type of democracy 
till 1948 converted into a communist power after communist conference in 
1948 The three Baltic states of Lithuania. Estonia and Latvia had already 
passed completely in the Union of Russia and were the people’s democracy 
only in name But in Yugoslavia there came a split with Marshall Tito, 
Stalin greatly denounced the policy of Tito who was declared as a traitor 
Tito-group on the other hand showed their full loyalty to the theory of Marx, 
Lenin and Stalm but did not give way to the individual cult of Stalin Very 
soon the relations of Russia and Yugoslavia became strained and it appeared 
as if both countries will resort to military action Seeing no other way the 
Tito group, though communist in theory, began to incline towards the West 
USA gave her great help in military material Gradually the Western 
Powers and Russia openly came in conflict with each others’ ways Tito at 
last declared in 1951 that his country will side with West in case of any tusse! 
between the two powers The result was that except Yugoslavia all the eastern 
states were In complete harmony with Russia The Soviet Union also gave 
them mutual economic help under “Molotov Plan” This plan was to counte¬ 
ract the Marshall Plan of U S A ** 

Russia and Germany 

We know that Germany was divided into 3 parts after the World War II 
The position of Germany was a strategic one for Russia and it became a grow-' 
ing concern to her that after unification Germany should not go to Western 
bloc The Eastern Germany had come to the share of Russia and there they 
did their best to spread the Communist ideology and propagate vehemently 
that life in Western Germany under the Western yoke is worst and unhappy 
In Potesdam Conference it was agreed that Germany wnll be unified soon but 
this remained only a dream and is still a dream as Russia and USA don’t 
agree upon terms of unification Thus both groups are anxious and suspicious 
that after unification Germany may not pass to the other side In October 
1949 Russia declared Germany as a Democratic Republic of Communist type 
and made her adopt the Soviet Economic System She has thus completely 
set one Germany against the other and there is no hope of unification m near 
future 

India and the USSR 1 

India became free in August 1947 For Russia it was decidedly a two¬ 
fold gain—one that her desire that India should bi granted freedom as soon 
as possible was fulfilled She had, as the Russian leaders say, long before 


55 See "The Year Book of World Afflalrs, 1954 , p 87 
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cherished our independence. The other gain to her was that after Indian 
independence Britain’s power in Asia was liquidated to a great extent. But in 
early years of its independence, India, it is felt, remained inclined towards the 
West. Although her policy has been from the very start one of non-alignment 
with any of the two groups, yet the Russian Government had its fears in the 
beginning that India has passed to the fold of the U.S.A. group. As a result of 
this, though Russia had soon recognised Indian independence and established 
diplomatic relations, her ties with India were only so so. This misunderstand¬ 
ing was, however, removed by and by when Russia became confident that 
India had neither accepted any Western help with strings nor she participated 
in any western military blocs. India had, on the reverse, advocated vehemently 
against all military pacts Th? non-alignment policy of India, thus, in the 
long run endeared her in the hearts of Russian people who gave an extra¬ 
ordinary ovation to Mr. Nehru when he visited Russia on her invitation in 
June, 1955. 

Russia and Middle East 

The relations of Turkey and Russia had already become strained in the 
last days of war and Stalin had shown his displeasure over the permission 
given by Turkey for passage of enemy warships. Russia had a long desire 
to have an effective hand in the Turkish Straits and accordingly in 1946 she 
pressed for a new regime in Turkish Straits. Her demand was that the strait 
should be allowed to be used for warships of Black sea-Powers only, though 
merchantsmen of all the countries may be allowed. In the defence of straits 
also, Russia wanted to take part. All these demands were too high to be 
accepted by Turkey and she refused to agree to these proposals. While Turkey 
found herself in such precarious position she accepted help from U. S. A. and 
Britain and this strained the Russian relations all the more. Turkey had, 
however, become strong enough under the Truman Doctrine to face any 
onslaught and hence Russia kept mum. 

In other parts of Middle East also there was acute poverty and econo¬ 
mic strain. There were also mutual bickerings in the small states of Middle 
East which continuously attracted Russia to convert Middle East into friendly 
zone and a similar ideology but the orthodoxy of Islam always came in her 
way in indoctrinising the area with the gospel of oommunism. On Iran how¬ 
ever her eyes had always been fixed and in this post-war era too her desire 
was to get as much oil concession as can be possible. Earlier in 1944 too 
Russia had demanded oil concessions. It is said that the revolt of Azerbaizan 
under the communist leaders was one sponsored and encouraged by Russia 
for this very purpose. Russia had also not withdrawn her forces from Iran 
and Azerbaizan according to the promise given to Iran in January 1942. At 
last in April 1946 the Security Council of United Nations emphatically reques¬ 
ted Russia to withdraw the forces. At the same time Iran also had agreed to 
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form a joint Soviet Iranian Oil Company 5 ’ and as a result of this facial change 
in relations towards the better the Soviet troops were withdrawn and Iranian 
Government took control over Azerbaizan smashing the temporary puppet 
regime of Communist leaders Iran, however, subsequently refused to fulfil 
the promise of joint oil company 58 This might become a cause of ill relations 
of the two countries but there came a change in the Government of Iran and 
Mossadeqh took over as Prime Minister m March 1951 Under him the 
national movement became strong and there came so much hatred for Britain 
that Mossadegh ordered the nationalisation of Anglo Iranian Oil Company 
This was a long desired thing for Russia as she wanted to wash away the 
British domination m this area She therefore forgot her own complaint 
against Iran and continued good relations with her This showdown of British 
imperialism here gave a golden opportunity to the communists to foment a 
stronger ill-will of Iran against Western Powers and an inclination towards 
Russia Her relations in this period thus remained correct with Iran 

The next pimple in the Middle East area was Israel Russia favoured 
the Arab nations and she declared that creation of Israel State m this area was 
the British diplomacy against Arab States to keep them in a constant state of 
semi-war USA was also accused by her for having an active hand in this 
scheme But Russia advocated this view only in the early period, that is, upto 
World War II The Arab States though much against the new state of Israel 
could not check the tide of history and Israel came out successful tn the strug¬ 
gle Russia now accepted the established fact and her rigid attitude against 
Israel changed into a normal one as she wanted to attract Israel which is an 
easy way to enter Middle East zone Diplomatic relations were, therefore, 
established But in 1953 Stalin took a very harsh step to purge off so many 
Jewish Doctors which had a very bad repurcussion in Israel where the Soviet 
Embassy was attacked This again strained thur relations openly and Soviet 
Union broke the diplomatic relations 

Soviet Policy in Japan and China 

In the post-war period the position of Russia m Far East improved 
greatly and she became the sole dominating power in the zone The Yalta 
Agreement of 1945 gave Russia all her desired concessions At the same time 
there came the Sino-Soviet Treaty of 1945 which procured double gain to 
Russia In 1950 again a friendly treaty was signed as a result of Mau Tse Tung's 
Rly and in Port Arthur and Dairen were again confirmed 59 Russia also tn 
her turn agreed that she will leave these areas upto the year 1952 But tn this 
post-war period the Russi an policy towards China may be divided into two 

57 See Palmer and Perkios. supra, p 667 

58 George E Kirke ' ‘A Short History of the Middie East from the Rise of Islam to 
Modern Times { 1943) p 262 

S‘3 See ' The US S'R Information Bulletin, X (Ftb 24,1950) p 108-10 
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periods. Upto 1949 she was, of course, bound by the friendly treaty of 1945 
but she did not carry out her obligations towards Chinese National Govern¬ 
ment as sincerely as it should have been. From Manchuria she had, however, 
withdrawn her forces. But after 1949 she gave a good deal of technical and 
moral help to China as Communist Government had, by then, come into the 
saddle. She also helped in operating the Chinese Civil Aviation by establish¬ 
ing joint Sino-Soviet Companies. The whole China proceeded towards 
reconstruction rapidly. The leaders of China visited Moscow frequently and 
the Chinese people also felt much indebted for the Russian help in each 
direction. The two governments thus gradually became good friends. An 
agreement was also entered into for giving technical help to China in her 
mineral exploitation in Sinkiang and the Changchun Railway was also agreed 
to be operated jointly and it remained so till 1952 when according to her 
promise Russia left her hand in Changchun Railway. 

Another great phiiiip for Russia was the total defeat of Japan. Now 
there was no power to challenge Russian hand in Far East. China' was since „ 
long a ‘ sick-man ’ by civil strife. The U. S. A. forces too had vacated the area 
and gone to their motherland. Britain’s power had already been on its 
decrease. In China the Communists were already on their way to rapid victory 
and had at last won. Thus the strong ‘Soviet Bear’ was the predominant master 
of all it surveyed. The subsequent struggle in Korea also proved that Soviet 
had become a tough power to be dealt with in that area. 

So far as Japan was concerned she had already knelt to her knees and 
created a power vacuum for Russia to play its masterly role. Russia had, how¬ 
ever, not participated in the occupation of Japan itself. The U. S. A. had 
her long arm to meddle in the affairs of Japan. Russia was only a representa¬ 
tive in Allied Council for Japan which was managing the rule in Japan. There 
were great differences between Russia and the U. S. A. over Japan. Russia 
wanted that a very heavy amount of reparations should be paid to her by 
Japan. She also wished to keep Japan under her thumb so that in near future 
she might not raise her head to shine in her past glory. U.S.A., on the other 
hand, was eager to see that Japan may be allowed a free role to thrive as a 
nation, of course, within reasonable limits, and prove a strong buffer state in 
the Pacific between the East and the West. She wanted to sign a peace treaty 
with Japan but the rigid difference between her and the Soviet Union always 
stood in the way. After a long wait, U. S. A. signed the Peace Treaty at 
Sanfrancisco in the presence of fortynine nations. These nations were still 
legally at war with Japan. Russian delegate also participated in this conference > 
but only to show her protest against this treaty. The treaty was however 
signed 60 . In 1952 on the basis of this treaty when U. S. A. wanted to see 
Japan admitted in the U. N. Russia objected to the proposal severely and at 


60. See Scbuman, supra, p. 378. 
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last vetoed it down in the UN 81 In other respects the relations with Japan 
remained normal and correct 

In Korea she is said to have helped the communist group to be a strong 
power to fight a successful war and when Chinese communists stepped into 
Korea to help the Korean communists it was the Soviet Union who prevented 
by veto the Security Council of the United Nations from taking any step to 
check them 

Russian Policy with Great Britain and USA 

The post-war years have been the years of cold war and constant 
differences with Britain and the U S A Though diplomatic relations between 
the three countries are correct and continuing, the internal feelings have been 
of differences o\er every international issue Factually speaking the world has 
been divided into two blocs—one under Russia and the other under Anglo- 
USA. domain On the question of unification of Germany the two powers do 
not agree In Eastern European States too Russia, much against the Western 
wishes, converted the democracies to her own pattern and started Molotov- 
Plan against the Marshall Plan In Turkey the Russian expectations and 
desires were dashed to ground by British and the American help to Turkey 
In Iran the national movement against Britain was much sympathised by 
Russia In Japan, the Soviet Union tried that Communist China must be 
represented in the peace treaty with Japan whereas for the U S A it was the 
bitterest pill 61 Russia also criticized the USA openly that she was making 
apan a bastion In Korea also she repeatedly asserted that USA was 
aggressor and to send U N troops in Korea was illegal and indirect help to 
the American designs There was a period when the Labour Government in 
Britain was of the opinion that they could co-operate with the Soviet Union 
and for a time it appeared as if British policy has been independent between 
Russia and the U S A The English people too at times criticised and felt 
that the policy of the United States of America was to some extent rigid 
towards Russia and the Communist China in not allowing her admission to the 
UN 63 Thus in those days Britain was hopeful to have good relations with 
Russia but the later “Cold War” period gradually smashed these hopes The 
one mam factor in Britain’s desire to accommodate Russian policies was that 

61 Soviet Union’s fifty first Veto cast by Malik in September, 1952 
62. See Palmer and Perkins supra, p 670 

63 Ses Palmer and Perkins, supra, p 742 “The British have repeatedly expressed alarm 
about America s Russian Policy. They favour an increase in East-West trade and a 
more conciliatory policy toward the Soviet Union as well as toward Communist China 
Britain and the United States have been at odds on many issues of China Policy * 

See also, Ibid, p 740 “Even in responsible circles in Britain the United States 
was for a time criticized about as much as the Soviet Union, and many Englishmen 
became apologists for Russia s behaviour and policies 
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Britain is a Trading Nation and she wanted, by friendly relations, the Eastern 
markets for her goods 61 . It was this desire that in 1950-1951 Britain openly 
announced its readiness to recognise China and in Korea too when Chinese 
Communists came face to face with British personnel in U. N. forces, Britain 
showed her great reluctance to face them with arms. Thus an intervening 
small period was such when Russian and British relations were internally 
much better but the Stalinist rigidity again drove her away. 

4. PERIOD FROM 1953 TO 1957 (POST STALIN ERA) 

It is this eventful period of Post Stalin era which has convinced poli¬ 
ticians to change their opinion regarding foreign policy of Russia. The iron- 
curtained land of 1952-53 suddenly changed to a theory of peaceful co-exis¬ 
tence and many a personalities was allowed to know more and more about 
the father-land of Bolsheviks. The constant alarming din of “Father-land in 
danger” changed into economic built-up of small industries and a happy 
voice of fraternity: “Rusi Chini BhaiBKai”, “Hindi Rusi Bhai Bhai" began to 
evince from the lips of ever-fighting soldier of the U.S.S.R. 05 

We have already mentioned that in March 1953 the death of Stalin 
was a turning point in the foreign policy and foreign relations of Russia. The 
new Premier, Mr. Malenkov declared the foreign policy in words of co¬ 
operation and co-existence. The unfortunate Jewish Doctors were released 
to end the rule of terror and tyranny. The day-to-day widening gulf between 
East and West was tried to be narrowed down and friendlier overtures were 
made to all the nations. The attention of Russian new Premier was pitched 
to consumer’s goods instead of heavy industry . 6C The Russian policy with 
different nations remained in short as follows :— 


Russia and the Eastern European States 


Just after the death of Stalin the cult of personality ended. "Yugo¬ 
slavia which was discarded as a land of traitor and dangerous Titoism was 
shown deep friendly relations and very deep words were uttered by Marshall 
Bulganin and Mr. Khruschev showing the repentence of their Government 
for the past differences. 67 


64. 


65. 

66 . 


67 . 


~SccIbid~p 740 " “British Governments, whether laborite or conservative, have conti¬ 
nued to promote a fairly extensive trade with Russia, and the other countries of the 
Soviet bloc.” 

See Ibid, p. 686-87. . . , , 

See "Premier Malenkov’s first address to the Supreme Soviet: Henceforward there 

will be “more meat, fish, butter, sugar, fabrics, clothing, foot-wear, utensils, iurmture 
and household goods”. . . .. 

See “Khruschev’s speech on his official visit to Yugoslavia m May 1955. We sincerely 
regret what happened and resolutely reject the things that occurred, one after another, 
during that period. 
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Towards Germany her attitude has been much friendly and she has 
tried to convert the Eastern Germany into a beautiful land re-orientated on 
the Russian economic lines to attract the people of West Germany also In 
Germany the two blocs—Russian and the Anglo-U S A are eager to attract 
that country wholly into their own group and this is the mam cause that 
Germany could not be re-unified till today Russia wants that Germany 
should be a buffer state but inclined towards East When USA established 
the NATO in Europe and West Germany was admitted to it, it was a cause 
of anxiety to Russia in the Middle and Eastern Europe The Soviet Union 
too resolved on the same lines and she, therefore, organised a joint command 
and an organisation of East European States The expansion of .NATO 
upto the very outskirts of Eastern States (by inclusion of West Germany) 
again alarmed the Russian Statesmen with the result that the USSR 
again leaned towards “Heavy Industry" The Premiership was also changed 
when all of a sudden Mr Malenkov was replaced by a ‘Marshall '—Marshall 
Bulganin The reason of change is said to be that Mr Malenkov was of 
the opinion that Cold War would end and his attention was therefore fully 
towards production of necessities of life whereas the trend of Western 
Powers in winter of 1954 warranted that a Marshall should head and heed 
the nation In this change world dreamed of a “come bach to Stalin ” policy 
though this dream was not correct as Marshall Bulganin’s premiership proved 
rather a healthy change towards peace efforts 

As regards Austria, the Soviet Union was hitherto keeping silence and 
Stalin wanted to keep Austrid under his thumb but the admission of West 
Germany m NATO put her on her guard Now it was not at all wise to 
keep Austria under Russian rule and Marshall Bulganin stressed that Austria 
should be granted her independence forthwith Austrian Chancellor was 
therefore invited to a talk in Moscow and finally on 15th May 1955 Austria 
became an independent neutral state It was much against the wishes of 
Western Powers but Austrian people liked it The danger to Western Powers 
was that it will be a start in the direction of claiming independence which 
Germany too may later follow and the German youths may perhaps ideologi¬ 
cally be driven towards the Eastern Camp®* To guard off this probable 
outcome the Western Powers offered the Eden Plan according to which Russia 
was to be guaranteed more safety than ever The buffer zone was to be de¬ 
militarized and Russia was to be requested to agree to the unification of 
Germany All this was based upon the hope that the unified Germany will 
have the fresh election and then a democracy of the Western type 69 . But 
Russia did not agree to it as the NATO with a strong Germany in it was 
decidedly a future danger to her Russia instead of making concessions to 
the Western Powers, wanted to extend a co-operative hand to Germany itself 

68 Cf “India Quarterly Vol XI No 4 (December 1955), p 318 

69 Ibid 
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to win it over for good and she therefore invited Dr. Adenauer to visit 
Moscow. There was a ground for these hopes as the German military 
officers too, fed up of hurling bombs of two Big Wars, were of the opinion 
that Germany should never embark upon war with Russia. Even now the 
ghostly idea of Hitler’s attacking Russia pains the sober minds of many 
Germans who rightly felt that had this wrong and hasty step not been taken 
by Hitler, the map of Germany and the world would have been different 
today. This idea draws the German people towards a rapprochement bet¬ 
ween Germany and Russia. In her invitation to Dr. Adenauer the Soviet 
Premier too said “whenever in the past our peoples were in agreement, they 


fared well; when they went to war with each other, they suffered far more 
than all the countries which were drawn together by war” 70 . Unfortunately 
the Russian offer was not valued and although the Russian ideas did not 
meet with success yet it cannot be denied that Russia tried its hand of co¬ 
operation with Germany. In Hungary the Russian relations were quite 
correct and peaceful but in the winter of 1956 some trouble suddenly sprang up. 
The Soviet Union said that it was fomented by Western Powers. There was 
an upheaval in Hungary against the government of Mr. Radar. The Western 
Powers pleaded that it was a spontaneous rising of tfte Hungarian people 
who wanted to free themselves from the type of government prevailing there. 
Mr. Kadar, the Hungarian Premier, however, declared that it was a designedly 
created trouble by British and the U. S. A. agents. He therefore requested 
Russia to send military help and Russia did so. The world at large however 
felt it very much as the sending of Soviet troops in Hungary was against 
international canons. There was much bloodshed in Hungary. Mr. Nehru— 
though friendly to the Soviet Union—also said that Russian troops must be 
withdrawn immediately and should not be kept there to suppress the 
Hungarian people. Russia however justified her move on the plea that her 
troops were sent there on the request of Hungary itself. She however assure' 
that her troops shall be called back immediately when normalcy returns to 
Hungary. The leader of the so-called revolt fled away from Hungary. T e 
actual cause of Hungary revolt thus remained in dark. Mr. Chou-En-lai, 
the Premier of China, also visited Russia and investigated the Hungarian 
affairs on the spot. India also instructed her Ambassador to 
KPS Menon—to go to Budapest and find out the facts personally. M . 
Chou after investigation declared that the trouble in Hungary was not a 

people .tore but a troubfc deliberate,* eponrored by 

Western Powers. 


Russia and the Middle East 

In Middle East also the Soviet Government tried to increase her friendly 
influence. While for the past it is said by some of her critics that she has 


70. Ibid, p. 319. 
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always toed to foment trouble amongst the Arab States themselves and 
then to create a place for herself to play her own game, for the present it may 
be safely said that no trouble was engineered by Russia Of course she has 
been trying that no other power may start fishing out of the troubled waters 
of the Middle East and she herself has made efforts to win the hearts of rising 
nationalism m the zone She improved her relations with Turkey by settfing 
the long-standing termoml differences With Israel too diplomatic relations 
were again established With Egypt her sympathy was on its increase The 
famous Suez trouble of 1956 threw Egypt in great trouble and the rainy clouds 
of 1956 brought with them the dark clouds of a world war When Egypt 
nationalised the Suez Canal it was a heavy shock to Britain and France and 
when they failed to prevail over Col Nasser, the Egyptian Premier, they one 
fine morning attacked Egypt all of a sudden The world was taken aback to 
see this unexpected flame which might create a world catastrophe The forces 
of Egypt with a number of her Aerodromes and planes were smashed Egypt 
suffered fosses after fosses but her people were determined to fight to the fast 
but not to loose her sovereignty It appeared as if in a week or so the British 
forces will spread over whole Egypt It was at this crucial and anxious 
moment of history that Russia helped to avert the big flame %/hen Marshal 
Bulganin warned the British power that a weaker power has been attacked by 
her but she should also imagine what will happen to Britain itself if a bigger 
power attacks it through rockets and H Bombs Russia also promised active 
help to Egypt and a great number of Russian volunteers agreed to work on 
the Suez Canal Thus Britain had to cease the fight Then Israel suddenly 
attacked Ghaza strip of Egypt and in the U N Russia gave moral support to 
her cause against Israel * 

With Afghanistan also Russian relations became more thick and 
Marshal Bulganin and Mr Khruschev visited that country in the fall of the 
year 1955 when they were given enthusiastic reception and friendly announce¬ 
ments were made* 1 In whole of Middle East there has been created a power 
vacuum which the U S A and Russia both m their turn are trying to fill in 
The USA declared the Eisenhower doctrine of military and economic help 
to Middle East but this help being with strings was refused by the Arab 
States Russia also, as a counter plan, declared that any country in the Middle 
East may take her active help Thus at the present moment the Arab States 
are on very friendly terms with Russia and appear to be rather inclined 

towards her” 


71 See ‘Palmer and Perfctns’, supra, p 687 

72 Cf Palmer and Perkins, supra p 489 “The Red Star on the other band', has been 
steadily rising over the Asian continent. In a sense Russia has won, by design and by 
accident, the position formerly held by Britain m Asian affairs and to which Japan 
aspired Soviet influence m Asia has never been greater than it is today ” 
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Russia and India 

The relations between Russia and India have grown friendly... The 
good start was given in October 1953 when Mr. Nehru was invited to Russia 
and given an overwhelming ovation by the Russian people. It is said that he 
was the first foreigner in the history of U. S. S. R. who was given such a 
thunderous welcome. There the two Premiers issued a joint declaration 
reiterating their adherence to peaceful co-existence and non-intervention in the 
internal affairs of each other 73 . India too was not lacking in her response. She 
invited Marshal Bulganin and Mr. Khruschev who visited this country and 
an ocean of Indian people surged out from villages to cities to welcome their 
distinguished guests. In this visit when Marshal Bulganin, and Mr. Khruschev 
went to Kashmir, they made their momentous declaration saying that 
Kashmir is an undisputed part of India. They said to the Indian people that 
they are just on the other side of the hills. “You just make a call from the 
summit of the hill and we will come”. Later on many a Russian technicians 
too came to India to help in her mineral research. Later when Pakistan took 
up the Kashmir propaganda against India, the Soviet Union gave her moral 
support to India in the U. N. and when the Western Powers wanted to pass a 
resolution to send a U. N. force to Kashmir and have a plebiscite under its 
supervision, it was Russia which helped India by vetoing down the resolution. 
This'timely support practically won the hearts of the Indian people. In those 
very crucial days Marshal Zhukov, the Commander-iri-Chief and Defence 
Minister of Russia too visited this country and went to each big military 
centre. His visit established a tie of fraternal feeling between the Russian and 
Indian soldier. He also declared that Kashmir is a constitutional part of 
India and thus condemned Western Powers for their manipulations. 

Russia and Far East 

In Far East also Russian relations with nearly all the countries remain¬ 
ed good. But the increase in communist ideology in this zone was a constant 
fear to the U. S. A. and she believed that Russia was clandestinely spreading 
her dominating Land in this area. As - already said, in Korea peace was 
established by the support of Russia in 1953. Had she not agreed to the Indian 
proposal of.repatriation Korea - would have continued to be a flame likely to 
spread at any moment in the global fire. Then came a crisis in Indo-China 
and the U. S. A. in her extreme fear of spreading communism wanted Britain 
to fling an ultimatum to China. She also established S.-E.-A.T.O. in this area 
in the teeth of opposition and protest by leading nations of Asia, namely, 
India, Burma and Indonesia. But Russia still played a friendly role in the 
Geneva Conference 74 where by good efforts of U. K.v,, China and France the 

73. See “India Quarterly”, supra, p. 317. . -. 

74. Ci: See “India Quarterly”, supra, p. 320 : "Bouquets not brick bats, was the motto at 

Geneva.the broad impression left by the Conference was one of great friendliness 
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crisis of Indo-Chma was resolved to a settlement. 

With Japan the Russian relations continued to be cool and normal 
With China her relations were growing thick da> by day She has been cons¬ 
tantly striving that China should be admitted to the U N and should get her 
right place m the cotnmtty of nations The Cnmese Premier Chou-En-be visit¬ 
ed Russia and Hungary on her invitation and declared that Russian troops in 
Hungary were rightly sent as the trouble was the West supported one. After 
I960 the relations of course became strained which will be discussed at 
proper place But this difference with Commumst China is rather welcome 
to all of us—the freedom-loving nations—and goes to her credit as she greatly 
differs from China only on account of the reason that China believes in inevi¬ 
tability of war and clash with non-communist nations 

Russia with Britain and USA 

The Russian relations with Britain and U S A in the beginning of this 
period were not good Just after the death of Stalin, the early start of this 
period, there was hop: of bettering th: relations bat the events in Far East, 
Middle East and the Military Pacts frustrated the hopes of Russian leaders to 
come nearer. The Anglo French attack upon Egypt was a danger to Russia 
also and she warned Britain of the possible developments The Kashmir bubble 
was also an alarm to Russia as she suspected that the British and U S A. 
wanted to make their air bases in the vicinity of Russian land A trend of 
cold war was thus visible between the two blocs 

However, gradually the atmosphere changed and the new leaders gave 
a “new look” to the Soviet policy at home and abroad They did their best to 
prove that the two systems and the so-called two blocs can co-exist 
peacefully' 15 

After a truce in Korea and Indo China she, in May 1955, also agreed 
to consider America’s “atoms-for-peace” proposals and gave her own sugges¬ 
tions of disarmament also 7 * To crown all she agreed even to consider the 
adherence to North Atlantic Treaty which was hitherto labelled by them as 
an association of “warmongers” 71 “Reversing her traditional policy, the 
Soviet Union contributed to the United Nations Technical Programme and 
insisted that her technicians and resources should be drawn upon” 79 

75 Cr “Palmer and Perkins”, supra, p 6S5-86 "The new leaders went ont of their way 
to introduce a more flexible and relaxed note into their behaviour and policies In 
both domestic and foreign affairs so many concessions and changes were made that 
they gave a new look to Soviet Policy Perhaps greatest of all has been a willing¬ 
ness to admit mistakes of policy ” 

** Hundreds foreign nationals were released from arbitrary imprisonment ” 

76 Ibid, p 687 

77 Ibid 

78 Ibid 



The Law Review 


81 


In the Twentieth Congress of the Communist Party of the Soviet 
Union,Khruschev and others formulated a policy of co-operation with other 
countries, communist and non-communist. They declared that war is not 
inevitable and peaceful co-existence would be the fundamental principle of 
Soviet foreign policy 79 . 

In the dawn of the year 1956 the Russian leaders went so far in their 
goodwill and co-operation that the Soviet Government issued a stamp in 
honour of Benjamin Franklin, “Great American Public Figure and 

Scientist” 80 . 

Thus the last end of the period was a period of great change towards 
the better. 


5. PERIOD FROM 1957 TO THE FALL OF KHRUSCHEV 

As already discussed the foreign policy was given quite a new turn and 
shapg by Marshal Bulganin and N. S. Khruschev. The reshaping started just 
when Marshal Bulganin headed the Government but in that too the magic- 
hand of Khruschev as Head of the Communist Party was working. He is a 
celebrated .Statesman of the world whose frankness sometimes disentangle and 
untie the rigid and serious knots in international relations. He has emphati¬ 
cally dwelt upon the problems of peaceful co-existence, ending of the protract¬ 
ed cold war and the complete disarmament of all the nations of the world . 

He has tried to solve the knotty problems across the table advocating fully 
and frankly that the next world war is fraught with unprecedented dangers 
and devastations and that “Our time can and must become the time of peace 
and progress**”. He visited the United States of America m September 1959 
for this very purpose and eased the international tension to a very great 
extent He has been trying to maintain good relations with the neighbouring 
countries in the Middle East and Far East and has also shown his great 
eaaerness to solve the question of Germany nad Middle Europe We shall 
refer here to some of his speeches and views which will indicate the trend of 
present foreign policy of Russia. Since the time of his becoming the Premier 
Tf USSR he has firmly as well as coolly got along with the neighbour count-, 
ries with whom Russia differs on many important issues. So far as problem 

of co-existence is concerned he has expressed time and again that both the 

systems capitalism as well as communism, can run in various countries 
whhSit doing any harm to each other. In one of his articles on peaceful co- « 
“"haHrovedthatas ear,, as in 1920 V L Lenin, replying to 
“TOT C f : Merle Fainsod, “Russia’s 2^Party Congress”, Pore.gn Pokey Bullet,n, X 
(May 1, 1956), p. 127. 

80. Cf : Palmer and Perkins, supra p. 687. XssembIy on September 18, 1959. 

81. Cf: Khrushchev’s speech in theU. N ' ^ ne f r M ites on September 28, 1959”. 

82. See “Khrushchev’s speech at the meet.ng of Muscovites on t»ep 
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question of a “New York Evening Journal ’’ correspondent as to what bases 
there could be for peace between Soviet Russia and America, said “Let the 
American capitalists not touch us We won't touch them 83 " He further 
says, “Our desire for peace and peaceful co-existence is not conditioned by 
any time-serving or tactical considerations It springs from the very nature of 
Socialist society in which there are no classes or social groups interested in 
profiting by war or seizing and enslaving other peoples’ territories The Soviet 
Union and the other Socialist countries, thank to their socialist system, have 
an unlimited home market and therefore they have no need to persue an ex¬ 
pansionist policy of conquest and the subordination of other countries to their 
influence It is the people who determine the destinies of the Socialist 
States and people of labour cannot want war For to them war spells 
grief and tears, death, devastation and misery Ordinary people have no need 
for war 81 ” The 20th Congress of the Communist Party of U S S R also 
made it perfectly clear that the allegations that the Soviet Union intends to 
overthrow capitalism in other countries by means of exporting revolution is 
absolutely unfounded Khruschev emphatically said, “It goes without saying 
that among us communists there are no adherents of capitalism But this does 
not mean that we have interfered or plan to interfere m the internal affairs of 
countries where capitalism still exists Roroain Rolland was right when he 
said that “Freedom is not brought in from abroad m baggage trams like 
Bourleons It is ridiculous to think that revolutions are made to order 85 " 
Expressing his views that ideological differences may continue in different 
countries without spoiling relations of each other, he said, “The mam thing is 
to keep to the positions of ideological struggle, without resorting to arms in 
order to prove that one is right 88 ” Mr Khruschev in his article dated 6th 
September, 1959 said that nations should support their declarations of peace 
by active measures So far as Soviet Union is concerned he said that the 
Supreme Soviet of U S S R adopted as back as March 12, 1951 the law on 
the “Defence of Pence’' according to which the propaganda of war is a 
henious crime and punishable severely He also said tint the Soviet Union 
has liquidated its bases on the territories of other States 87 The Souet 
Government has also laid emphasis on meeting of the Heads of Governments 
to resolve the burning international problems and as such had proposed a 
conference of Heads of States A foreign ministers’ conferene was also con¬ 
vened at Geneva where proposals put up by Russia were considered with 
interest Thoush the conference could not reach some concrete agreement 
but as Khruschev said “It did accomplish a great deal of useful work ” He 
said “T hp p o sitions of the sides v .ere positively brought closer together and 

83 See Khrushchev s Article published in "Pratda dated September 6, 1956 * 

84 lad 

85 See "Khrushchev s speech m the20th CPS Congress ” 

86 Cf "Prarda dated September 6,1959 , 

87 Ibid 
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the possibility of an agreement on some questions has become apparent. At 
the same time we still have substantial differences on a number of questions- 
I am deeply convinced that they are not fundamental differences on which 
agreement is impossible 88 .” He also expressed that according to J. Bernan, 
a well-known British Scientist, the average annual expenditure for military 
purposes throughout the world betweet 1950 and end of 1957 comes to 90,000 
million dollars. Khruschev then regretted saying “How many plants and 
factories, apartment houses and schools, hospitals and libraries could have 
been built everywhere with the funds now spent on preparation of another 
war.” Then another important factor to develop more friendly contacts is an 
absolutely unrestricted international trade as per Mr. Khrushchev’s views and 
as such the Soviet Government addressed the Government of U. S. A. in June 
1958 on the proposals to develop economic and trade contacts between the 
two countries. Finally he said, “The Soviet people have stated and declare 
again that they do not want war. If the Soviet Union and the countries 
friendly, to it,are not attacked, we shall never use any weapons either against 

the U-. S. A. or against any other countries .I repeat, there is only one 

way to'peace, one way out of the existing tension “peaceful co-existence” 89 . 
Scanning the relations of the U. S. S. R. with other countries and the foreign 
policy of his country Mr. N. S. Khrushchev spoke on 31st October 1959, “We 
can only say that we have all grounds to be satisfied with the relations which 
have arisen between us and the majority of countries, in particularly those 
with which the Soviet Union’s friendly relations are expanding and growing 
stronger. But also with those countries with which we have not yet reached 
the necessary understanding we would like to improve relations, to bring 

about full understanding which would grow into friendship.We must 

friendly pursue our Leninist peace policy and we shall pursue it with unswerv¬ 
ing consistency” 90 . 


The last and final measure proposed by Mr. Khrushchev to end the 
threat of war is complete disarmament. In his speech in the U. N. General 
Assembly 91 he put up the declarations of the Soviet Government on general 
disarmament and general control in detail. He expressed that Russia is fully 
agreeable to the complete disarmament of all the states in the world. If how¬ 
ever Western states do not agree to general and complete disarmament “then 
we think it possible and necessary”, he remarked, “to agree atleast on partial 
undertakings for disarmaments 92 ”. Russia herself too reduced her forces to a 


88 . See Khrushchev’s article written for American Magazine ‘‘Foreign Affairs" as publish¬ 
ed in Pravda dated 6th September, 1959”. 

90. “N. S. Khrushchev’s report to third session ofU.S.S.R. “Supreme Soviet on October 31, *- 
1959”. 

91. jV. S. Khrushchev*s speech in U. N. on SeDtember 18,1959 . 

92. See Khrushchev’s report to III Session (dated 31.10.1959) of U.S.S.R. Supreme Sonet. 
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great extent as we gather from Mr Khrushchev’s speech in the U N General 
Assembly when he said “You will recall that m the past few years the Soviet 
armed forces have been reduced unilaterally by a total of over two million 
men* 3 ” Mr Khrushchev's visit to U S A was in itself a '*&ig sign and 
signal ” of his eagerness to ease the tension and the cold war and it was realised 
even by common men id America that it really did ease the tension The 
\isit was one of historic importance as the Indian Weekly "Link" once wrote, 
“It would go down m history as the one event which saved the world from 
committing suicide* 1 ” Mr Abbas writes, “Ramesh Sanghavi the Foreign 
Editor of the Bombay Weekly Blitz told me of the tremendous impact that 
the Soviet Premier's visit had on the minds of American people The very 
fact of his arrival brought about a distinct thawing in the psychology of the 
cold war 93 ” On that occasion even the anti Soviet "V S News and World 
Report" told its readers that international tension had never been so low 
since 1939, as on the day Khrushchev landed on American soil 88 His visit 
was really a magic which won over the ordinary Americans He was subjected 
to so many pinching questions and undignified needbngs but he faced them 
smilingly and the result was that tens of hundreds of letters and telegrams 
were sent to him by people in America wishing him well in his quest for 
peace 

Advising his deputies he spoke on 31st October, 1959 “Comrades depu¬ 
ties, it is now clear that the problems confronting the world can be solved 
only if action is taken from positions of reasons and not from positions of 
strength These problems should be settled by the only reasonable method, 
the method of negotiation I should like to lay special emphasis on the great 
importance of agreement reached with President Eisenhower or the USA 
that all pending international problems should be settled not through the use 
of force, but by peaceful means, by means of negotiations 97 ”. 

On January 6, 1960 when Khwaja Ahmed Abbas took an interview 
with Mr Khrushchev and asked the Kremlin leader regarding the prospects 
for the preservation of peace and the prevention of a new war, he said “our 
foreign policy will continue to demonstrate, even more forcefully and convinc¬ 
ingly, the peaceful aspirations of socialism Socialism has no other aims 98 

On 14th January 1960, when Mr Khrushchev addressed the Session 
of the Supreme Soviet he said, ‘'ft is a matter of common knowledge that at 
its 20th and 2 1st Congresses o ur Party armed at the conclusion that in the 

93 See "V N General Assembly Speech ofl8S 1959 

94 Cf Abbas “Face to Face with Khrushchev p 134 

95 Ibid, p 135 

96 Ibid 

97 “Khrushchev s speech in III Session of U S S R Supreme Soviet on 31 101959” 

93 Abbas, "Face to Face Kith Khrushchev , p 161 
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present situation there is no fatal inevitability of war and that it is possible 
and imperative to rule out war completely from the life of human society. 
General and complete disarmament is the avenue leading to the deliverance 
of mankind from the calamities of war...” 99 I n the same report he gave the 
practical phase of his desire and declaration for peace when he said, “The 
Council of Ministers of U. S. S. R. is submitting for your consideration and 
approval proposal to reduce our Armed Forces by another 1,20,000 men.” 100 

Thus Khrushchev has unleashed a process of rethinking amidst the 
Russians who are brought home to believe and believe firmly that the two 
systems—Capitalism and Socialism—can definitely co-exist peacefully and the 
so far ideology of “inevitable class conflict” is dimming out and giving place 
to a revaluation that peaceful competition will resolve the tie between the 
two opposing systems, as he believes that Socialism will decidedly demonst¬ 
rate in this competition the greater efficiency, productivity and ethical supe¬ 
riority of Socialism. 101 

He does not believe in inevitable conflict with capitalistic countries and 
that is why a “conflict” sprang up in policy matters with Peking since the 
late autumn of the year 1959. This conflict became all the more visible and 
evident at the beginning of the year 1960, by the increasing activities of the 
U. S. S. R. in under-developed countries and the World Communist Confe¬ 
rence in November, 1960 gave a decisive version that Russia vehemently 
differs from China on its major policy of “peaceful co-existence”. The 
bold step of Khruschev will be appreciated when we note that even at the 
cost of further cleavage in relation with Peking Khruschev in his speech in 
Peking on '30th September, 1959 advised his Chinese friends that the future 
success of the Communist World should be assured through peaceful compe¬ 
tition, and it was important “to do every thing on our side too, in order 
to do away with war as the solution of disputed questions. The Communist 
system “cannot be imposed on a nation by force.” 102 

The readers may feel perhaps reluctant to believe that even on the 
occasion of unfortunate U-2 incident which occurred on 1st May, 1960, 
Khruschev in his speech on 5th May to the Supreme Soviet tried to keep 
President Eisenhower out of the picture, 103 as the ensuing Paris Summit 
Conference in May, 1960 would have been thereby definitely frustrated and 
it was only under the pressure of the changed circumstances that he sub¬ 
sequently divulged the details of the incident which, as envisaged, made the 
Paris Summit Conference totally abortive. 

99. Khrushchev’s report to Supreme Soviet on 14.1.1960. 

100. Ibid. 

101. See Abbas, supra, p. 217. 

102. “The Kremlin since Stalin ”, p. 357. 

103. Ibid, p. 363. 
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It will again go to the credit of Mr Khruschev that m the Conference 
of International Commission held in Moscow in November, 1960, in which 
delegates of Eighty seven Communist parties from all over the world had 
participated, although there was vehement attack by China upon the Russian 
foreign policy, yet Mr Khruschev gave a merciless exposition of the dangers 
of atomic war and justified the need for disarmament and the policy of 
“Coexistence” which greatly impressed the delegates 101 

Russia’s relations with various countries during this period 

As we have already discussed, the U-2 incident spoiled the whole 
environment Mr Khruschev was between the Devil and the Deep Sea 
On one hand he desired to gloss over the incident with some equanimity and 
thus wanted the people to treat it as an isolated incident and to forgive and 
forget it while on the other hand some of his party fellows were deadly 
agatnst his leniency towards the USA The * Paris Summit” also proved 
ill fated Khruschev therefore waited for some opportune moment to 
restart his efforts to cool down the tension He therefore decided to “wait 
for Kennedy” rather than provoke any major international crisis anywhere 
His eagerness to meet Kennedy was very great and as such although Mr 
Kennedy was obviously reluctant to have a meeting, he was made agreeable 
to meet the Soviet leader 105 The two K’s met for two days in Vienna in 
June, 1961 and issued a brief communique pointing to some real agree¬ 
ment regarding an “effective ceasefire” in I«aos All these factors show that 
although there is an atmosphere of fear and doubts yet Russians ha\e in 
these years shown thur keen desire to end the war once for all The 22nd 
Congress of the Communist Party of the Soviet Union held in October, 1961 
adopted a most ambitious programme—“the 20 years' economic plan” and 
the government and party leaders have spoken at various occasions that 
the fulfilment of this plan can be possible only if peace continues in the norId m 
For this reason too they aspire for peace In bis reply dated 12tb April, 1962 
to the British Prime Minister Mr Harold Macmillan, Mr Khrushchev again 
proposed to create an atmosphere of trust by “a correct estimate of the 
situation and to choose the right way to the solution of questions before 
us 


When Mr Khruschev addressed the World Congress for General 
Disarmament and Peace held in Moscow in July, 1962 and in his lengthy 
message he dwelt upon assuring the delegates from 120 nations of the world 
that Russia feels her responsibility towards creating peace for all the nations 


1(M Ibid, p 375-76 

The Khrushchev Phase", p 272 


"First Sp,«h by L. 1 tfvsJP’ uk.lcn mdta, 

1961 


107 Khrushchev'! reply message dated 12th April, 1962 to H Macmillan 
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of the world and he said “we declare before the whole world that for the 
triumph of Communist ideology, the policy to commence World War is quite 
foreign to us.” 10s 

Mr. Khruhschev has also pointed out repeatedly that there are some 
people in the U. S. A. and other countries who spread the germs of Cold 
War. They must move now in right direction. So far as Russia is concerned, 
he said “For our part we shall do all we can to prevent the pointer of the 
barometer from indicating storm or even changeable and to see that it is 
set at Fair. 109 Mr. Khrushchev has also said that remnants of World War II 
must be ended and washed away to gain real atmosphere of peace. In 
his speech to the people of U S. A. he appealed “l wish that you please 
correctly understand me; if we desire peace then it is essential that we should 
put a final end to the aftermath of World War II. 110 

After going through these important, datas of Khrushchev’s foreign 
policy we shall be convinced that he has been trying sincerely to avoid War. 
The Russian proverb also says “Even poor peace is better than a good 
War.” 111 

He has kept the Soviet relations almost with all the countries quite 
correct. In case of Turkey, despite her share in the NATO and CENTO and 
despite her soil being bases of foreign troops and operations he tried to advise 
Turkey to remain friendly to Russia. 

As for her relations with India, Pandit Jawahar Lai Nehru last year 
in his Europe tour in September-October, 1962 issued a statement in Paris 
that Russia is a peace-loving country; it is China and not Russia which is an 
expansionist country. Mr. Khrushchev has increased unprecedented friendly 
relations and contacted with India during these years and has expressed not 
only his great regret over Sino-Indian border clashes but has openly and 
repeatedly decried China for these troubles. Among other things, it was his 
this friendly relation with India and his concern for a justiceful cause 
which has contributed to the exacerbation relations between 
Moscow and Peking The Soviets took the Chinese invasion on India as a 
severe blow to the Russian policy of peaceful co-existence in general and to 
her friendly relations with India in particular. 112 Despite severe protests 

108. Khrushchev’s speech to the .World Congress for General Disarmament and Peace in 
Moscow ” in July, 1962. 

109. Khrushchev’s speech to Muscovites on September 28, 1959. 

110. “Khrushchev’s speech on television in U.S.A.” on September 27, 1959. 

111. Abbas, “Face to Face with Khrushchev’’ p. 159. 

112. See Melvin Croan’s article ‘‘The Dialectics of Polycentrism” in “Survey’’, a Journal of 
Soviet and East European Studies’’, (July 1963), p. 136 : “And the Chinese invasion of 
India, for the Soviets, amounted to a deliberate attempt to undermine the entire 
Khrushchev policy towards the “tiers—monde’’ in general, and in particular threatened 
to drive one of the leaders of the neutralists camp, the Nehru Government, into the 

arms of the West”. 
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from China the Soviet Government kept her delicate promise of the MIG deal 
with India and supplied the MIG aeroplanes in 1962-63 at a time when 
India badly needed them 

With Yugoslavia too the policy of rapprochement continued which 
badly annoyed China and Albania whose relations with the USSR 
strained abnormally Her policy of peace with Western and other non- 
Communist countries has been, thus, so unswerving that she adhered to it 
even at the cost of causing big cleavages in the Communist Camp With 
USA too he has increased all possible contacts and not only that he visited 
U S A in 1959, rather he had cordially invited President Eisenhower and 
his whole family too to visit the USSR In the fall of 1962 the develop¬ 
ments in Cuba once threatened to dismantle the whole edifice of peaceful 
relations with the United States of America The Castro Government in 
Cuba is a Communist one Castro was making a revolution in Cuba in 
which Russia was ideologically greatly interested but it was an intolerable and 
big eye sore for the U S A Atlast m October, 1962 a crucial moment 
came when President Kennedy declared blockading of the Cuban ports against 
the Russian shipment of arras to Cuba The whole world shockingly felt as 
if the World War'was just to break out as it was a prestige issue for the two 
giant nations of the world Thanks to Khrushchev’s sobriety and statesman¬ 
ship that he declared an Immediate withdrawal from the policy of supplying 
arms to Cuba and the humanity was thus allowed a peaceful breath and 
saved from disaster China vehemently accused Russia over this withdrawal 
and tried to excite her by calling her timid etc but she adhered to the policy 
of peaceful co-existence 114 and did not allow her relations with the U S A 
to worsen These relations were again normal as will be evident from the 
fact that in 1963 Britain, Rassii and the USA signed a partial nuclear 
test-ban treaty in Moscow 

This Nuclear Test-ban Treaty which was signed m Moscow on the 5th 
August, 1963 in the historic Cathtnms Hall of the Kremlin is another big 
proof of Soviet Policy of Co-operation with the West On this occasion 
Khrushchev said that the next step should be the signing of a non aggression 
Pact between the NATO and Warsaw-Pact countries He said that it was 
"a major success for all people of goodwill” He further said that the most 
important thing now was “not to rest content with the achieved, not to stop 
the struggle against the threat of another war” He further declared that the 
Soviet people believed that social and class questions should not be settled 
by war between states but by people of each country Mr U Thant, 
Secretary General, UNO. praised the Three^Power Treaty as ‘‘an important 

113 Cf Melvin Ooan, supra, p 136 ‘Thus the Cuba crisis, in the Chinese view, demons¬ 
trated that the Soviets wantonly misconstrued the nature of imperialism, that they 
were ‘scared stiff' and 'timid as mice’ in dealing with it, that, worse >et, they were 
willing to commit a Munich as far as the Castro revolution was concerned’ 
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and significant breakthrough” in the negotiations of East-West issues. In this 
way it is evident that Mr. Khrushchev gave quite a new turn to the Russian 
foreign policy. Expressing his opinion on an oft-repeated question, namely : 
“Is peaceful co-existence possible or impossible with the Red Masters of the 
Kremlin”, an authority like Prof. Schuman has long ago said, and I think 
rightly, that the answer appears to be clear as Co-existence has been quite 
possible till now as is evident from the events. 114 
Concluding Remarks 

From all these developments of these recent years the world feels that 
Russia has shifted her foreign policy from Stalinism to a dynamic adjustment 
with other nations. Her sacrifices in the World War II were great and un¬ 
precedented in the history which not only procured a victory for Russia but 
saved the whole Europe from Fascism and brought a victory for United Nations . 115 
It is worth noticing that it was the Soviet army which alone bore the burden 
of the ruthless war from 1941 to 1944. 116 It is also noteable that Russia had 
to suffer the Nazi attack for the sake of Hitler’s ultimate desire to conquer 
Britain. 117 The one man’s dictatorship is no more a guiding power at home 
as well as in its foreign relations. People are now far advanced, far thought¬ 
ful, far more literate, and there appeared a tendency towards greater freedom 
of thought, art and literature. Stalinism—the cult of the individual—was now 
an unadjustable and outmoded thesis which was replaced by wise leaders by 
giving a collective shape to their rules. In Stalin’s time the whole nation 
was engaged in rebuilding the peasant country into a country of Chimneys and 
Dockyards, an industrial nation. His whole zeal was begotten by a constant 
cry of “Fatherland in danger” which put each man and woman of Russia on 
their guard to revitalise the industry of the nation to face the repeated foreign 

"114. See, Schuman, “ International Politics'”, 5th ed. (1953), p. 416 : “The answer to the 
second question can perhaps be found in the fact that the Soviet regime by 1954 had 
co-existed with the Western Powers for 37 years of which only 9 (1918-21 and 1939-45) 
were years of war and 28 were years of, more or less, peace. The years of war, more¬ 
over (save for the localized Winter War with Finland of1939-40, precepitated by Soviet 
aggression and Finish resistance ), were not the consequence of Communist military 
attacks upon the Western Powers but of anti-Communist military attacks upon the 
U. S. S. R.” (Emphasis mine). 

115. See Schuman, International Politics, (5th ed.) p. 425 : “The blow of the hitherto 
invincible Wehrmacht and its allies was the most formidable and lethal onslaught ever 
hurled against any nation state in modern times. That the Soviet armies and people 
stood up against it was a demonstration that the Soviet policy and economy were cap¬ 
able of bearing burdens heavier than those ever faced by any other modem commu¬ 
nity. The cost in death and ruin was appalling. By paying it, the Soviet peoples 
purchased national survival and ultimately victory for their cause and for all the 
United Nations”. (Emphasis mine) 

116. See, ibid, “Soviet armies bore almost the entire brunt of the struggle against the Reich 
and, until 1944, fought almost entirely with Soviet arms and transport. 

117. See, ibid, p. 424-25 : “The Nazi decision to attack Russia, as we have seen, was reached 
in August not in consequence of these or later Soviet acts but because of the Fuhrer’s 
mad conviction that he could and must annihilate the U.S.S.R. before he could hope 
to conquer Britain”. 
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onslaughts—military as well as economic But now the nation’s thoughts took 
a turn The rebuilding was complete and now the incessantly toiling mah of 
Russia needed a respite and pause, more worldly life, a free breathing in the 
fnendly atmosphere of the rest of the world and as such the new leaders of 
Russia, well altie to this trend and tide of thoughts, gave a befitting response 
to the wishes of the people They became more humanitarian, more realistic 
and more mild in their relations with the world The new leaders are them¬ 
selves also greatly changed in their outlook They are of a broader vision, 
of a more serene thought and not the red hot revolutionaries of 1917 who 
were permeated with a sense of retaliation and radical change against the 
grinding injustices of the Czarist era It will also be admitted even by the 
worst critics of U S S R that ever since 1953 her contribution in maintain¬ 
ing the world peace has been appreciable and she took part and keen interest 
in world peace movement, appeals to peace, and in peace conferences , 

How the- present trend between her and the Western bloc will drift 
along in the years to come is however left to the future pages of History 
Khruschev has fallen But let us hope his policies of peace and co-existence 
have not fallen , 



GENERAL STRIKE IN INDIAN LABOUR LAW : A STUDY IN 
' RECENT TRENDS 

By S. N. Dhyani, ll. m.. Lecturer, 
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I 

INTRODUCTION 

rr f 

A' 1 ‘General Strike’ is generally an outward symptom of economic and 
social disparities, which steadily develop and suddenly erupt into a violent 
direct action against existing order of things. ‘General Strike’, however, if 
prolonged tends to become political rebellion against the Government. 
Consequently the subject-matter of ‘General Strike’ cannot be treated merely 
as an ordinary industrial strike having no political objective. Its threat to 
contemporary way of life, its gospel for change in the status quo and its 
utopia to establish a new system of society based on social justice and full 
economic security create a series of difficulties both to Government and 
public at large. It would, therefore, be useful to distinguish ‘General Strike’ 
from ordinary ‘strike’ 1 as is usually understood. 

In ordinary parlance normal industrial strike means suspension - of 
work by the employees collectively in furtherance of trade dispute to compel 
employers , to meet their demands for higher wages, lesser hours of work, 
better amenities and recognition 1 of unions, etc. Such a strike is usually 

1. Cf Section 501, the Labour Management Relations Act, 1947 (U. S.) the term 
‘strike’ includes any strike ,or other concerned stoppage of work by employees 
(including a stoppage by reason of the expiration of a collective bargaining 
agreement) and any concerted slow down or other concerted interruptions by 
employees.” S. 2(16), the Indian Trade Union Bill, 1950 state that ‘strike’ means 
total or partial cessation of work by employees acting in combination, or a 
concerted refusal or a refusal under a common understanding of any group of 
persons to accept employment where such cessation or refusal occurs in consequence 
of a labour dispute or is intended for the purpose of compelling any employer to 
accept terms or conditions of or affecting employment”. The Essential Services 
Maintenance Ordinance, 1960 (India) S 1(b) defines “Strike means the cessation of 
work by a body of persons in any essential service acting in combination or a concert¬ 
ed refusal or a refusal under a common understanding of any number of persons who 
are or have been so employed to continue to work or to accept employment”. 
This definition of word ‘Strike’ has been borrowed from the definition in S 2(V) of the 
Industrial Disputes Act, 1947. The expression ‘essential service’ in the above 
definition has been substituted for the word ‘industry’ of the Act. See also S-I9(b) 
Munitions of War Act, 1915 and S. 8(2) Trade Disputes and Trade Unions Act. 1927 
(British). 
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permitted by law* to workers as a legitimate right necessary for their existence, 
continuance and self defence against arbitrary or vindictive conduct of 
employers ft is, therefore, a guarantee of their prestige, power and unity 
which makes them a force and power to be reckoned with and counted by 
employers in the industry It is the last instrument to be utilised after all the 
formalities and m;thods of settlement of industrial disputes provided by law 
are exhausted and have failed Being essentially of defensive character, 
strike is an extraordinary recourse of appeal to reason and good sense of the 
employers Justice Lindley 3 rightly observes “The foundation of a strike is 
dictation A strike is an attempt to dictate to an employer It may, no 
doubt, produce and foster ill feeling between master and workman, but the 
legislature knowing that has legalised strikes The effect of a strike is to put 
pressures on some one and m a sense it is to compel, and that has been made 
legal ’* Herein ends justify the means only to a limited extent so long as 
public order, community interest and individual life and property are not 
threatened by acts of violence, sabotage and criminal intimidation It, there¬ 
fore, goes a long way m generating mutual confidence, healthy democratic 
traditions and harmony necessary for industrial democracy In India, for 
example, the right to strike is implicit m the ordinary law of the 
land so long as it is exercised peacefully with due regard to special procedural 
requirements and restriction* 4 which are placed by law on it As regards 
public utility services, strike is restricted until existing means of conciliation, 
mediation and adjudication have been exhausted 

4 General Strike' —Concept and Characteristics 

The concept of ‘General Strike’ is immediately economic and political 

2 There are a number of countries in which the right to strike is expressly recognised 
by Uw For eranple, Article 126, Constitution of the Bolivian State 1945, Article 
15S, the Constitution of the United States of Brazil 1946 Article 71, the Constitution 
of the Republic of Cuba 1940 Article 185, the Constitution of the Republic of Ecuador 
1946, Preamble of the Constitution of the French Republic 1916, Article 40, lh« 
Constitution of the Italian Republic 1944, Article 123, the Constitution of the United 
States of Mexico 1947, Article 160, the Constitution of El Salvador 1886 , Article 56 
the OrosVrttitiDn of the Republic ol Uruguay 1942, Sections 7,8,10 and 13, Labour 
Management Relations (USA) 1947, Sections 22, 23 24 and 25, the Indian 
Irdustnal Disputes Act 1947 According to Me Natr Committee Report Appendix II 
1955-56 there are ordinary laws in Finland, Federal Republic of Germany Haiti 
Honduras Luxembourg which also recognise ibis right However, according to 
CoTvniuee th; right to strike and lock-out is totally prohibited in Portugal, Turkey 
and Union of South Africa The Committee was informed by the Government of 
U S S R. that "No provision is made or has ever been made in Soviet Legislation 
to restrict or prohibit strikes In practice, however, no strikes occur in the Soviet 
Union because there is no reason for them in a country with socialist economy 
and social regime where the instruments and means of production belong to the 
workers themse!v« " The position is similar m Czechoslovakia, Hungary, Poland and 
Yugoslavia Me Nalr Reported Appendix II 

3 J Lyons and Sons V With ns (1896) Ch 811 at 820-21 

4 Section 10 (3), 22 and 23 Industrial Disutcs Act, 1947 
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one. The entire problem of general strike is at the cross-roads of industrial 
jurisprudence which is quite uncertain as to its nature, character and extent. 
The question has assumed special importance for India because there is no 
law defining, permitting or prohibiting general strikes. The expression 
‘general strike’, may be equated with “proverbial elephant” which has 
different—nay conflicting—features for numerous interests ; the labour, the 
employers, the politicians and the public. One is likely to be between 
scylla and chorybdis while attempting to define it. 

Generally speaking, a general strike is one which is resorted to with 
an economic purpose or political object by putting pressure upon the 
Government to follow either economic policy of socialisation, nationalisation 
or denationalisation or to coerce or influence the Government to adhere to a 
particular ideology or foreign policy in its national and international relations. 
General strike is also a decisive economic deterrent against unenlightened 
economic and industrial policies of the management setting at abeyance the 
functioning of the Government and normal life of the community. Thereby 
it becomes an instrument of socio-economic change of far-reaching political 
and ideological implications. For a better appreciation of its idea an analysis 
of its conceptual framework may be attempted. It is an industrial uprising 
of great magnitude involving mass of workers—the employees engaged in 
public utilities and civil servants responsible for carrying on day-to-day 
administration of the country. It is rather an economic revolt against 
prevailing economy and polity which is supposed to stand in the way of 
social justice and industrial harmony abruptly turning the normal community 
life into an abyss of lawlessness, disorder and anarchy. Normally, it is not 
possible to cover it within the framework of existing industrial jurisprudence 
because of its fluid character, imminent danger and serious repercussions on 
the life of the people. In such a strike the dispute is not over justiciable 
rights or duties in the dogmatic sense. On the contrary, it is a clash of 
interests between the vital interests and ideologies of the diametrically 
opposing groups poised against each other for hegemony of the industrial 
world. The problem is further chaotically confused by the uncertainty of 
law which does not provide any scale to determine the legality or illegality of 
a general strike. Lord Asquith in 1927 significantly observed 5 : “A country 
whose law gives no clear answer to the question whether a general strike is 
legal or not, deserves a succession of general strikes to concentrate its mind.” 
The industrial conflicts some time assume the complexion of civil wars 
entailing untold suffering, misery and loss of property. If it is successfully 
suppressed the victory can be only pyrrhic. It is commonly agreed that the 
philosophy of general strike is also linked up with the capture of political 
power by the working class as a device of workers’ complete control over the 
fundamental policies of the State. Hence in some of the countries ways and 


5. Henry Strauss : Trade Unions and the Law 43. 
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means have been devised* to serve energetically the needs of working class, 
for avoiding radical contingencies within the four walls of existing social order 
capable enough to synthectse the old and the new values However, there 
can be no magic formula which can be evolved for dealing with general 
strikes Again no one can be sure that general strikes will not occur once 
the> are totally proscribed 


n 

RECENT GENERAL STRIKES IN INDIA 

The embodiment of Directives 7 in the Constitution of India coupled 
with compulsory adjudication of industrial disputes to promote welfare and 
social justice was an exceedingly histone moment in the history of the country 
The Indian nation embarked on its sojourn of planning to establish 8 a 
socialistic pattern of society which is classless and casteless In the industrial 
sector preventive, protective, remedial and welfare labour legislation* had 

6 In Bolivia Columbia and Thailand general strikes are illegal In Burma, Iraq, 
f Columbia Costa Rica, the Dominican Republic, Guatemala, Haiti, and Panama 

strikes whose object is other th3n the furtherance of trade disputes are illegal In 
Burma, Lebanon and the United Kingdom ol Great Britain the Law declares any 
strike to be illegal which is designed to inflict hardship upon the community or to 
coerce the Government directly In Australia Argentine, Belgium, Bolivia, Canada, 
Ceylon, China, Costa, Rica Cuba Dominican Republic, Ecuador, Egypt, Finland, 
Greece, Guatemala Haiti Honduras, India Ireland, Japan, Lebanon, Libya, 
New Zealand, Pakistan Panama, Peru Philippines, El Salvador, Switzerland, Syna 
South Africa, United Kingdom, United States of America, Uruguay, Venezuela aod 
\utNam Republic public utility strikes are partially limited or restricted In 
Australia, Belgium, Canada Ceylon Columbia Ecuador, Finland, France, Federal 
Republic of Germanv, Greece, Guatemala Haiti, Honduras, Iceland, Japan 
Luxembourg Netherlands, Norway, Peru, Philippines, LJ Salvador, Switzerland, 
Svn3, Thnland, South Africa, Great Britain U S, A and Venezuela strikes by 
public servants are restricted or prohibited lo India there is also a similar move on 
foot to ban strikes o t civil employees See C W Jenks ‘The International 
Protection of Trade Union Freedom 1957,360-62-” 

7 Chapter IV Constitution of India 

8 In January 1955 tie Qhh Session of the Indian National Congress at Avadi adopted 
the resolution aiming at the socialistic pattern of society The principles evolved 
were—work for substantially increasing production, for raising the standards of 
living and for having progressively fuller emplovment so as to achiev e full employ¬ 
ment Some lime later the late Indian Prime Minister defirtd ilc lOtiah tic pattern of 
life we mean a society in which there is equality of opportunity and the possibility 
of every one to live a good life Obviously, this cannot be attained unless we produce 
the wherewithal to have the standards that a good life implies We have, therefore, 
to lay great stress on equality on the removal of disparities and it has to be remem¬ 
bered •'twavsthat socialism ts not the spreading out of poverty The essential thing 
is that there must be wealth and production * Janaharlal hehru s Speeches, Volume 
III, Ministry of Informatton and Broadcasting, Government of India 96 (J956) 

* Industrial Employment (Standing Orders) Act, 1964 the Mica Mines Labour Welfare 
Fund Act, 1946 the Coal Mines Labour Welfare Fund Act, 1947, the Industrial Disputes 

Continued on next page 
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been enacted. However, it is a baffling phenomenon that India witnessed 
two general strikes within the life-span of the Second Five Year Plan. 
More particularly the general strike of July 11, 1960 has been an eye-opener 
to trade unions, employers and Government in focussing attention on the 
fundamental issues of employer-employee relationship, namely,—right to 
organise trade unions, right to strike and compulsory or voluntary arbitration. 

Genesis of July Strike, 1960 I 

. Lesser wages and higher profits, increasing cost of living and soaring 
prices, unsatisfactory working conditions and lack of provision for‘bonus’ 
immediately during the wake of Independence had created serious labour 
unrest in the country. 10 Attempts were made to arrest this wave of industrial 
turmoil 11 Likewise, in order to give a better deal and living wages to its 
employees, the Central Government also appointed the Central ' Pay 
Commission 12 on May 10, 1946. The acceptance of the major recommen¬ 
dations of (he Commission by the Government of India proved an inade¬ 
quate solatium to its employees in the face of prohibitive cost of living. 
There were occasional utterances for the appointment of another Pay 
Commission to examine the wage levels of Central employees in relation to 
their 'existing cost of living 13 . However, the Government moved with a 
tortoise speed and the result was the abortive general strike of 1957. 
Consequently the Government of India appointed a second Central Pay 
Commission to study the working conditions and wage structure of 517 odd 
pay scales of the Government employees and to suggest in principle a new 
uniform wage structure and the machinery for implementation thereof. The 
Commission submitted its report to the Government of India in August, 1959. 

Act, 1947; the Trade Unions (Amendment) Act, 19,47; the Minimum Wages Act, 

' J948; the Employees’ State Insurance Act, 1948; the Factories Act, 1948; the Dock 
Workers’ (Regulation of Employment) Act, 1948; the Coal Mines Pi evident Fund and 
Bonus Scheme Act, 1948; the Industrial Disputes (Banking and Insurance) Companies 
Act, 1949; the. Industrial Disputes (Appellate Tribunal) Act, 1950; the Plantation 
Labour Act, 1951; the Coal Mines (Conservation and Safety) Act, 1952; the Employees' 
Provident Funds Act, 1952; the Indian Maternity Benefits Act, 1961; the Indian 
Apprentice Workers’ Act, 1961 and the Motor Transport Workers Act, 1961. 

10. The Statistics of Industrial unrest for this transitional period are - in 1946 the number 
' of disputes 1,629, the number of work people involved 1,961,948'and the number of 

man days lost 12,717, 762; in 1947 the number of disputes 1.811. the number of work 
people involved 1,840,784 and the number of man days lost 16,562,666 and in 1948 the 
number of disputes 1.529, the number of work people’involved 1,059.120 and the 
number of man days lost 7,837,137. The Times of India—directory and Year Book 
1957-58,86. i ~ ' 

11. Sections 10, 12, 22, 23 and 24, Industrial Disputes Act 1947. 

12. S. N. Bose : Indian Labour Code, Third Edition, 1957, 901-2. . 

13. The All-India consumer price index number (base 1949—100) was 125 in September, 
1959 as against 107 in January and 121 in September, 1958. - Sec the Report of the 
Indian National Trade Union Congress, February 1959 to Mtrch 1960, 8. 
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The Government accepted the major recommendations m November, 1959 
which are as follows' 1 

(a) Minimum wage of Rs 80/-, 

(b) the merge of the dearness allowances m the basic pay, 

(c) compulsory contribution to the provident fund, and 

(d) increase in number of working days (holidays cut from 23 to 
16, casual leave reduced from 15 to 12 and earned leave made 
more restricted) and in the working hours 

However, the Commission, inter-aba, showed great concern 
for amenities like medical aid, educational facilities, retirement benefits 
It was also strongly of the view that its recommendations should also 
be extended to the employees of State Govts and local bodies Nothing 
was, however, done substantially m this regard. 

Generally, labour organisations were far from satisfied with above 
solutions There was steep nse in price level of all necessary commodities 
Even the Indian National Trade Union Congress had to appeal to Government 
for immediate acceptance of recommendations of the Pay Commission as an 
award The National Federation of Post Offices and Telegraph Employees, 
the AU-India Defence Employees’ Federation and the All-India Railway 
Men’s Federation and the Confederation of Central Government Employees 
and Workers—all of them opposed to Indian National Trade Union Congress 
ideology—were not satisfied with the merger of dearness allowance in the 
basic pay These Unions demanded the establishment of permanent wage 
boards and the dearness allowance on the basis of the recommendations of 
the First Pay Commission The First Pay Commission had recommended 
the payment of dearness allowance in order to bring total emoluments to 
correspond with present-day cost of living and had suggested a ‘slab system’ 
under which dearness allowance would increase or decrease according to the 
rise and fall of cost of living indexes It was contended on behalf of the 
employees that their real wages had been progressively eroded although 
National Income had gone up by 42% 1S Protracted negotiations started 
between the employees* leaders and the Government, with no common ground 
in sight, leading to a deadlock Both the parties 18 adopted an intractable 
attitude at a time when the country was being threatened from external 
incursions 

The strike by the Central Government Employees was notified to be 
started from mid-mght of Nth July, I960 The Government of India armed 
_ ltse lf with all the arsenal and measures at its disposal to meet the situation 

14 Ibid 13 

15 The Times of India, August 9 , I960 

16 The general strike was regarded by the Government of India as emt rebellion to 
overthrow the civilian authonty by means other than democratic ones, the Hindustan 
Tones July 12, I960 
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It issued an Essential Services Maintenance Ordinance on 8th July which with 
immediate effect came into force. It prohibited strikes in any essential 
services specified in the Ordinance 17 and also empowered the Central 
Government to declare other categories of services essential in certain 
circumstances. The fateful nation-wide general strike, declared illegal did 
occur although it was a short-lived one. Officially it was estimated that the 
Government lost more than four crore rupees and the workers lost more than 
70 lakh rupees in wages during 11th July to 16th July when strike was 
unconditionally called off. During this period, it was alleged that there were 
at least 135 cases of sabotage and more than two hundred cases of intimida¬ 
tion and obstruction. It was further stated that 17,780 Central Government 
employees were arrested, 17,759 released, 1,630 convicted, 1.244 dismissed 
244 discharged, 9,590 suspended and 915 whose sentences were remitted’ 
Thus the Government put down strike with an iron hand. According to 
impartial observers 18 there was large scale victimisation of labour due to 
Government’s partisan and vindictive attitude. 

Aftermath of the General Strike, 1960 

Post-strike period was one of stress and strain particularly for all the 
employees.gg,The immediate problem urgently facing the striking unions was 
rehabilitation of dismissed employees and resecuring of their lost recognition 
The Government on the other hand proposed to withdraw recognition of 
such unions, to ban ‘outsiders’ from executives of the unions, to impose a 
statutory permanent ban on the right to strike of its civil employees and those 
manning various essential services and to create a machinery for redressing 
grievances periodically with the assistance of a Commission. It also proposed 
an adjudication machinery in the event of disagreement over the implemen¬ 
tation of the recommendations of such Commission. The Government 
further contemplated to establish Staff Advisory Councils parallel to the 

17. The Ordinance No. 1 of 1960 defined that‘essential service’means any postal, tele 
graph or telephone service and railway service or any other transport service for the 
carriage of passengers or goods by land, water or air; any service connected with the 
operation or maintenance of aerodromes, or with the operation, repair or mainte¬ 
nance of air craft; any service connected with the loading, unloading, movement and 
storage of goods in any port; any service connected with the clearance of goods or 
passengers through the customs or with the prevention of smuggling; any service in 
any mint or security press; any service in any defence establishment of the Govern¬ 
ment of India, and any service which the Central Government, being of opinion that 
strikes therein would prejudic.ally affect the maintenance of any public utility service 
or would result in the infliction of grave hardship on the community, may by notifi¬ 
cation in the official Gazette, declare to be an essential service for the purpose of this 
Ordinance. See also Rule 4-A, Central Service (Conduct) Rules 455. 

18. Mr. Jay Parkash Narain observed “I have heard of cases where employees’ quarters 
have been forcibly broken into and goods as well as women and children thrown out 
on the street. It would be wrong to connive at violence on one side and punish it on 
the other”. The Times of India, July 27, 1960. 
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British Whitley Councils to discuss employees’ welfare and working conditions 
with a view to devising means and measures for maintaining happy and 
harmonious relations—differences being settled through arbitration It was, 
however, made clear that the proposed ban on strike would not apply to 
state-owned corporations and workers in both public and private sectors who 
will have equal right to stop work in the furtherance of their legitimate 
cause 

This proposed policy and scheme of the Government created a great 
stir in the country especially in labour-management circles The de-recogni- 
tion of unions which had participated in the recent general strike, the 
exclusion of outsiders from the membership of the executive of the trade 
unions, the banning of strikes m certain sectors and such like unusual measures 
appeared a frontal attack on the Trade Union Movement The situation was 
further aggravated on account of alleged partisan attitude of the Government, 
regarding striking unions leaving no recourse to workers to join the union of 
their choice Probably it was clearly meant to bolster the Indian Trade 
Union Congress (INTUC)—a parallel wing of the Indian National Congress 
in the industry Withdrawal of recognition from unions or associations which 
were party to the general strike was not a wise step when other constitutional 
processes were available to deal with such unions without prejudice or 
respite The Statesmen, m this connection rightly reflected the feelings of the 
majority people in India in the following words 19 

“But the INTUC Unions remain and there is no doubt of their 
1 political complexion, in spite of disclaimers Consequence of 

leaving these unions unchallenged, or almost unchallenged 
possession of the field, can be only guessed at Among the 
possibilities are two—neither very desirable The recognised 
unions, being an off-shoot of the ruling party, may become so 
subservient that their representative character will be very 
seriously in doubt -like that of trade unions in totalitarian 
countries Alternatively they may get so puffed up with impor¬ 
tance that thej shed their present political outlook and become 
wholly unmanageable These points are somewhat theoretical 
Of the immediate practical concern is that rather over half a 
million Government emplojees will choose between continued 
membership of the unions which will not be treated as bargain 
mg agents, joining other unions in which they have so far 
had no confidence a foregoing representation of any kind 
, Leaderless men are no less a danger than men under leadership 
which is unrecognised For satisfaction of their demands both 


!9 Qcoted from the Statesman by the Tirres of India, July 27, I960 
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have no option but to strike. The conduct and the conclusion 
of the general strike have already caused acrimony among the 
parties on the left. Surely this is enough without further 
action which is bound to spread the opinion that Govt, is 
opposed to trade unionism.” 

On account of Government policies a great uncertainty and anxiety 
prevailed within the rank and file of the employees on these major issues. 
The Government of India, however, after some time, have revised the policy 
of de-recognition in respect of the striking unions and have granted recogni¬ 
tion once again unconditionally. The problems of strike-ban and outside 
leadership still remain to be assessed and formulated without rancour in the 
interest of all the parties concerned. 

in 

STRIKE-BAN PROBLEM 

General strikes having revolutionary aims and methods of overthrowing 
the constitutionally established Government following mass cessation of work, 
voilent demonstrations and class conflicts are at once illegal, immoral and 
unconstitutional. All agree that such strikes be totally proscribed by law. 
The controversy of strike-ban, therefore, centres only with regard to general 
strikes which are predominantly economic in nature. For all the strikes in 
varying degree possess political complexion. For instance, in India, there are 
two strongly opposed schools of thought on strike-ban issue so far as emp¬ 
loyees employed in Govt, service and public utility 20 undertakings are 
concerned. 

According to official view in some sectors of national life strikes alto¬ 
gether be permanently banned by legislation. The Government of India 
and the Second Pay Commission are of this view that a suitable machinery to 
discuss workers’ grievances be established which would make strikes 
superfluous or highly improbable on account of legislative 
ban. 21 While all the central trade union organisations are of the view that 
a legislative fiat cannot be a permanent answer to general strikes. Curiously 
enough only on this one major issue all the trade unions are united and 
consider strike-ban as retrograde, unfortunate and un-riecessary. 22 Likewise 

20. Section 2 (n) Industrial Disputes Act, 1947. 

21. Mr. Jay Parkash Narain also echoes similar cord : “As far as the essential services 
are concerned even in the present situation there is a virtual prohibition of 
strikes. Straightforward and honest prohibition, understood and accepted by both 
sides with an outlet provided for labour to appeal to arbitration against Government 
intransigence and unreasonableness would be far better a position for all concerned 
than the present one which is fraught with dire consequences”; the Times of India, 
July 27, 1960. 

22. Mr. Devan Sen (Hind Mazdoor Sabha) observed “we are going to resist this move 
with all the strength at our command and we will not accept it meekly or calmly”. 
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the employers are also of the view that problem should be resolved gradually 
and dispassionately 

The problem is can we abolish strikes through legislation without 
creating an effective alternate device acceptable to all concerned? Does the 
function of the State end only with creation of an internal and external 
machinery? Can this machinery come to a grinding halt when those who 
live by wages are threatened with sub-human conditions 7 Should the States 
concentrate on creating new social conditions and proper economic milieu 
instead of emphasising on the modus operandi n These are cognate 
questions which one may face while confronted with strike ban issue We 
need not be rigid in our attitude on this highly sensitive issue. It should 
be resolved through conscious efforts in the light and experience of our 
constitutional background, social philosophy and increasing responsibility of 
the State for providing baste material needs to individuals The Royal 
Commission on Labour in India also observed, 23 “The attempt to deal with 
unrest must begin rather with creation of an atmosphere unfavourable to 
disputes than with machinery for their final settlement It is, precisely here, 
in our view, that Indian industrial organisation is weakest ’’ 

The attempts to ban strikes tn certain sectors of national life have 
been unsuccessful in Western countries This is no small lesson which the 
Indian industrial sociologists and labour experts should brush aside The 
myth that prevention of industrial disputes is better than their cure is untrue 
and misleading In India today industry whether in the public or private 
sector is a social function, service and responsibility which must generate 
a sense of self-reliance and confidence, economic security and guarantee 
against economic instability with a hope of better reward for maximum work 
Employees are not merely social inferiors or wage earners they are active 
citizens who are manning the necessary services within the State 

Strike-ban, therefore, is no panacea for conflicts and evils There 
can be no mathematical formulae of calculation, addition and substraction 
in industrial jurisprudence to contain social forces and social processes 
within a society which call for a new change in its moral and material 
philosophy The problem is tram'diately a human one, complicated by inter¬ 
acting phenomenon which are lingering from the period of laissez faire 
economy to the present age of nuclear technology The State must adhere 
to a p ositive role in m aking such social changes possible within the prevailing 
See the Proceedings of the 18lh Session of the Indian Labour Conference, I960 Tbe 
national Federation of Indian R.atlwa>ratn~an YKTVJC Union expressed fioubi* 
whether strikes could be effectively banned by law—See the Presidential speech of 
Mr S R Vasavada delivered at the fifth Convention o r National Federation of ltd art 
Rail*aymen, May I960 

23 Report of the Royal Commission on Labour 1931,131,339. 
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philosophy of social order. Changes or innovations in labour relations should 
not be a part of expediency or strategy of a political party controlling the 
affairs of the nation to subserve its immediate policies, programmes and 
ideology. The policy of maintaining moratorium or industrial truce furthers 
the psychology of seize in the industrial world. The problem of strike 
engulfs the whole compass of industrial strategy which should be tackled 
seriously and not by fits and starts. 

IV 

“OUTSIDERS” IN TRADE UNIONS 
A. Incipient ‘Inside leadership’ 

The presence of ‘outsiders’—individuals who are not employees or 
workers in an industry on the executives of the trade unions is a conundrum 
of modern industrial relations of India and other developing countries which 
still remains unresolved. However, to find reasons for this phenomena one 
need not go far. In the lesser-developed countries the trade unionists had 
to stage two pronged battles for political emancipation and for economic 
security against the hire and fire attitude of management. Naturally the 
labour movement attracted the elites to lead it towards realisation of its basic 
political, social and economic urges and needs. ■ This honeymoon between 
the labour and its outside political leaders has come to stay in India bringing 
with it a train of economic hazards and hardships. Perhaps their participation 
and active control of trade union bodies is a logical consequence of the 
inherent drawbacks 24 of which the trade unions have been suffering from 
the very beginning in India. The ‘outside’ leadership of the trade unions, 
therefore, was inevitable to guide, control and spread the movement in the 
face of numerous challenges, - onslaughts and oppositions which unions could 
not grapple with their meagre financial resources, weak organisation, massive 
illiteracy and incipient leadership. Consequently this vacuum of leadership 
was filled from outside with two-fold objectives to unite and further the 
economic interest of wage-earners and to utilise also these bodies for some 
political end or propaganda. The ‘outsiders’ viewed trade union organisa¬ 
tions not merely economic units for the protection of workers but also 
convenient tools for engineering strikes or agitations with little regard of 
their beneficiary. In India the ‘Outside’ leaders who captured the trade 

24. The drawbacks of the trade union movements in India are the mentality of the 
people and absence of such traditions. Docility and contentment, even in the face 
of fiercest odds, have always been chief characteristic features of the people oflndia^ 
with the result that militant combination for the assertion of political and economic 
rights has been unknown to the history of the country. Secondly, in India, the trade' 
union movement has been used for political purposes from its very beginning to 
fight for national independence and even today the trade unions are organised on 
ideological or political basis as appendages of various political parties in the industry— 
See for further drawbacks “Collective Bargaining in India-a Point of View”-- 
2 Supreme Court Journal, 1962, II ^ 
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unions in their early period may be broadly grouped m four categories 
real sympathisers or humanitarians, political agitators, unscrupulous 
individuals and persons interested in the movement for the furtherance of 
their primary political interests The assumption of hegemony of early 
unions by outsiders has been deplored by Mr A R Hurst who observed* 5 
that ‘social workers did not take initiative’ but ‘allowed the lawyer politician 
class to capture and control these bodies’ However, it may be stated that 
it were politicians, lawyers and intellectuals who were the spearhead of 
socul and cultural renaissance m India The ‘inside’ leadership was 
wanting in its capacity, tenacity and strategy to further the trade union 
philosophy The Government of India also had to concede* 4 in principle 
the right of unions to employ outsiders for holding union offices on a ratio 
of fifty-fifty ce one half of the total members of the officials could go to the 
‘outsiders* 

B Employers’ opposition 

The employers have been consistently opposing this policy of the 
Government and in fact the opposition to ‘outsiders’ in the executive of the 
unions has become a major plank of their policy of non-recogmtion of such 
unions for the purposes of negotiations and collective bargaining This has 
further created among both the parties in the industry mutual acrimony, 
mistrust and misunderstanding It is because of such piquant situation that 
the Royal Commission on Labour in India envisaged the necessity of 
adequate protection to workers and suggested* 7 for employers’ recognition of 
‘ unions On the presence of ‘outsiders’ the Commission was of the view that 
proportion of the number of the executive of a union who are actually 
engaged in the industry with which it is connected should be increased from 
one half to atleast two third of the total number Some legislative attempts 
were also made to compel the employers to recognise the unions for purposes 
of negotiations on matters of common interests The Indian Trade Union 
(Sind Amendment) Act, 1937, the U P Trade Unions Recognition Bill, 1938 
and the Bombay Industrial Disputes Act, 1938 were commendable measures 
for the growth and steady development of uniform industrial policy- 
However, on account of constitutional stalemate leading to resignation of 
popular ministries in 1939 and the threat of impending Second World War 
' reduced the efficacy'of these useful measures AH industrial disputes and 
trade union questions were thereafter begun to be governed by the Iron 
Law—Rule 81-A of the Def ence of India Rules* 8 , 1942, which introduced 

25 Suggestions for labour legislation—3 Indian Journal of Economic, 504 

26 Reports of the Royal Commission on Labour w India 1931, 317 

27 Ibid, at 323-326 

2S The object of Rule 81-A of Defence of India Rules which were promulgated in January 
was the avoidance of strikes and lock-outs It empowered the Central Government 
to make, by special or general order provisions for (al ‘prohibiting a strike or 
lock-out in connection with any trade or dispute, (b) requiring employees or workmen 
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an extra-ordinary remedy of compulsory adjudication of industrial disputes 
to meet grave situation created by exigencies of war. 

C. Government inaction 

, After the end of Second World War the Government of India again 
sought to introduce legislative measure 29 for compulsory recognition of 
employees’ unions by the employers, but due to some practical and political 
reasons it was not brought 30 into force. During the period 1947 to 1950 the 
Government of India further embarked 31 on formulating new labour 
standards for securing a fair deal to all industrial workers. In pursuance of 
this policy the Minister for Labour introduced two comprehensive 
bills—the Labour Relations and the Indian Trade Union 

Bills 1950 for consolidating the then existing law on industrial relations and 
trade unions. These two bills vainly attempted to substitute mutually agreed 
internal settlement or collective bargaining agency for compulsory adjudi¬ 
cation of disputes by third party—the labour courts and the industrial 
tribunals. Regarding ‘outsiders’ the Trade Union Bill, 1950 prescribed 
specified limit on the number of outsiders who were entitled to be officers of 
the trade unions. These limits 33 were that their numbers should not exceed 
four or one-fourth of the total number of members of the executives of the 
trade union, that such persons were citizens of India, that where a trade 
union consists wholly or partly of civil servants, no such person who is not 
an employee in any establishment with which the trade union is connected, 
shall be entitled to be an officer of that trade union. In other words the bill 
permitted the ‘outsiders’ in the private sector industries but prohibited their 
presence in the unions of Civil employees. This move was stoutly opposed 
by the Socialist and Communist Unions. 33 However, these two bills lapsed 

to observe, for such period as may be specified in the order, such terms and conditions 
of employment as may be determined in accordance with the orders, (c) referring any 
trade dispute for conciliation or adjudications manner provided in the order, and (d) 
enforcing for such period as may be specified, all or any of the decisions of the 
authority to which a trade dispute has been referred for adjudication etc. 

29. Trade Unions ( Amendment ) Act, 1947. 

30. The Civil employees, working journalists, professional workers and other ‘white 
collar’ workers were deliberately kept out of the perview of this Amending Act 
since majority of their unions did not belong to the Government sponsored labour orga- 
nisation-the Indian National Trade Union Congress (INTUC) and were either inde¬ 
pendent federations or were affiliated to All India Trade Union Congress (AITUC)— 
the Communist sponsored central trade union organisation. 

31. Supra Foot Note 9. 

32. Section 24, the Trade Unions Bill, 1950, 

33. The H.M.S. in its Second Annual Convention held in New Delhi from March 10 to 12 

1951 under the Chairmanship of Miss Maniben Kara adopted a resolution which 
stated that “the Sabha backed by 1,750,000 organised workers, had already condemned 
the two working class interest and the free democratic trade union movement”. 
l.L.O. Industry and Labour Vol. II No. 7, 1951 304-305. \ 
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with the dissolution of Parliament in 1952 
D Giri Formula—A Failure 

Mr Gin, a veteran trade unionist, was the next Minister for Labour in 
the Government oF India He made a mission for him to revive the lapsed 
bills m order to introduce the policy of direct negotiations 3 * and internal 
settlement between the parties m the industry necessary for collective bargain¬ 
ing He condemned very strongly the compulsory adjudication apparatus 
which, he said, “has encouraged litigiousness and knocked parties from piller 
to post, from tribunal to tribunal and court to court ” He further reiterated ** 
“I am for internal settlement of disputes and I stand for joint standing 
machinery in every industry at alt levels, that I am for tripartite or bi¬ 
partite agreements I am Enemy No 1 of the courts, tribunals and adjudi¬ 
cation machinery of the Governments I lay more emphasis on the 
parties themselves coming together ” It was, however, strange on the part of 
Mr V V Gin, Union Minister for Labour, to ndicule and decry the major 
industrial apparatus for maintaining peace, amity and harmony which had 
been accepted by trade unions, employers and Government since 1947 The 
adjudication machinery on the contrary was set up without doctrinaire or 
political considerations by the Congress Government of which Mr V- V Giri 
was a member It was in fact a well-suited, tried and accepted institution 3 * 
which had proved conducive in maintaining peace and promoting higher 
productivity so vital for India’s political and economic rehabilitation 
1 However Mr V V Giri found himself powerless to revive the lapsed bills 
1 on account of stiff opposition From his own colleagues within the cabinet and 
general rank and file of trade unions and more particularly from the 
INTCJC 37 which in the interest of higher production stood firm for compul¬ 
sory adjudication of industrial disputes 

"E. Some crucial issues 


The forthright condemnation of adjudication machinery, initiation of 
the policy of compulsory recognition of trade unions, of the Tight of collec¬ 
tive bargaining and of reducing the number of outsiders as officers of the 
trade union was like opening o f box of pandora with multitudes of problems 


34 Broadcast by the Hon ble Munster Cor Labour, June 28,1952, 

35 Speech «n ihe House of People January J9, 1952. 

36. CF Rule 81-A defence of India Rules 1942, Sections 10,22,23 and 24 Industrial De¬ 
putes Act, 1947 


37 


Mr Vasavada the INTUC leader while speaking before the Third Asian Regional 
m “ de important observation on collective bargaining He said. This 
"f re ^ °" * tbe WfPle that might is right, that whenever I am strong I can 
,? n wll * n J aD1 3 am deprived of even what is due to me I do not 
" . .. o „ b «san»ng should be guided by the over-all spirit of service to 

ociety See Report of the Third Asian Regional Conference Tokyo, Sept 1953,44 
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and issues which were -confronting the Trade Union Movement in' India. 
These issues were ; ■ Can there ‘ be an exit of ‘outsiders’ when the trade 
unions needed them most ? Can there be an end of trade union rivalries in 
the absence of outside leadership ? Can there be collective bargaining 
' between 'unequals, namely, when the labour, js illiterate or semi- 
■ literate" -only: 'Can such a labour, therefore, be left to 1 the mercy 
of the dominant partner ? Are the political parties prepared to disengage 
themselves from trade union activities ? Is the trade union movement in 
-India purely neutral without the political or ideological complexions ? Do 
the economic and • political conditions of India need at once the collective 
.bargaining process in place of compulsory adjudication machinery ? "The 
answer of all these cognate question’s may be perhaps in the negative. ' 

j 

In India the problem of outside leadership is inextricably mixed with 
recognition of trade unions. Since the -Outsiders’ are manning 38 the unions 
•granting of recognition cannot- be ; of course a mere formality. (Obviously, 

, as Professor K. N. Srivastava points 39 out, “becoming leaders of, trade unions 
has become a fashion amongst politicians, of our country. Persons with 
little knowledge of the background of labour problems, history of labour 
movement, fundamentals of trade unionism and the technique of industry 
, and with even little general education assume the charge of a labour union 
and become a self-appointed custodian of the welfare of workers”.. The 
employers, ( therefore, have .been generally reluctant to discuss and negotiate 
industrial matters'.concerning their estabUshments’with'.‘outsiders’ who have 
no personal arid direct association with'the day to day affairs of the industry. 
Government \of India also have been confronted, with this problem, but 
could not devise a scheme by which the workers may themselves manage 
their own union affairs independently. In this country, therefore, the 
presence ' of ‘outsiders’ in industry has invariably a kind of catalytic effect 
which seem to engulf the whole field of industrial sociology encompassing the 
complicated legal and psychological, moral and material values of our 
society. ‘ 

F. Code of discipline * ■ - ■* ' 

Government of, India; however, at present is more interested in the 
rapid economic development, greater.,productivity, higher, standards of - 
efficiency of work than with the problem, of ‘outside’ leadership in the trade 

38. Mr. Justice Shah of the Bombay High Court in Bombay Port Trust. Railway Men's 
Union v. Dr. Shanti Patel while deploring trade union rivalries and suggesting curbs 
on outsiders aptly remarked '“Any one who has no honest occupation ini life can 

, dabble in trade uuion activity and even make some money,out of its workers.out¬ 

siders should not be allowed to interpose and to, intermeddle in the affairs of any 
workers’ union”See the Times of India, June 10, 1963. . j • 

39. Industrial Peace and Labour in India (1954) 118. , 
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union bodies None-the-less to obviate indirectly the ills of outside leadership 
Government of India, employers and trade unions unanimously have 
evolved in June, 1958 Code of Discipline in Industry for promoting under¬ 
standing between labour and capital and alleviating the hardships arising 
out of compulsory adjudication system The code is neither supra-imposed 
nor has a statutory basis It is purely voluntary in character in keeping with 
the ideals of social justice and higher productivity The Code of Discipline 
in Industry can be divided into two categories from the point of view of 
workers Firstly, it imposes certain positive obligations on the employers, 
namely, the recognition of trade unions, settlement of disputes by direct 
negotiations, conciliation and arbitration and establishment of mutually 
agreed grievance procedure The second category consists of certain negative 
obligations in the nature of dont’s for both employers and employees, 
Among these are (a) not to contravene labour laws and agreements, etc, 

(b) not to make unilateral changes in the industrial matters, work-load, etc 

(c) not to interfere in the legitimate trade union activities, etc The Code in 
no way impairs the right to strike which still can be exercised as last resort 
when the machinery provided in the statute and all other measures for 
reaching compromise failed 

However, the Code of Discipline is conspicuously silent with regard 

to the outside leadership of the union bodies The framers of the Code 
realised the difficulty of completely barring the outsiders and left this issue 
open presumably thinking that with the consolidation of trade union philoso¬ 
phy and voluntary choice process the external leadership would automati¬ 
cally wither away Consequently Government of India did not precipitate 
this issue m the interest of industrial harmony and understanding It was 
rightly felt that among other things the trade unions lack tested leadership 
from within which has neither time nor ability nor resources to take up 
earnestly and relentlessly workers’ cause For Mr David A Morse rightly 
observed 10 “that the trade union movements of many Asian countries and 
some m Latin Amenca and Africa could never have achieved their present 
Status without the assistance of outsiders, intellectuals, politicians and lawyers 
inspired by various motives who are not and never have been workers in the 
economic sector covered by trade union”. Therefore, the total exclusion of 
outsiders from trade umon bodies is neither desirable nor possible in the 
existing structure of India’s economy and industrial set-up A Seminar 
on Labour Management Co-operation 41 fully realised the imperative necessity 
of outsiders While recommending that employees* representatives should 

40 Report of the Director General of International Labour Organisation for the Annua' 
Conference of the 1LO 1961, Geneva. 

41 The Seminars on Labour Management Corporation was held at New Delhi on 
January 31 and February 1, 1958 
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be employees themselves also agreed if the trade union so feels, it can 
appoint non-employee members to the extent of not more than 25 per cent 
of its quota. If employers have no objection the number of non-employee 
members may be raised to two. 


G. Joint Consultation and Compulsory Arbitration 

The -question of outsiders also became controversial after the July 
strike of 1960. A move was again on foot to ban outsiders from the trade 
union bodies of Governmept employees. Likewise a proposed Joint 
Councils Bill 12 was on the anvil of Parliament for constituting joint consul¬ 
tative machinery .and compulsory arbitration for settling disputes between 
Union Government and its.employees. The proposed machinery was to be 
set up on' the model of Whitley Councils of the United Kingdom of Great 
Britain consisting of ’ representatives of Government and employees at the' 
unit, regional and national level for reducing or averting sudden or sporadic 
strikes in the essential services. Nothing has, however, been heard about the 
said bill. 


Instead, the Government of India have now announced the establish¬ 
ment 13 of a non-statutory machinery for joint consultation and compulsory 
arbitration for negotiating and settling questions relating to conditions of 
service between it and its employees. The proposed scheme is applicable to 
all Central Government employees whether industrial or non-industrial except 
those in the senior services and the police and railway protection force. The 
three-tire joint councils consisting of the representatives of officials and 
employees are to be established at the national, regional and departmental 
levels for promoting harmonious relations and for securing greatest 
measure of cooperation between Government and employees. It envisages 
that no person who is not an employee of the Central Government can be a 
member of joint councils. Compulsory arbitration is available for the 
‘most important and the most intractable disagreements'’ and a reference for 
arbitration can only be made after the dispute has been considered by the 
national or by the appropriate departmental Council. However, the 
Government reserves the right to refuse to refer a dispute to arbitration 
if it is of the opinion that it would be in public interest to do so and the 
reasons for such refusal are to be laid before each House of Parliament, . It 
is made very clear that machinery for joint consultation and compulsory, 
arbitration is to be introduced on the condition that employees’ organisations 
abjure strikes. Any organisation which is not willing to abjure strikes will 
not have the benefit of the new machinery. ' This scheme, however, does not 

42. The Hindustan Times, February 9, 1961. 

43. Indian Worker October 14, 1963. 
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apply to State owned corporations and workers in both public and private 
undertakings will have the nght to stop work r 

, i ii 1 

H, Fallacy of Government Scheme i 


The Central Government, as an employer is always keen to maintain 
and promote good relations with its employees without interposition of 
outsiders through joint councils for tesolving hll outstanding differences by 
negotiation, consultation and arbitration and save the life of the community 
from peril of general striked There are at present in India 2 329 million^ 
Central Government employees who are chiefly organised and controlled 
by left wing political leadership The ruling party dominated Indian National 
Trade Union Congress (INTUC) has rather less following in the organisations 
of such employees and so is less affected __ Object of the new scheme, perhaps, 
is to oust the Communists and Socialists from employees’ unions who had i 
been responsible for general stakes of 1957 and 1960 and who do not hesitate 
to resort to strike against unjust policies of Government Indeed the leftist 
parties in India may not perhaps agree for their self eflacement from these 
powerful unions, where they count most and thereby'pave their own way 
for an exit from the trade union movement itselfSince in majority of 
private undertakings the (INTUC) Indian National f Trade'Umon Congress 
already enjoys an unassailable position because of support and patronage^ 
Government and management Further the realities of mdustnal life show 
that possibility of general strike ofGovemment employees cannot be precluded ’ 
Whenever larger issues or social change and reforms are constantly and 
increasingly undermined and paralysed a state of dichotomy of to be or 
not to be arises, to achieve the desired ends and aspirations through concer¬ 
ted action ^ /t n 'I 


CONCLUSIONS i- ’ l 

Need for reappraisal ’ , . , t , ( , 

On the other hand all the unions of industrial or non-industria! 
employees have rather deep-seated political complexions for the‘outsiders 
are enrolled, placed.^embedded and wedged in them 1 Any effort to separate 
this unholy communion is i viewed by either with dismay and deep concern 
The Government of India, therefore, have the responsibility for laying down 
the ( foundaiion of trade unionism' in consonance with the need of our growing 
dynamic, society, uninfluenced by dogmatic, doctranaire or political bias 
Industrial labour united through unions 1 can n be a pillar of strength to our 
strained economy in this period of national emergency only if the party W 
power follows a policy of enlightened neutrality in industrial relations 
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Industrial labour 44 can be a violent explosive force—as in Czarist Russia—or 
a dynamic constructive force as in Britain—depending upon the' attitude and 
policy of the State towards the trade- unionism and the trade unions. Any 
policy which results in the weakening of trade unionism or in its fragmenta¬ 
tion , or which tends Jo convert trade unions into camp followers of the 
political<• parties is likely to prove injuriousito the publicrinterest.in the. long , 
run, for-its‘ultimate • result .must be that industrial-labour is'left With no 
representative organisation which can speak on behalf of the workmen in ' 
a particular industry or in industry as a whole. 

' f O i' J » \ -- 1 


" ' Still’’there is a great degree of uncertainty, confusion and hesitancy 
oh the part of the Government of India regarding basic postulates which' 

Ol 4 r ' , 1 ' V* •* ' 

should guide and govern pur. industrial relations. For the practical and, 
political reasons- also it-would be unwise to take premature decisions with 
respect to issues-like compulsory adjudication or collective bargaining, strike 
bail- or no-strike 'ban and inside or outside leadership. The right course 
would be to evolve 'a new industrial ethic and machinery, stage by stage, 
wherein labour-management disputes .be settled by an impartial agency in 
accordance with desired ends of. economic justice , till the trade unions in India 

/ ,tt 0.«‘ ^ ' • * \ t 

become .viable, independent- and cohesive units for the, purpose of collective 
bargaining and industrial democracy. This , process can. be accelerated by 
imparting industrial education to employees with special emphasis on 
trade union philosophy, methods and training in’trade union leadership so 
that workers may^becotne.good unionists, good workers and good citizens also. 
Consequently;with an increased sense of . discipline, .duty, and responsibility 
the problem of strike-ban and outside leadership would be naturally obviated 
imall sectors of national life, r 


44. ' U.P. Shramik 'tifahd Sangh V'state o/U.P., A. f. R-1963 Allahabad 45 at 50. 



YOUNG OFFENDERS SENTENCING POLICY 
By Miss M K Dhillon, 

Lecturer, University L\w College, Chandigarh 

Sentencing is a very delicate matter, none-the-less one of the most 
indispensable in the problem of crime prevention It is important because 
it marks the end of trial and has to reflect the community’s attitude towards 
the case on h3nd, and also because it ushers the treatment phase 1 Many 
considerations effect the court decision, such as changes in the social and 
economic conditions of the country, the nature and the extent of crime, the 
public attitude towards different sanctions, expert services at the disposal of 
the court and reforms in criminal law and penal system * There is, a 
similar multiplicity m the objects of sentences provided It has to be seen 
what will be the effect of the court decision on the young offender, and how 
the community accepts it and whether he should be removed from his home 
and committed to a penal or correctional institution, and, if so, what other 
measures will be appropriate for the case In addition, it is to be ensured 
that he does not offend again and that the interests of the community are 
well protected All these objects form the basis of the sentencing policy, but 
they may not be always compatible with each other In case of clash which 
one should be preferred and on what principles, who should lay down these 
principles and who should apply them are the crucial issues which may ulti¬ 
mately depend upon the State policy 

A Objects of Semen ciag 

In the disposition of cases there are two mam aims which often seem 
to run in opposite directions and contradict each other, i e rehabilitation and 
deterrence The first places more emphasis on the' interests of the 
offender whereas the second gives more importance to the »protection of 
society Selection of the sentence, in face of these'conflicting interests, is 
not as problematic as it appears at first sight A healthy compromise can be 
struck between the two similar to th3t of the Anglo-American correctional 
system, which we have been following fairly closely The Anglo-American 
justice protects the offender by carefully selected evidence of his guilt and 
treating him so as to protect society but, wherever possible, reorienting bis 
habits towards responsible living* Rehabilitation policy can be safely 
adopted for the casual or first offender who is not so much a threatening 
menace as he is a victim of the circumstances He is not disposed to crime, 
f Williams / E. Hat! Critical note on Sentencing, Bnl J Delinq , Vot X, 1959- 
60, pp 145-149 

2- Mannheim, Hermann Comparative Sentencing practice. Symposium on Sentencing 
published as Summer 1958 is'ue of Law and Contemporary Problems 
3 Tappan, Paul W Contemporary {Correction, edited) New York—Columbia 
University Press, 1951, p 15 
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- so every 'possible effort need ' to be made to save him .from the influences 
which . might incline him towards it. Imprisonment, for example, involves 
the risk of turning a casual offender into a regular>criminal, and therefore 
deserves to be avoided. Rehabilitative measures, when applied properly, 
include an element of deterrence as well since the offender placed under the 
supervision of a competent probation officer is less likely to relapse. 
Deterrent” policy is mere suitable for hard offenders and recidivists. 
Protection of society in such cases is to be put at a higher level. Punishment 
of the recidivist also should aim at prevention and reduction of possible 
crime by the offender. 4 This is the ideal which has been cherished by 
Saleilles, the renowned criminologist, who propounded the theory of social 
accountability as: “Responsibility as the basis of punishment and individuali¬ 
sation as the criterion of its application.” 5 Courts have generally followed 
it. It serves three-fold objective as was expounded by Beaumont, (Chief 
Judge, Bombay High Court, 1942,) in Mohammad Hanif v. State 6 : When a 
person has shown, from his past record, that he intends to adopt a criminal 
career it is necessary, firstly, to pass a sentence upon him which will make 
him realise that a life of crime becomes increasingly hard; secondly, the 
sentence should serve as a warning to others who may be thinking of 
adopting a similar career; and thirdly, the public must be protected against 
people who show that they are going to ignore the rules framed for the 
protection of society. A similar view was expressed by Dua, (Judge, Punjab 
High Court,) in Lekh Raj v. State. 7 He said : 

“The primary consideration, which generally weighs with the courts, 
is to see that the sentence imposed is such as effectively 
■ impresses on the accused that the life of crime does not pay; 

it should also serve as a warning to others who may be thinking 
of adopting a similar course. The public is also entitled to' be 
-' protected against people who consciously and deliberately 

- • ignore the rules framed for the protection of society.” 

4. - Waite, John Barker: The Prevention of Repeated Crime, Chicago-Michigan 

University Press, 1943, pp. 1-47. . - * • • . 

5. Saleilles, Raymond : Individualisation of Punishment, (translated by Rachel, Szold 
Justiow) Boston—Little, Brown & Co., 1913, p. 181. 

6. A. I. R. 1942 Bomb., 215.' Facts of the case arc: Two accused were caught red- 
handed when they were breaking open the lock of a flat. They were both convicted 
by the Presidency Magistrate for .house-breaking and'sentenced to simple imprisonment 
on account of their young age. On appeal the High Court, seeing the black record of 
both, enhanced the sentence to nine months rigorous imprisonment upon each of them. 

7. Punj. L. R. 1960, 156. In this case .four adolescent accused, aged 17, 19, 20 and 22 
respectively, were convicted. by the Session Judge for preparing and assembling for 
dacoity and sentenced to .5 years' rigorous imprisonment. They pleaded that they - 
were not arrested on the spot and were falsely implicated, but when the conviction 
■was upheld by the High;[Court they asked for release on probation of good conduct 
on the ground that they were youthful and first offenders. The grounds were not 
accepted as sufficient for such a release. 
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As regards the child or young offender the primary aim of sentencing 
is universally recognised to be his welfare, though deterrence is not ruled 
out for the exceptional case 8 ' 

The various methods provided for dealing with the young offender 
mainly serve two objectives, they protect society from the dangerous and 
depraved young offender, and at the same time they protect him and, for 
that purpose, any other child from the deleterious elements in social environ¬ 
ment; the mild, the occasional or the first offender is subjected to purely 
educational measures, whereas the persistent offender is kept 1 in r safe 
i custody ’ 

i Precedence of one object over the other should not be allowed to 
sacrifice the aggrieved party’s nght of appeal It is a constitutional right 
and should not be denied on any grounds, and least of all of tender years for 
, a child needs greater protection Appeal to a higher tribunal is allowed to 
safeguard against the arbitrary exercise of the court discretion underiall the 
Children Acts excepting that of Bombay, which does not allow an appeal 
against any Order ^ passed by a children’s court under the Act *, The scheme 
adopted by the Children Act of 1960 {applicable to Union Territories) is 
.more rational. The Act prohibits appeal only against’ an order of acquittal 
i in respect of a /child alleged'to have committed an offence ,D 1 This protects 
the child against vexatious and malicious continuous prosecution 1 1 > * 

B Individualisation as the basis of Sentencing ' . I 

Provision of > a wide range of disposition methods to suit the equally 
wide variety of children is called individualisation Its roots lie in the work 
of Lombroso and his 'followers which turned the eyes of courts from crime 
'to the criminal 11 Individualisation is their crude hypothesis put on scientific 
basis Whether the exercise of 'the discretion to apply different disposition 
methods be left unlimited or limited between maximum and minimum penal- 
ties, to be adjusted acco rding to the aggravating Or mitigating’ circumstances 

8 Mannheim, H, Spencer, J & Lynch, G Magisterial policy m the London Juvenile 

f Courts, Brit. J Delinq , Vol VlH, 1957-58 pp 13-33 , , 1 

9 The Bombay Children Act, 1948, Sec 94 (3) - - ’ ' *» ' 

10 The Children Act, I960 Sec, 37(2) ' ' ' ‘ 

tl Kenny recognises the value of the Italian School, despite the severe criticism levelled 
r a ^ 31 ” st ,l **e writes “And »f we decline to follow those nineteenth Century 
thinkers whom Lombroso trained or inspired in'their efforts to discover in every 
cracksman or pickpocket a physical anomaly,'and to resolve criminal law In to a 
branch of medicine, we still shall hold them in enduring honour for having taught 

us the necessity of individualising'our penal discipline to the circumstances of each 
* particular offender, so that the shoe shall always fit the foot ” (The Italian theory 
or crime’ Ce$are Lombroso, in The Modern Approach to Criminal Law, London— 
Macmillan & Co, 1945, p 2.") 1 ■" - J 
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of the case, also is a controversial matter. Mannheim believes that general and 
broad directions regarding reformation and deterrence and how to maintain 
balance between the two should be provided by law . 12 Rubin contends that 
the objects can be best achieved with a wide range of discretion in a flexible 
system . 13 Grabinska also shares this view . 14 She says that not only the 
court should have full discretion regarding the choice of the measures but 
also the measures should be drawn in broad language to leave the court free 
to suit them for the welfare of the child. Glueck believes that prediction 
tables can be a good and superior aid in the exercise of the discretion . 16 
Williams also favours a flexible system and thinks that the close co-operation 
between judges, the police and probation officers may resolve the fundamen¬ 
tal issue of balancing the contradictory aims of reformation and deterr¬ 
ence . 16 


Individualisation is a complex process. On the one hand, it involves 
full understanding of the individual and, on the other, a comprehensive 
knowledge of the different methods of individualised treatment—their purpose,* 
operation and value with regard to different types of cases. Offence is no 
index to the offender as crime is not typical of the criminal and this can be 
realised only by those who are versed in psychology of the criminal. * Treat¬ 
ment process has , to be adjusted to the problems and needs of the offender. 
Potentialities of each method are to be adapted to the qualities of an 
individual . 17 The wide discretion to apply different methods is to be 
exercised after thorough examination. Much of recidivism is laid at the feet 
of courts’ failure to make full enquiries, select the appropriate measure and 
match it with the needs of an individual . 18 Page strongly believes that 
foolish and unskilful treatment by criminal courts in the selection of punish¬ 
ment or sentence is a prolific cause of crime . 19 A disposition measure, 
according to him, should neither be too severe nor too lenient. The former 
is likely to break the offender in body as well in spirit and may be harmful 
to the community and the offender alike.. Leniency, carried to the point of 

12. Mannheim, Hermann : Some aspects of judicial sentencing policy, Yale Law Journal, 
Vol. 67, No.'6,1956. 

13. Rubin, Sol: Crime and Juvenile Delinquency, New York—Oceana Publications, 
1958. 

14. Grabinska, Wanda: The juvenile court: Measures to be taken, in Lawless Youth, 
London—George Allen & Unwin Ltd., 1947, pp. 80-126. 

15. Glueck, Sheldon: Predictive devices and individualisation of justice, in Sympo¬ 
sium on Sentencing, Law and Contemporary Problems, Duke University School of 
Law, Durham, North Carolina, Summer Vol. XXIII, No. 3, 1958. 

16. Williams, J. E. Hall: Critical note on Sentencing, Brit. J. Delinq., Vol. X, 1959-60, 
pp. 145-149. 

17. Morris, Noval: The Habitual Offender, Mass—Harvard University Press, 1951,' 
pp. 370-371. 

18. Mullins, Claud : Crime and Psychology, London—Metheun & Co. Ltd., 1949, pp. 
142-143. 

19. Page, Leo: The Young Lag, London—Faber and Faber Ltd., pp. 285-286. 
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weakness, also may corrupt the law-breaker just as harshness 10 Successful 
working of individualisation, therefore, presupposes a problem-minded 
disposition, scientific thinking, love for the young as well as the State, and 
an invincible faith in human element and efficacy of educative and reforma¬ 
tive measures 

Follow-up studies lead to an objective appraisal of the effectiveness of 
each .method on various types of offenders For > this it is necessary t to 
examine the conduct of those found guilty of law-violation before such a 
finding, during the period of treatment and after it Success or failure of a 
method can be assessed from the proportion of those who relapse n Predic¬ 
tion tables may also be constructed akin to those of Glueck’s on the basis 
of such studies and treatment may depend upon them 13 A scientific senten¬ 
cing policy like this alone can be preventive of crime 

C Agency to apply individualisation 

Individualisation brings in a still more difficult problem of the agency 
to which should be assigned this highly specialised work It is a technical 
work which involves extensive study of the child from different angles, and 
the court, m its present form, is an agency not well equipped for 
it Little knowledge has the judge of those he is dealing with and he 
lacks proper training to understand them Moreover, the tendency of the 
court towards deterrent measures rather than reformative treatment have 
inclined many to favour expert disposition of cases outside the court After 
the finding of guilt the disposition for treatment or punishment, it is argued, 
should be left with administrative agencies or treatment tribunals', which will 
decide not only the type of treatment best suited to the case but also 
its duration The period of treatment will depend upon the behaviour of the 
person preceding custody, observation of his demeanour during the treatment 
term, the environment to which he will be sent after discharge and the 
chances of his relapse This aims at placing the responsibility for choosing 
the sentence and its execution in the same body 

The American Law Institute supported this move and proposed the 
establishment of a youth correction authority for adolescent offenders in 
1940 Consequently Youth Correction Authorities have been constituted in 
several states of the United States Classification Centres and Clearing 
Houses in the United States and the United Kingdom are also the result of 
acceptance of the policy of expert disposition—Hall and Glueck” in the 

20 Page Leo The Sentence of the Court London—Faber and Fabet Ltd » pp 70-71 

21 Radzmowicz, L. The Results of Probation, (edited) London—958, p 1 

22- Michael, Jerome and Adler, Mortimer J Crime, Law and Social Science, London— 

Kegan Paul, Trench, Trubner & Co Inc., 1933, p 215 
23 Hall and Glueck Cases and Material on criminal law, St Paul 

Publishing Co , 1940 
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former and Mannheim, 21 Grunhut 25 and Jones 25 in the latter have particularly 
contributed to this move. A few have come forward to oppose it. Page is 
one of them. He supports the retention of sentencing power in judiciary, 
particularly on the ground that if judiciary were to be dissociated from 
sentencing then the first part of the proceedings, i.e. guilt finding, would 
depend more upon the offence than the offender. 27 The American Law 
Institute, on reviewing the position, seems to have reverted to the original 
scheme. The Model Penal Code of 1955 contemplated a substantial senten¬ 
cing role for the court. 28 The Curtis Committee on the Care of Children in 
the United Kingdom has followed a via media. Supporting the sentencing 
power in the court, it suggested the establishment of observation centres in 
remand homes, like one at Moll in Belgium, to give skilled advice to jay 
magistrates regarding treatment methods. 29 

In India individualisation has been accepted but is not separated from 
the proceedings directed at guilt finding. Both the powers are entrusted 
to the same judicial machinery. The scheme as incorporated under 
the Penal Code is a heterogenous one. The magistrate is given limited 
discretion between the fixed maximum and minimum penalties, which are to 
be varied according to the aggravating or mitigating circumstances of the 
case. In some cases, involving serious crimes or infamous motives, little 
choice is provided and the use of one penalty only is permitted, for example, 
committing murder while under life imprisonment is punishable by death 
only. 00 For cases dealt with under the Probation of Offenders Acts, in force 
in various states,, courts are directed to consider reports of preliminary 
investi gations by probation officers. The Children Acts, however, have enlarg¬ 
ed the powers of the children’s court regarding disposition methods. New 
methods of treatment are provided, which can be applied regardless of the type 
of offence committed by the child. The vast scope of individualisation, which 
they present, throws a great burden on our courts which are greatly handi¬ 
capped by the scanty knowledge they possess of those they are dealing with 
and the methods they are to apply. In the majority of cases they are left 
with the aid of experience only. This has hindered the development of a 
progressive disposition or sentencing policy. Nevertheless, the magistrate o 

24. Mannheim, Harmann : Criminal Justice and Social Reconstruction, London—Kegan 
Paul, Trench, Trubner & Co. Ltd., 1946, pp. 226-237. 

25. Grunhut, Max : Competence and Constitution of Juvenile Court, in Lawless Youth, 
London—George Allen & Unwine, 1947, pp. 22-50. 

26. Jones, Howard : Crime and the Penal System, London—University Tutorial Press, 
1756, p. 157. 

27. Page, Leo : The Sentence of the Court, London—Faber & Faber Ltd., pp. 157-171. 

28. Williams, J. E. Hall: American blueprints for probation, parole and correctional 

administration, Brit. J. Delinq., Vol VIII, 1957-58, pp. 188-200. \ 

29. Report of the Curtis Committee on the Care of Children, 1940, pp. 172-173. 

30. Sec. 303. 
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the children’s court judge, specially qualified and trained, is the person best 
fitted to evolve a rational policy and make use of various measures which 
have sufficient elasticity to be adapted to individual cases 91 

3] Wanda Grabmska, from her experience as a judge of the Juvenile Court Warsaw, has 
enunciated general principles regarding disposition and sentencing, which may be 
helpful in guiding our policy These are 

(0 Measures to be applied should be based on the needs of the individual For 
this the child should be examined by specialists, such as doctors, psychologists, 
educationists and psychiatrists, 

(u) measures should not be dictated by the nature of the offence committed by the 
child, 

(m) punitive measures, in strict sense of the term, should be dispensed with, 

(lv) the court should have full discretion regarding choice of the measures, 

(v) the enumeration of measures m an Act should be wide and flexible to allow 
the court to act for the welfare of the child m a suitable way according to his 
needs, 

(vi) as the character and social circumstances of the child may change during 
operation of the measure the court should have power to revise its order and 
apply other measures when necessary, and 

(vu) in exercise of its powers, the court should give careful consideration to the 
rights of the child’s familty, and, as far as possible, apply educative measures 
which admit child’s remaining in the family 
(The Juvenile Court Measures to be taken, in Lawless Youth, London—George 
Allen & Unwin Ltd., 1947, pp 80-126 ) 

The Children. Bill of 1959 as introduced in the Council of States contained provisions 
requiring special qualifications and training in a judge of a Children’s Court which 
have unfortunately been deleted from the Children Act as passed in 1960 
Leo page has laid down four requirements which a judge should satisfy m order 
to perform his duties well These are 

(i) The judge should clearly understand the proper purpose of legal punishment, 

(u) he should be familiar with the nature and the potentialities for good or for 
evil, of each of the pubishment at his disposal, 

(hi) he should be of calm, unemotional temperament with an understanding of the 
frailties of human nature and with a considerable knowledge of social condi¬ 
tions, and 

bt should be tully informed of the details and the circumstances both of Vue 
offence and the offender 

(The Sentence of the Court, London—Faber and - Faber Ltd , pp 35-48 ) 



^RELIGION IN THE MODERN WORLD 


By Dr. U. C. Sarkar, m.a., m.l., ll.d., 

Principal, Law College, Chandigarh 

I am very grateful to the Swarai Vivekananda Centenary Organisation, 
for giving me this opportunity to participate in this Parliament of religions. 
I must confess, my participation will not make any contribution from my side. 
As a matter of fact, I have come here not to make any contribution myself, 
but to profit by the contributions by others—the galaxy of spiritual and 
intellectual leaders—participating in this Parliament. 

I am afraid, it will be rast to attempt a definition of religion. In reality, 
we find different religions prevailing in this world. Each of them has got 
some philosophy—some beliefs, some rituals, some practices. It is also 
universally said that at the bottom, in the last analysis, all religions are one. 
I think by religion, we mean that religion which is above, and at the same 
time mostly common in fundamentals to, alh these concrete systems of religion 
—like the vertex of a convex solid angle. Hence, religion, in the general 
sense, is bound to be abstract, absolute and eternal. What this eternal and 
absolute truth is, it is difficult to describe or define. It is, therefore, some¬ 
times said that religion is practised to attain salvation, moksha, nirban, to 
identify oneself' with the Supreme, to merge the individual soul with the 
universal soul and to seek the blessings of the Almighty—by whatever name, 
we may invoke Him. This had led to some abstract concepts like God, 
Soul, Reality, Heaven, Hell and so on. There are, of course, certain norms 
that have to be followed by the people in their day-to-day behaviour. No 
religion, for instance, will condone theft or murder whereas, on the other 
hand, all religions will insist on doing some meritorious works with reference 
not only to his fellow beings but also to lo»ver animals. Hence it is no 
wonder that religion ( dharma , as contrasted with adharma or sin) in 
popular parlance has been almost identified with good behaviour, piety and 
service to the entire creation at large and with avoidance of ill-feeling and 
enmity. 

Religion is not only general, abstract and absolute, it is also eternal. 
But some expositions, some emphasis, some re-emphasis are bound to take 
place from time to time—from place to place. This is again why we find 
preachers, prophets and preceptors for the Ieymen. Religion is a matter of 
individual attainment and realisation and it cannot be imposed from outside 

*This'paper was read in the World Parliament of Religions held in 
Calcutta, in January, 1964, by the Vivekananda Centenary Celebration 
Committee. 
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except in forms and ceremonies Some rituals may be prescribed, some 
heha\iour may be ordained—but these externals should never be mistaken as 
the religion or the essence thereof The conflict, wherever it exists or arises, 
is always concerning the extenor and not regarding intrinsic and inherent 
truth Hence it has been universally believed that the different religions 
are essentially one and the same It is true that these differences were too 
much emphasised originally and the different religious systems tended to be 
exclusive—leading to nvalry, jealousy and even antagonism Fortunately, 
today there is better understanding, greater tolerance and also less exclusive¬ 
ness and tensions With the spread of knowledge and improvement in 
communication, social and cultural intercourse is more frequent—with the 
result that narrowness and bigotry are disappearing—promising a healthier 
co-existence, a deeper sympathy and mutual understanding 

In ancient and mediaeval societies, the ordinary run of people used to 
blindly behese in religions and religious dogmas without canng or being able 
to know the rational basis behtnd them Rut subsequently man began to 
better understand and more closely examine by applying logic and reason , 
many differences then appeared to be more unreal than real Hence, the 
tendencies to narrowness and exclusiveness were effectively checked and 
an-ested 

Again every religion, on concrete shape, was more or less originally 
preached by one individual leader and in course of time, these religions could 
develop only through and with the help of some organised institutions Or, 
in other words, Tehgion was institutionalised This is how we got the 
temples the muths, the churches and the mosques These institutions again, 
in their turn, were originally, exclusively religious and sacredotal, though in 
course of time, their activities were expanded, to embrace more and more 
secular items, like education, medical relief, social service and so on 
Greater emphasis was laid on intellectual and social benefits rather than 
'merely on religious rituals and practices One might almost say that 
emphasis was shifted from God to man In the earlier stages of humanity, 
religion was concerned more With God and the different forms of His worship, 
but in the later stages of evolution, the material aspects of human welfare 
and progress were^ emphasised It is no longer so much to invoke the 
blessings or pleasures of God, as it is to serve humanity m all conceivable 
ways Originally even the abstract religious faith alone could have a 
sufficient appeal and followers and votaries could be attracted, even without 
any offer of any tangible material benefit This even otherwise'also 
implies a greater emphasis on the material aspects rather than the spiritual 
aspects alone This is much more objective and useful ’ Of course, it does 
not mean that people are never attracted by spiritual thoughts alone 
Swami Vivekananda also believed in the strength of Indian spiritualism as 



The Law Review 


119 


well as the importance of Western materialism. He wanted a happy and 
fruitful blending of the two for the regeneration of India. “Do you know”, 
asked Swamiji, “What my idea is ? By preaching the profound secrets of 
Vedanta religion in the Western world, we shall attract the sympathy and 
regard of the mighty nations, maintaining for ever the position of their 
teachers in spiritual matters and they will remain our teachers in all material 
concerns”. The Ramakrishna Mission has given a great and confident lead 
in thus almost identifying religion with the service—educational, 
medical or otherwise. In the words of Swamiji himself, service to the 
masses is service to God and service itself is religion. “Where should you go 
to seek God”, asked he, “are not all the poor, the miserable, the 
weak Gods? Why not worship them first? Why go to dig a well on the shores 

of the Ganges ?.Do you feel that missions and millions of the descerudants 

of God and of sages have become next door neighbours of brutest? Do you 
feel that millions are starving today and millions have been starving for ages? 
Do you feel that ignorance has come over the land as a dark cloud ?” Thus 
Swamiji preached and practised service as religion. He could easily see 
oneness in the whole of humanity not only of this country but of the whole 
world. Hence his teachings were meant not for our motherland alone, but for 
the other countries of the world as well. His teachings did not imply only 
national integration, they also implied what may be characterised as global or 
world integration. It is for this wide catholicity of human sympathy, that 
his teachings equally appealed to the different peoples of the different 
countries. An Indian spiritual leader like Swamiji, alone could address a 
world congression as “Brothers and Sisters”. It was not a mere accident that 
he could have life-long disciples in different countries and could establish 
innumerable centres of Ramakrishna Math and Mission in different and dis¬ 
tant parts of the World. 

As referred to above, Swami Vivekananda could not find any 
difference or discrimination in any form of religion. All forms of religions 
were equally effective and profitable, if sincerely followed. The sameness of 
all religions was emphasised by him thus : 

“As the different streams having their sources in different places all 
mingle their water in the sea, so, O Lord, the different paths which men 
take through different tendencies, various though they appear, crooked or 
straight, all lead to Thee.” 

“Whosoever cometh to Me, through whatsoever form, I reach him, all 
men are struggling through paths which in the end lead to Me.” 

Religion has been always a great force and it will continue to remain so 
even in this material world of today. Religion can even now give some 
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consolation to the afflicted and the bereaved Even now people frequent 
places of pilgrimage and contact Sadhus and Mahantas to receive inspiration 
and consolation from them Let us hope and pray, a day will come, when 
the world will succeed to discard war as Ashoka did, after the battle of 
Kahnga Love and Ahimsa will then replace conflict and war This is 
feasible only through the supreme influence of religion 



POWERS OF THE CERTIFICATED GUARDIAN OF 
MINOR’S PROPERTY 

Paras Diwan, Reader in Law 

Since the court representing the sovereign as parens patrie has all its 
powers, the certificated guardian can have all the powers of the sovereign. 
Thus, in ultimate analysis, his powers are coextensive with the powers of the 
sovereign and he can, without or with the prior permission of the court do 
everything which the sovereign has power to do. Unlike the natural guardian, 
the certificated guardian is, from the date of his appointment, under the 
supervision, guidance and control of the court. Sections 27, 29, 31, 32 and 
33 of the Guardians and Wards Act, 1890, 1 relate to the powers of the guar¬ 
dian of property appointed by the court. 

Section 27 of the Guardians and Wards Act lays down in general terms 
the powers and obligations 2 of the guardian of property. The ambit of bis 
powers is limited by the rule 3 that the guardian should deal with the property 
of the minor in the same way as a man of ordinary prudence deals with his 
own property. Just as a prudent man deals with his property carefully so 
should the guardian, and, within that limit, he has the authority to do all 
things necessary for the realization, protection and benefit of the property, 4 
subject to certain specific limitations laid down in the Act. 

Section 29 of the Act lays down a major limitation on the power of the 
certificated guardian. According to that Section the guardian has no power 
to mortgage, charge or transfer by sale, gift, exchange or otherwise or to lease 
any part of the property for a term exceeding five years or for any term 
extending more than one year beyond the date on which the minor will cease 
to be a minor, without the prior permission of the court. 

17 Act No. VIII of 1890. 

2. It may be noted that the marginal note to section 27 merely runs; ‘Duties of the 

Guardian’. But a close reading of ttie section would reveal that it also contains 
general powers of the guardian. 

3. Section 27 runs as under, “A guardian of the property of a Ward is bound to deal 
therewith as carefully as a man of ordinary prudence would deal with it, if it were his 
own, and subject to the provisions of the Chapter, he may do all acts which are rea¬ 
sonable and proper for the realization, protection or benefit of the property,” 

4. In 1864 the Madras High Court, in Temmakkal Vs. Subbammal (1864) 2 Mad. H. C. R. 
47, said that a guardian could do all those things which a minor, if of age, could 
reasonably and prudently do for himself. In 1837, the Bombay High Court propagated 
the test of demonstrable advantage to the minor’s property or averting some obvious 
mischief, Dharmaji Vs. Gurrao Shrinivas, (1873) 10 Bom. H. C. 311. 

See also Jagat Narayan Vs. Mathuradas, ( 1928 ) 50 All. 969 (F. B.) and Hemraj 
Vs. Nathu, (1935) 59 Bom. 525 (F. B.). 
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Under section 31 the court will accord permission for any alienation 
proposed by the guardian only if it finds that the proposed alienation is for 
necessity or for the evident advantage of the minor Apart from the limita 
tion laid down in section 29 on the guardian’s power of alienation, the court 
his power to define, restrict or extend the power of the guardian from time 
to time under section 32 Th: court may or may not exercise its power 
under section 32 But if it does, the guardian has to exercise his powers 
within the scope and limitation laid down therein The court has general 
power to define and fix the limits of the power of the guardian under its 
original order appointing the guardian 

The guardian can himself invite the court to fix the scope and the 
limits of his powers under section 33 He cannot ask the court to fix t e 
general scope or lay down the general limitations on his powers, but on 
individual matters he can seek directions, instructions and opinion of the 
court, on any matter relating to the management and administration of the 
properties of the minor If he thus solicits the intervention of the court in 
the exercise of his powers and functions, he is bound by the direction, 
instruction or order given or opinion expressed by the court, and he must 
act accordingly * } 

If the scope and limitations of the guardian’s powers have not been 
fixed under the original order appointing the guardian, or if they are not 
subsequently defined or limited by the court m the exercise of powers under 
section 32 or if the' guardian has not sought the intervention of the court on 
any matter under section 33 and if the matter does not relate to alienation of 
the minor’s property, then the guardian’s powers are regulated by the general 
provision contained in section 27 It is interesting to note that apart from 
the restrictions laid down in S 29, the Act does not impose any other restric 
tions on the certificated guardian’s powers of dealing with minor’s property 
or of entering into transactions on behalf of the minor i|Thus, in'our 
submission the guardian’s limitations are the general limitations of a prudent 
man What a prudent man can do, the guardian can also do; and, it is submit¬ 
ted, just as a prudent man can make bona fide mistakes so can the guardian 

The ambit of the guardian’s powers may be discuss v d under the 
following two heads 

(a) Powers which he can exercise with prior permission of the Court, 

and , 

(b) Powers for the exercise of which he need notj obtain prior 
permission of the court 
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POWERS WHICH THE GUARDIAN CAN EXERCISE 
WITH THE PRIOR PERMISSION 

! Powers of the certificated guardian under this head may be further 
subdivided under the following sub-heads: 

(a) Things which a guardian cannot do without the prior permission 
, of the court, and 

(b) Things which a guardian can do with the permission of the 
court. 

Powers for the exercise of which prior permission 
is necessary: Alienation. 

Section 29 is the only Section in the Guardians and Wards Act, 1890 
which specifically limits the powers of the guardian and lays down that 
alienation of minor’s property cannot be made without the prior permission 
of court. That Section runs as under: 

“Where a person other than a Collector or than a guardian appoin¬ 
ted by the will or other instrument, has been appointed or 
declared by the court to be the guardian of the property of a 
ward, he shall not without the previous permission of the court 

(a) mortgage or charge or transfer by sale, gift, exchange or 
otherwise any part of the immovable property of his ward, 
or 

(b) lease any part of that property for a term exceeding five 
years, or for any term extending more than one year beyond 
the date on which the ward will cease to be a minor.’’ 

Sub-section (1) of Section 31 deals with cases in which the court will 
grant permission to the guardian for alienation of minor’s property. That 
Sub-section runs as under: 

“Permission to the guardian' to do any of the acts mentioned 
in section 29 shall not be granted except in case of necessity 
or for an evident advantage to the ward.” 

The Act does not define the terms ‘necessity’ or ‘evident advantage’, 
nor have the courts attempted to give any precise meaning to them. The reason 
is obvious: Cases of ‘necessity’ or ‘evident advantage’ can be so multifarious 
and varied that any attempt to lay down a precise definition is bound to fail. 
So also it is difficult to lay down any precise standard of what is reasonable 
and proper in every case! Each case has to be determined on its own merits, 
and there is no limit beyond which the court cannot go. Once the court 
enquires and holds that a particular- transaction is for necessity or evident 
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advantage of the minor or his property, the matter ends there 6 The courts 
in according sanction for alienation of minor’s property to the guardian ha\e 
not taken a very strict view Whenever alienation of property is made for 
providing maintenance to the minor or to the members of his family or for 
providing education to the minor, the courts have held alienation to be for 
necessity % If the personal law of the minor permits or obliges him to do 
certain things, then an alienation made for the purpose of doing them would 
amount to necessity Payment of debts binding on the minor has been held 
to be a necessity for which the guardian can alienate the property of the 
minor 1 Alienation for the purpose of carrying on the business of the 
minor was held to be necessity * 

For determining what is necessity or evident advantage to the minor 
can the test of prudent man be applied? In 1935, Beaumont, C 3 said that the 
test of prudent owner goes too far • According to their Lordships, a manager 
of minor’s estate has no power to sell minor’s property merely for the 

5 Ordinarily the appellate court will not question the discretion of the trial court, unless 

the case is of a manifestly wrong exercise of discretion by the mil court 

6 See, Sasashco Balaji Vs Firm Hiralal Ramgopal, 1938 Nag. 65, Watkins and Dhummo 
(1881) 7 Cal 140, Branson Vs Appasami, 17 Mad 257, VenkattaVs Timmayya, (1889) 
22 Mad 22 Mad 314, Shyam Charanmal Vs Chaudhary Debya Singh (1894) 21 Cal 
827, Mohammad Ah Vs Chianka Shah, (1930) 123 I C 827 Sec also Hemraj Vs 
Nathu (1935) 59 Bom 525 

In Palaniammal V* Kothaundararna, (1944) Mad 418, it was held that the 
guardian has no power to mike a gift of a small portion of minor’s property to tbe 
daughter of the family on the occassion of her marriage In the matter of Lalitha 
(19611 Mad 95 the court refused to give permission for the sale of minor s property 
for the purpose of the marriage of the minor s sister But under section 68 of the 
Indian Contract Act it has been held m several cases that money advanced to the 
minor or his guardian for the purpose of the marriage of the minor, his sister or other 
dependent is a ‘necesssry’ and can be recovered from the property of the minor see, 
Nandan Persad Vs Ayyudhiya Prasad, (1910) 51 C 413 (f B), Yadorao Vs 
Chandradas 1927 Nag 193, Rahimitabibi Vs Sherfuddin 1947 Mad 155, Valicbaran 
Ram Vs Ramdas 1917 Pat 332 Annamalai Vs Muthuswami, 1939 Mad 38, Vaikun- 
tbamVs Kalbpiram, 23 Ma<L512 however see, Tikkilal Vs Kamal Chandra, 1940 Nag 
327, the marriage of the minor was held not to be a necessity 

7 Pt Rajballabh Missir Vs Bishunu Prasad Singh, 1935 Pat 74,Nagammat Vs Verada, 
1950 Mad. 606 Dharamraj Vs. Chandra Shekhar, (1942) Nag 214—1942 Nag 66 

8 fn Anil Kumar das V$ Srat Prabhavati 1940 Lah 532, the guardian borrowed money 
for the purpose of efficient conduct of the business of the minor which constituted the 
main source of minor’s income Augmenting the capital of the minor’s business was 
considered to be a necessity 

In Firm Behanlal Lakbshmi Prasad Vs Maikha Sethari, 1960 Pat 271, money 
was borrowed for carrying on the family bustness of the minor 

In Singh Vs Kharak, (1928) 50 All 776-1928 AIL 403, the court refused per¬ 
mission for the sale of minor’s assests with a view to start a new business which id 
the opinion of the guardian would result in the augmentation of the income of the 
minor 

9 Hemraj Vs Nathu (1935) 59 Bom 525 IF B) 

\ 
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purpose of enhancing the value of the property, or for increasing minor’s 
income, but that it is not correct to say that no transaction can be for the 
benefit of estate which is not of the character to protect or preserve his 
property. However, that was the case under Hindu law. In re Cossumali 
Javar Bhai Pirghai 10 the Bombay High Court took the same view- - ‘the duty of 
the guardian is primarily to preserve, not to add to the property of the minor’. 
The Madras High Court as early as 1864 propounded the test of prudent man 11 
and as late as 1960 it seems to have taken the same view. 12 In the later 
case the guardian sought the permission of the court for the sale of certain 
lands of the minor on the ground that as the law relating to the ceiling of 
land was to be passed shortly, and, therefore, if the lands were sold immedia¬ 
tely they would fetch much more value than the amount of compensation 
which would be paid after the acquisition of land on coming into force of the 
law relating to land ceiling. According the sanction to the guardian, the 
court observed that a broad view must be taken of the concept of ‘what 
is a measure of benefit of the estate of the minor’. Anantannarayanan, J. 
observed: 

“.the permission sought was upon justifiable ground, that it 

related to an event at least as forceable as most events which would impel a 
prudent man to take immediate action to preserve his estate from injury or to 
retain some benefit with regard to it, and that the suggested sale were justified 
by benefit to the minor in a very real sense.” 13 

The expression ‘evident advantage’ as used in the Section does not 
warrant a negative meaning. In our submission its meaning should not be 
narrowed down by equating it with the term of Hindu law, viz., ‘benefit of 
estate.’ 14 If the guardian can show that the proposed alienation would result 
in some benefit or would be advantageous to the minor it should amount to 
‘evident advantage’. 

In our submission the touchstone of the guardian’s power of alienation 
should be the test of prudent man: if a prudent man would not hesitate in 
alienating his property in the given circumstances, then the guardian too 
should be permitted to alienate the property of the minor under similar 
circumstances. 


10. 30 Bom. 591. 

11. Temmakkal Vs. Subbammal (1864) 2 M. H. C. R. 47. 

12. Sakthu Vs. Kappathammal, 1960 Mad. 394. 

13. Ibid, at p. 396. 

14. In respect to karta’s power of alienation for the benefit of estate under Hindu law 
our High Courts differ widely. 
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Permission of the Court 1 

Section 29 clearly lays down that whene\cr the guardian of minor’s' 
property thinks it necessary to alienate the property, he should obtain 'prior 1 
permission of the court A sale effected by the guardian without the per¬ 
mission of the court cannot be upheld on the ground that it benefited the 
minor and was a perfectly honest and bona fide transaction 15 In Rajam' 
Kant Roy Vs Manmath Nath Nandi 18 where the guardian first mortgaged the' 
properties of the minor without the permission of the court and utilized the 
money for the benefit of the minor, and then sold the same properties to 
another person, this time with the permission of the court, ‘Mr Justice 
Fletcher said that the properties passed to the purchaser unaffected by 'the 
inchoate right of the mortgagee 17 ' 

A guardian can take a lease on behalf of the minor without prior 
permission of the court, as taking of lease is not an alienation of properties, 
of the minor 18 

It is the duty of the guardian to comply strictly with the permission of 
the court 18 If the court has sanctioned a usufructuary mortgage, the 
guardian has no authority to effect a simple mortgage 20 An alienation in 
contravention of the direction of the court is invalid 71 Thus, where the court 
sanctioned mortgage of seven katiis in a tajuka belonging to the minor and 
where the guardian mortgaged seven kams m one taluka i and six kanis in 
another, the court held that the mortgage effected by the guardian is some* 
thing different than the one sanctioned and hence it was invalid 23 But a sale 
of minor s property less than what was authorized was held not to be in 

15 , Karim Khan V 8 Salamudflia, (1912) 13 I C 595 (Calcutta High Court) 

16 (1918)461 C 665 (Calcutta High Court) 

17 See also Nagendra Nath Ghaee V s Mohanu Mohan Bose, 1931 Cal 131, where the 

same view wa* taken . , , 

In Convind Rao Vs Rome Atmaram, 1933 Nag 314 it was held that the rule 
relating to prior permission of the'court for any proposed alienation by the guardian 
1 is not an intolerable restraint on -efficient management In this case the guardian 
puTporated to create an o.cupancy tenancy without the prior permission of the court 
he court ho ding the tenancy invalid said that even though the tenancy was benficial 
to the minor it cannot be upheld It cannot lie a matter of any difficulty for the guar¬ 
dian to approach the court and obtain permission . 

18 Gurdm Vs Durgadeen 54 1 C 19 (Oudh) So also the surrender of expropnetory 
right was held not to amount to alienation 1927 All 5(6 But relase of sub-soil 
rights was held to be an alienation requiring prior permission of the court Jagdaroba 
Parsad Vs Anandinath, 1938 Pat 337=17 Pat 460 

19 Ramdeen Singh Vs Ram Sumer Singh, 1925 Oudh 237 , > , 

20 S> """ ,as 1921 ™ See also, Abdul Rihim Vs Abdul Hwsaio, 

1928 Sindh 101 t 

21 9sTc h 500 3tl VS Matbar Raj ” 1935 AIL4 1 Mangal Kumar Vs Sheo Sara* (1926)' 
22. (1913)111 C. 624 HirdotryaVs Shnnath Chaktavarti (Calcutta) 
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contravention of the permission of the,court. 23 . 

If on account of remissness of the judge a transaction results'.to the 
detriment of the minor, the transaction can be reopened 24 ■ In Immami Vs. 
Mst. Kallo 25 where on an auction ordered by the court on the application for 
permission to sell the minor's house by the guardian, the court directed that 
a draft sale-deed should be prepared for its approval. On the court making 
some alteration in the draft sale-deed, the highest bidder not accepting the 
.alterations gave a notice through his lawyer ; whereupon the court sanctioned 
the sale in favour of another purchaser. The highest bidder brought a suit for 
specific performance. Dismissing the suit, the court said the transaction as 
desired by the plaintiff was not in the benefit of the minor and therefore the 
subsequent permission in favour of another person was valid. 26 

I • i 

In Mansaram Das Vs. Ahmed Hossain 27 the guardian obtained per¬ 
mission for raising loan by mortgaging the properties of the minor. The 
loan was taken but no mortgage was effected. Subsequently the court 
cancelled the sanction. It was held that the revocation of the sanction/was 
valid even against the creditor. , In Tarni Kumar Dutta Vs. Sarish Chandra 
das 28 the certified guardian entered into contract for the sale of certain proper- 
' ties of the minor with a purchaser. Subsequently the sale was sanctioned by 
the court: >But before , the sale-deed could be executed, the grandmother of 
• the minor applied that the properties were subject to her claim of maintena¬ 
nce. The purchaser - was not .willing to purchase, the properties with encum- 
berance and therefore the guardian applied for the sale of properties to some 
one else. The court ordered that the properties be sold by auction. The 
highest bid was higher than the purchase-price agreed upon between the 
guardian and the original purchaser. The revocation of the earlier sanction 
was held valid as being in the interest of the minor. 28 , 

Once the permission is granted and alienation,is made, the court has 
no 'authority to withdraw the permission merely because another person 
comes before the court and makes a better offer. 30 In Premsukh Dass \s. 
Lakshmi Tewari 31 on the application of the guardian for the sanction of sale 
of certain properties of the minor, the court sanctioned the sale of properties 
in the name of a person for Rs 400/-. Subsequently another person offered 

23. Innatunissa Bibi Vs. Jankinath 1918 Cal. 827. 

See also, Raghunath Singh Vs. Dhondhe Singh, 1926 Oudh 169; Bhusan Chandra 
Vs. Hiramany Roy, 1957 Tripura 1. ' i 

24. Sajjad Hussain Vs. Abdul Rahim, 1929 Oudh 354. , , , 

25. Immami Vs. Mst. Kallo, 38 All. 433.,. , 

26. See also Chhitar Mai Vs. Jagannath, 29 All. 213. 

27. 311. C. 380. (Cal.) 

28. 1925 Cal'1160. 

29. See also Ramdeo Persad Vs. Sheonarayan, 1935 Pat. 225. 

30. Bishambardas Vs. Sardarilal, 1930 Lah. 1017. 

31. (1918) 46 I. C. 54Z 
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Rs 1000/- The court asked the original vendee whether he was prepared to 
pay that pnce and on his showiog willingness to do so, the court ordered the 
sale in his favour The sale deed was executed and registered After some 
time another person applied to the court and offered a higher price, where¬ 
upon the court ordered the properties to be sold by auction It was held 
that once the sanction was given and the transaction was completed, the court 
has no jurisdiction to re open it 


It is submitted that before a transaction is finally completed the court 
may m cases of evident advantage or benefit of the minor revoke the permis 
sion, but once a transaction is completed or the alienee has changed his 
position, such as by performing his part of his obligation, the court should 
not revoke the sanction merely because it finds revocation more beneficial or 
advantageous to the minor, unless it is shown that the alienee acted mala fide 
or fraudulently 32 


Duties of the Court and the guardian in 
respect to Alienation of Minor’s Property • 

In the matter of alienation of the minor’s property, it is the duty of the 
court as well as of the guardian to act promptly In Gulam Haidar Vs Iqbal 
Nath* 3 ,where on the application of the guardian for permission to give lease of 
certain land of the minor, the court ordered that the land be give on lease to 
the highest bidder by auction Subsequently certain dispute arose between the 
guardian and the leasee and matter went to the High Court twice, their Lord- 
ships of the Lahore High Court said “It was the duty of the guardian court to 
carry out the directions given by the High Court and decide alt petty disputes 
that had arisen between the guardian and the plaintifT itself instead of saying 
that it was unable to do anything in the matter This inaction of the 
guardian court resulted in the delay In between this period, the 
agricultural prices fell and the leasee was no longer willing to take the lease 
In ami Nath Sahi Vs Lalji Chaubc 35 , the guardian applied for permission to 
the court for the sale of a half share in the properties of the minor The 
permission was given in 1891 Till 1906 she did not sell the properties of the 

minor In fh,( , one rt,. _ 


minor In that jear she sold the 
Allahabad High Court said 


properties Their Lordships of the 


“The so-called sanction was obtained in September 1891 The sale-deed 
‘ r J^' S r ‘° n ''I s m February 1906-about fourteen and a half years 

alKm a rd s The Sana,on is referred to ,r the sole-deed as ,f ,t author, zed 
- r ‘ ' T ° the property But it is quite clear that the District Judge m 


32- For fraud, sec supra 

33 1939 Lah U8 

34 Ibid at Page 120 

35 35 A1I 150 
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1891 did not intend to sanction the transfer of the minor’s property fifteen 
years later when the circumstances of the family must have altered 
considerably. In our opinion the transfer cannot be supported by the 
sanction given in 1891.” 

Not merely it is the duty of the guardian to act promptly or at least within 
the reasonble time, but it is also his duty to apply for fresh sanction if circum¬ 
stances change subsequently. In Udai Pap Singh Vs. Pyare, 36 the guardian was 
accorded sanction for the mortgage of certain properties of the minor for the 
goana ceremony of the sister of the minor, for the maintenance of the minor 
and for necessary expenses. Before the mortgage could be effected the 
circumstances changed and money was no longer needed for the goana cere¬ 
mony of the sister. The guardian nevertheless effected the mortgage. Their 
Lordships of the Allahabad High Court 31 observed: 

“I am of the opinion that under the changed circumstances it was necess¬ 
ary for a new permission from the District Judge to be obtained and that for the 
mortgage-deed in question it cannot be said that there was any permission of 
the District Judge. The circumstances were so entirely different and the 
transaction was so entirely different that the former permission did not cover the 
transaction. The language of S. 29, Guardians and Wards Act is imperative.” 

In Commissioner of Wakf Vs. Mohammed Moshin 38 , Chakrvarti, C. J. 
and Sarkar J. said that S. 29 of the Guardians and Wards Act does no more 
than empower the court to make an order authorizing the guardian to 
transfer the properties of the minor: such transfer, however, must be 
according to the law applicable to it. ‘S. 29 does not empower the court to 
authorize the transfer of property inconsistent with law. It is not intended to 
create a new form of transfer, not to interfere with any principle of law.’ In 
this case the court sanctioned the creation of a wakf by the guardian of the 
properties of the minor. The question was not whether or not the wakf was 
for the benefit of the minor. Under Mohammedan law no one except the 
owner of property can create the wakf, and as such the guardian has no power 
to create the wakf of the properties of his ward, even with the sanction of the 
court 39 . 

A great responsibility is cast on the guardian applying for permission 
and on the court according permission to alienate minor’s property. It is 
the duty of the guardian to find out the real value of the property and 
inform the court accordingly. 40 In Prem Suk Das Vs. Lachman Teqari, 41 

36. 1938 All. 109. 

37. Per Benett J. 

38. 1954 Cal. 463. 

39. Ibid. 

40. 46 I. C. 452. 

41. Ibid at p. 544. 
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the District Judge accorded sanction for the sale of minor's property and 
referred the petition to the Munsif for a report on the valuation of property 
The Munsif m hts report gave the valuation to be Rs 400/- Later on offers 
of Rs 1000/ and Rs 1400 were received for the same property The Court 
observed 

“If the house was really worth Rs 1400 or even Rs 1000 the report of 
the Munsif reflects very little credit to him, when the District Judge seftt 1 for a 
report from him as to the value of the minor's property he ought to have 
taken very good care that he had proper independent evidence as to what was 
the real value of the property bearing m mind that it is the duty of the court 
to look carefully after the interest of the minor ’’ > 

In re Jagannath Ramaji* 1 their Lordships of the Bombay High Court 
observed 

“ but under any circumstances I do not consider I could grant 

the sanction without fuller information as to the means of the petitioner and 
the nature and amount of movable property of the family than is afforded in 
the petition, for it may be (I do not say n is) the case that the petitioner is 
m Teceipt of a comparatively large income by way of salary, in addition to 
the income of the immovable property, which he has been squandering, and 
thus the necessity of borrowing money for proper purposes has arisen ” 

The Calcutta High Court, in a case under the' Act No 40 of 1858, 
said ,r ' 

, “The civil court has now not only the power, but is bound, as I consider, 

under that section to enquire into the circumstances of each case and to 
'’determine whether as a matter of Jaw and procedure, it is right that any 
proposed sale or mortgage of the minor’s property should take place* 3 " 

The aboie observation was followed in the matter’of the petition of 
Shnsh Chandra 44 ,In T3ruu Kumar Dutta Vs Sinsh Chandra Das, 45 their 
Lordships said that it was the duty of the court to'see that the proposed 
alienation confers highest benefit on the minor , when the propertyis sold by 
auction, it is the duty of the court to look to the benefit of the minor and it is 
not concerned with the motives of the nval purchaser in giving highe^bids 
In Samath Kahtha Vs Dharma Rao,*® the court said that in the matters 
relating to permission for the sale of minor’s property, a court under the 
Guardians and Wards Act has special responsibilities to discharge , it must 
satisfy itself that the permission sought, and given, was in the interest of the 
minor * i * ' • . } 

Guardian Court’s Duty to enquire-" 1 

As early as 1879, the Calcutta High Court said that under the statute the 
guardian-court iris great resp onsibilities and duties, it must enquire as to the 
42. 19 Bom 96 

43 SsVhar Chandra V Dulpaty Singh (1879) 5 Cal 363 < 

44 6 Cal 161 > i 

45 1925 Cal 1160 

46 1953 Assam 44 , 
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existence of the legal necessity and the value of the property proposed to be 
alienated. 47 In Rameshwar Singh Vs. Dhanpat Singh, the guardian court’s 
duty to enquire was reiterated. In Dyan Khan Vs. Sarat Chandra 48 it was 

said that an order sanctioning alienation without enquiry was badj,but then 

the transaction is not void; ,it is merely voidable. In Prohlad Chandra Vs. 
Ram, Saran Chowdhry 49 the court said that the statute imposed an 
obligation on the trial court to enquire and determine to its satisfaction that 
the alienation sanctioned was necessary or advantageous, but from this it 
does not follow that order passed without an enquiry is without jurisdiction 
and the transaction is void ; it merely renders the transaction voidable. 

In Gopal Vs. Mehtab, 50 the trial court accorded permission on- that very 
day on which application was made 'without making any enquiry, Poggot, 
A 1 . C. J. said that the statute required that the court 'should apply its mind 
before according permission for any alienation of the minor’s 
property. 51 In Rameshwar Bakkash Singh Vs. Mst, ’ Ridh- Kuer, 52 
Wazir Hasan and Neave A. J. Cs. said that the guardian-'court has the duty 
to enquire. As to the effect of an order passed without enquiry, their 
Lordships observed : ' ' 

. I • ■'! 

' 1 “An order passed by a court in violation of such rules of procedure, 
however mandatory, as relate merely to the form of the order/ cannot be 
treated as a nullity/ The,omission to follow such'rules of procedure can 
amount to no more than a mere irregularity, a material irregularity in the 
circumstances of a particular case.' , On the other hand, an order, passed by a 
court in violation .of such rules of procedure as the observance,of which only 
invests the court with jurisdiction, to pass the order, is a nullty.” 63 

, _ * r .1 

Then came Mohan Lai Vs. Sheikh Mohammed Adal 54 , where the trial 
court, without making any enquiry whatever, granted permission for the sale 
of minoris property on the very day on,which the application was - made and 
on the same day the property was auctioned. The court observed : . ; 

In the present case there was no enquiry whatever and in my opinion 
the want • of such, enquiry without which the r judge is prohibited 
1 from granting permission to, sell property amounts to a want of jurisdiction 

47. (1879) 5,Cal. 363, (the case under was under the Art of 1958). 

48. ( 921) 26 C. W. N. 218. / , . 

49. 1924 Cal. 420; see also Nallaka Venkataswami Vs. Rangam Viranamma, 1922 Mad. 
135. 

50. (1909) 21. C. 237 (Oudh). ' ' 

51 . In this case the guardian was a pardanaseen lady so the learned Judge felt that the 
trial judge has a special duty to be careful and enquire into the matter. 

52. 1925 Oudh 633. ' 

53. Ibid at p. 637. 

54. 1926 Oudh 88. 
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in the judge to proceed with the matter and his order is in consequence a 
nullity ” 

The court felt that leaving no margin of time for the judge to enquire 
was a fraudulent act on the part of the purchaser and this seems to be the 
mam reason why the court held that the entire transaction was void It is 
submitted the decision could not be interpreted to lay down that an order 
sanctioning an alienation without enquiry renders the alienation void This 
becomes clear from the decision in Sajjid Hussain Vs Abdul Rahim 55 where 
the court said that the absence of enquiry would not vitiate the transaction if 
the judge has been able to conclude a good bargain 

The Punjab Chief Court in Sultan Singh Vs Hashmat Ullah 54 said that 
the Legislature did not intend that a court should give permission to a 
guardian to sell minor’s property without fixing at least an approximate 
price and without clearly ascertaining what is to be sold and for what value 
Das and Alluson, JJ , of the Patna High Court in Mahabir Das Vs Janardan 
Parsad Sahu- 7 said 

“Now it is obvious that the Guardians and Wards Act throws the 
entire responsibility for granting permission to the guardian to do any of the 
acts mentioned in section 29 upon the civil court and it is undoubted that the 
civil court must exercise the utmost circumspection before granting per¬ 
mission to the guardian to do any of these acts It follows that due enquiry 
must take place before the permission can be granted by it to the guardian to 
do any of those acts " 


The Nagpur High Court has also said that there is an obligation on the 
court to enquire into the alleged necessity or advantage before granting per¬ 
mission to a guardian for alienation of minor’s property. 58 The Assam High 
Court* said that where an order granting permission to the guardian to sell 
the minor s property is based upon little or no enquiry at all as to the state¬ 
ments made by the guardian the court acts with material irregularity in the 
exercise of its jurisdiction and the order must be set aside In revision As to 
the duty of the guardian-court Thadam, C J and Labhava, J observed 

‘In the matter relating to permission for the sale of property belonging 
to a minor, a court under the Guardians and Wards Act, has a special res- 
ponsi i ty to discharge It must satisfy itself th 3 t the permission sought 
and given, is in the interest of the minor It should not be content merely to 
rely upon an affidavit or affidavits It is its duty to satisfy itself mdepen- 
d r y f;. a ® d i v,ts » for instance ' by calling for evidence as to the market 
' .. e an sou £bt to be sold, before it comes to a conclusion as to the 

value,of the property 

55 1929 Oudh 3S4 '- ' 

56 (1015)29 I C 

57 1928 Pat M3 

« Kl ™»Sast„ 1942 Nag. 12. 

60 ‘• DtaBm Ram nek, 1952 Atom 44 

. P 44 See also Bhusan Chandra Vs Hiramony Roy, 1957 Tripura 1 
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Thus, under the Guardians and Wards Act, j 890, the guardian-court 
has an obligation to make enquiry before sanctioning an alienation, but if 
the trial court does not make proper enquiry or no enquiry is made, the 
transaction is not void, it is merely voidable 1 . But if fraud is exercised in 
obtaining sanction of the court, then not merely the order of the court would 
be a nullity but also the transaction ensuing from such an order. 2 

Contents of the Order Sanctioning Alienation 

Sub-section (2) of section 31 of the Guardians and Wards Act, 1890 
lays down as to what the order sanctioning alienation should contain. It runs 
as under : 

“The order granting the permission shall recite the necessity or 
advantage, as the case may be, describe the property with 
respect to which the act permitted is to be done, and specify 
such conditions, if any, as the Court may see fit to attach to the 
permission; and it shall be recorded, dated and signed by the 
judge of the court with his own hand, or when from any cause 
he is prevented from recording the order with his own hand, 
shall be taken down in writing from his dictation and be dated 
and signed by him.” 

It has been held that an order granting permission for the alienation 
of minor’s property must recite necessity for it. An order which contains 
no such recital cannot be construed as embodying the particulars required by 
section 31 (2) merely because it is endorsed upon an application specifying an 
alleged necessity, such an order cannot constitute valid permission. 3 An 
order sanctioning alienation is defective if it does not specify as to what 
property is to be sold. 4 In Mohan Lai vs. Sheik Mohammed Adil 5 the 
court said that under section 31 (2) the order granting permission to alienate 
should recite the necessity and describe the property in respect to which the 
permission is given, and the order is to be recorded, dated and signed by the 
judge himself. Thus an endorsement with the word ‘approved’ on a draft 
sale-deed by the District Judge does not amount to a permission to sell. 
The Punjab Chief Court said that the Statute did not intend that a court 
should give permission to a guardian to sell the ward’s property without fixing 
atleast an approximate price and without clearly ascertaining what is to be 
sold and at what price. 6 But if the court after due enquiry sanctions an 

1. Prolhad Chandra Vs. Ramsaram, 1924 Cal. 420, Mohan Lai Vs. Md. Adil, 1926 Oudh 
88 . 

2. Rameshwar Singh Vs. Dhanpat Singh (1910) 5 I. C. 334; Ganga Parsad Vs. Maharani 
Bibi, (1884) 11 Cal. 379 (P.C.). 

3. Gopal Vs. Mehataba, (1909) 2 I. C. 237. 

4. Ramadhin Vs. Ram Sumer, 1955 Oudh 237. 

5. 1925 Oudh 88. 

6. Sultan Singh Vs. Hashmat Ullah, (1915) 29 I. C. 884. 
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alienation, though tn the order the necessity or advantage is not recited, this 
amounts to a substantial compliance with the section 7 Mere omission to 
mention the rate of interest is not a materia! irregularity 8 Their Lordships 
of the Allahabad High Court said that along with the amount to be raised on 
the security of the property of the minor, the rate of interest should also be 
stated, if nothing is stated by way of rate of interest then the lender would 
ordinarily be entitled to a reasonable rate of interest • But once the 'rate 
of interest is fixed by the order of the court, its reasonability cannot be chan* 
lenged by the minor 10 , 

In Rameshwar Singh Bahadur Vs Dhanpat Singh, 11 the Calcutta ~Higli 
Court said when the order permitting alienation was endorsed on the back of 
the application asking for sanction, it might be presumed that the court 
adopted the reasons given in the application The Madras High Court also 
said that the order sanctioning alienation should comply with section 31 (2) 
of the Act and it must recite the necessity and other matters stated in the 
section 11 In Bushan Chandra Vs Hiramnay Roy 13 the trial court endorsed 
his order on the back of the application by scribing ‘permitted’, it was held 
that this was not sufficient compliance with, section 31(2), but the order was 
not a nullity, though there was a material irregularity u 

Non*Comphance with section 31(2) • Consequences 1 ' 


If the order according permission to the guardian to alienate minor’s 
property fails to comply with the provisions of section 31(2), is the order and 
the transaction sanctioned thereby a nullity' 7 Our courts are not unanimous 
in their answer to the question , The Madras, High r Court and the Oudh 
Judicial Commissioner s Court have, in a majority of cases, taken the view that 
such an order is a nullity Grecsen and Piggot A C Js opined that ‘such 
an order cannot constitute a valid permission’ 15 , In Ramadhin Singh Vs 
Ram Sumer Singh 7 * the court said that since ‘the order did not conform to the 
mandatory provisions of section 31(2) of the Guardians and Wards .Act the 


7 Inder'Smgh Vs Piara Singh 1927 Lah 665 1 » 

8 Mohammad Ismail Vs Gansi Parsad, U916J 34 ' I C 907 

9 Tfaakar Pamd Vs Ganpat Rat, (1908) 38 All 188, 
see also GaDga Parsad Vs Maharani Bibi 11 Cal 379 IP C) 

Mansaram Vs Ahmed Hossian 21 C. W N 63 _ 

10 Mata Bakbsh Vs PatrajKnmar 1930 Oudh 55 

11 (1910)5 I G. 334 

12. Valtakavenkaiaswami Vs Roganviranatnma,' 1922 Mad 135 
Chettiar V s Tiruguanasubraian Pillai, 1927 Mad 233 "J 

13 1957 Trtpura I ) I r t , 

14 Sant KalUaVs Diman, Ram, 1952 A».« P,„ a 

665 Rameshwar Bakhsh Singh Vs Mst Ridh Kuer, 1925 Oudh 237 

15 Gopal Vs Mehataba (1909) 2 I C 237 

16 1925 Oudh 237. 


also P M-*a® an 
1927 Lab. 
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sale ‘was not binding on the minor’. The observations 17 of Greeven and 
Piggot A. C.Js. were followed in Bankey Lai Vs. Swami Dayal 18 : the court said 
that the provisions of section 31(2) were mandatory and an order not iri 
conformity with it was a nullity and the sanction accorded thereby was illegal.- 
However, Wazi Hasan and Neave A. J Cs. took a different view in RamesliJ 
war: Bashsh Singh Vs. Mst. Ridh Kuer. 19 The learned judges said that 
mere violation of procedure prescribed under section 31(2) for recoiding the 
order granting permission cannot be made a ground for brushing aside the 
finality of the order and the sanction cannot be a mere nullity on that ground; 
ft amounts at best to an irregularity. About the nature of the provision in 
section 31(2) Their Lordships observed: 

“...Sub-section, (2) relates to the form of the order granting permis¬ 
sion, to enquire into the propriety of which we are now 
debarred by the provisions of section 48 of the Act. Obviously 
' the transferee cannot be made to suffer for defects of procedure: 

! for his protection the order of the court is sufficient.”. . 

In Nallaka Venkataswami Vs. Rugum Viranna 20 Their Lordships of the 
Madras High Court said that the sanction of the court to an alienation of the 
minor’s property is only prima facie evidence that the transaction'is a good 
one, but does not cure any inherent defect that may exist in it; the minor may 
at any future time show that it was fraudulent and improper, and not for his 
benefit; but .the burden of proof would be upon him to show that it was so. 

Other High Courts have taken the view that if an order granting per¬ 
mission to the guardian to alienate the minor’s property is not, in form, 
in conformity with section 31(2), but it substantially complies with it, the 
order is not void; such non-compliance is at best ’ an irregularity.' The 
Calcutta High Court said that an order which did not recite necessity was 
valid, , if the application and affidavits on the basis of which the order was 
granted set out necessity clearly; in such a case it would be presumed that the 
court adopted the statements of the guardian in respect to the necessity and 
other things. 21 The Allahabad High Court said that mere omission to 
recite necessity in the order is no more than an irregularity and that it does 
not render the sanction altogether illegal 22 The Lahore High Court said 
that if the sanction was' given after due enquiry, the mere failure to recite 
necessity or advantage was immaterial; there was substantial compliance with 

17. Gopal Vs. Mehtaba, (1909) 2 I. C. 237. 

18. (1920) 56 I.' C. 328^ *, 

19. 1925 Oudh 633. 

20. 1922 Mad. J ‘135. < , 

21. Ramesewar Singh Vs. Dhanpal Singh, (1910) 5 I. C. 334. 

22. Budhoo Vs. Sheo Charan, 1924 All. 875; see also Thakar Parsad Vs. Ganpali Rai, 
(1908) 30 All. 188. 
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the provisions of section 31(2) of the Act 2 * The same view has been taken 
by the Bombay 21 and Patna 25 High Courts In Bhusan Chandra Vs 
Huanmay Roy 2 * the court said that an order passed without following the 
procedure laid down by section 31(2) cannot be said to be absolutely without 
jurisdiction and that the position can be reconciled with section 48 only if 
the view taken is that the order is not nullity but suffers only from an 
irregularity The learned judge observed 

“I am, therefore, of the opinion that such order which is passed 
after full compliance of the provision of section 31 and an order 
which is not so passed is that in the latter case the transferee 
shall not be entitled to the protection to which he is entitled m 
the former case ” 

In our submission, if the court has made due enquiry and has applied 
its mind, then mere formal non compliance with the provision of section 31 
(2) is of no consequence the order may be irregular, but the transaction 
ensuing from it is a perfectly valid and binding transaction But if the court 
failed to make proper enquiry and did not apply its mind to the matter, then 
whether the order formally complies with section 31(2) or not is immaterial, 
such an order cannot be maintained But then the effect of such an order 
cannot be bigger than in a case where no sanction was obtained In view of 
this, a transaction which results from such a sanctton can be avoided at the 
instance of the minor in other words the alienation would be voidable at the 
option of the minor 

Sanction with Conditions 

Sub-section (3) of Section 31 provides that the court has power to 
attach conditions to the order permitting alienation That sub-section runs as 
under 


“The Court may m its discretion attach to the permission the following 

among other conditions, namely — 

(a) that a sale shall not be completed without the sanction of the 
court, 

(b) that a sale shall be made to the highest bidder by public 
auction, before the court or some person specially appointed by 
the court for that purpose, at a time and place to be specified 

23 Inder Singh Vs PiaTa Singh 1927 Lah 665 

24 Baton Vasudeo Vs Sadashive 1936 Bom 389. 

25 MahabirVs Jamuna, 1928 Pat 543 
N 26 1957 Tnpura 1 
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by the court, after such proclamation of the intended sale as the 
court, subject to any rules made under this Act by the High 
Court, directs; 

(c) that a lease shall not be made in consideration of a premium 
or shall be made for such term or years and subject to such 
rents and covenants as the court directs; 

(d) that the whole or any part of the proceeds of the act permitted 
shall be paid into the court by the guardian to be disbursed 
therefrom or to be invested by the court on prescribed securities 
or to be otherwise disposed of as the court directs.” 

It has been held that the court should not direct the sale or any other 
alienation to be made in the name of the particular person. 27 It may be true, 
as the court said on another occasion, that it was no part of the duty of the 
judge to direct the sale to a particular person, but if the court takes into 
consideration suitability or otherwise of a prospective purchaser, there is no 
irregularity in doing so. As has been seen above it has been held that it is 
the duty of the court to fix the rate of interest, 28 but if no rate of interest is 
fixed the minor cannot avoid the transaction merely on this ground: in such 
cases the lender is entitled to a reasonable rate of interest, 29 

It may be that the court in according sanction lays down certain 
conditions which are impossible of performance. Can the alienee disregard 
those conditions by saying that since their performance ■ is impossible, the 
transaction be treated as without any conditions ? This question came for 
consideration in Kishori Ramanji Mahahara Vs. Pandit Duley Ram 30 and 
their Lordships of the Allahabad High Court observed: 

“The District Judge was the guardian of the minor. The certificated 
guardian could not transfer the property of the minor without 
the sanction of the District Judge. If the District Judge laid 
a down certain terms which could not be complied with by the 

intending transferee, his remedy was to go to the District Judge 
and to say that under the conditions imposed he could not 
,u take the transfer. The District Judge may or may not have- 

varied the terms. But it is not open to the transferee to say 
that the conditions laid down were impossible of compliance 
A 7 . Thakur Gobardhan Lai Vs. Sheo Narayan Sahu, 1929 Pat. 202. 

\j}fl. Ganga Parsad Sahu Vs. Maharani Bibi, 11 Cal. 379 (P. C.) Abdul Rahim Vs. Abdul 
'(,j Hussein, 1928 Sind. 101. 

A' i. Mansaramdas Vs. Ahmad Hossain, 37 J. C. 380; Thakur Parsad Vs. Gauripat Rai, 30 
Ali. 188. 

I. 1924 All. 474. 
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and therefore he would take the minor’s property without 
complying with the restrictions imposed 

The conditions that the court may impose may be considered under the 
following two heads 

(a) Condition precedent, and 

(b) Condition subsequent 

In Dyam Khan Vs Sarath Chandra De» where the District Judge 
empowered the guardian to sell certain properties of minors for »he discharge 
of certain debts and directed him to put m the bonds before the court a ter 
they have been satisfied with the endorsement of the creditor their Lordships 
observed 

“We agree with the learned Subordinate Judge in saying that the 
condition which the District judge imposed was not a condition 
precedent affecting the sale but a condition subsequent, imposed 
m order that he might satisfy himself that Ayesha Bibi had 
properly applied the money realised by the sale in the discharge 
of minor’s debts The condition which he imposed that 

the bonds should be shown to him ful’y discharged would not 
and could not affect the sale It is obvious that the bonds 
could not be produced until the sale has been complete , 

1 the money has been paid and the sale proceeds have been app ie 

in the discharge of the bonds ”, < 

In Vmayak Ganesh Malwadhkar Vs Shantha Bat 8 ’, the court authorised 
the guardian to mortgage the property of the minor, and directed hun^ 
make certain payment on behalf of the minor and deposit the balance in ^ 
court The guardian failed to deposit the balance in the court ^ 
the alienation bemg challenged on that ground, Nassooden and Thakor, > 
said that the lender was not bound to go behind the order of the 
Judge sanctioning the loan, was entitled to rely on it, and if he acte ^ 
fide he was not bound to see to the application of the money or any pa 
it condition being merely subsequent, the transferee is not affected t e 
and the transaction was a perfectly valid one 

In Raghuoath Singh Vs Dhond Singh 33 the permission ran as 
‘Permission to sell half of Mauza Pilkhanwan to pay off the mortgage c 


31 26 C W N 218 

32 1938 Bom. 234 

33 1926 Oudh 169 
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court, the alienation was challenged. On account of difference of opinion 
between the learned judges who heard the appeal, the case was referred to the 
Full Bench. The Full Bench said that the condition as to the submission of 
the draft sale-deed was a condition precedent, the non-compliance of which 
rendered the sale invalid. 

The question came before the Allahabad High Court in Subhan A li Vs. 
Chittu . 34 The order granting permission to sell was as follows : 
“Permission is granted as prayed for on condition that proof of 
payment of the decreetal debt be filed.” No proof of payment was filed, so 
the judge revoked the sanction. Subsequently the guardian filed the proof 
and prayed that the revocation be set aside. The application was rejected. 
The minors on attaining majority challenged the sale on this ground. Iqbal 
Ahmed and Kendell JJ of the Allahabad High Court observed as under: 

“.a distinction must be drawn between a condition precedent 

and a condition subsequent imposed by the District Judge on the 
guardian. Non-compliance with a condition precedent would 
vitiate a transfer made by the guardian. But the same cannot 
be the effect of non-compliance with a condition subsequent, 
unless there is something in the order granting permission to 
transfer the minor’s property, casting an obligation on the 
transferee of that property to do some act subsequent to the 
execution of the deed of transfer in his favour. The only duty 
cast on the transferee by law is that he must satisfy himself that 
the order sanctioning the transfer has been strictly complied 
with by the guardian upto the time of the execution of the deed 
of transfer and that no condition precedent imposed by the 
order has been violated. If the condition precedent has been 
complied with by the transferee in conformity with the permis¬ 
sion granted by the District Judge, a good title will pass to the 
transferee and the failure of the guardian to comply with the 
subsequent condition cannot divest the title already vested in the 
transferee by the transfer. If by the order sanctioning the 
transfer, the guardian and not the transferee is directed to 
certain acts after the execution of the deed of transfer, the 
failure of the guardian to comply with that direction cannot 
effect the validity of the transfer .” 35 

her late husband is granted. Draft sale-deed will be filed for the approval of 
the court. As the draft sale-deed was not presented for the approval of the 

34 1927 All. 63J 

35. 1927 All. 631 at p. 632; see also Kunja Mai Vs. Gaun Shankar, (1905) 3 A.L.J. 30. 
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The present writer is entirely in agreement with the above obser¬ 
vations 

Can the Alienee Rest on the Sanction 5 

The question that arises may be posed as Does an order under 
section 29 authorizing the guardian to alienate minor’s property afford 
complete protection to the alienee against future impeachment of alienation 
by the minor or any other person claiming through him? Or, the question 
may be put differently Is an order passed under section 29 permitting the 
guardian to alienate minor’s property conclusive against the minor in the 
sense that the minor cannot impeach the alienation subsequently on any 
ground? If the answer to the question is m the negative, then, in what cases 
can the minor challenge the alienation and what would be the value of the 
order in such proceedings 738 

No straight answer has yet been guen by our courts 

The question came for consideration for the first time before their 
Lordships of the Calcutta High Court in 1879 s * under the Act 40 of 1858 
Sir Richard Garth, CJ, said that before the Act of 1858 a purchaser was 
bound to make enquiries as to the existence of necessity and to satisfy himself 
as a honest man, it was intended by the Statute not only to protect the 
interests of the minor but also to throw upon the civil court a large share of 
responsibility which had previously been upon the guardian and to which 
the latter was found as a rule deplorably unequal The learned Chief Justice 
then observed 

‘Tf under these circumstances the judge upon whom the responsibility 
is thus thrown by the law makes an order for sale it seems to me in the 
highest degree unreasonable to say that a party purchasing under that order 
is T>ound to make the same enquiry which the judge had made, and to 
determine for himself whether the judge has done his duty properly and 
come to the right conclusion If this were so, a purchaser buying under an 
order of the court would be u nder the same obligation, and would ’obtain no 

36 A Pull Bench of the Madras High Court posed the question as follows 

“Whether the existence of an order under section 31 of the Guardians and Wards 
Act 1890, granting leave to a guardian for alienating the property of the ward, 
is corclusive proof that the alienation made in pursuance thereof is supported 
by necessity or benefit to the minor If the answer to the question is in 
negative, what is the value of that order in any 'subsequent litigation, wherein 
the minor impungs the validity of the alienation?” 

(Hatiknshnan Vs ShnC P Jain Temple, 1962 Mad 267) 

37 Sikhar Chandra Vs Dulpatty Singh (1879) 5 Cal 363 
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better title than if he had bought direct from an uncertified guardian 38 .” 

In Gangapershad Vs. Maharani Bibi 39 , on appeal from the order of the 
Calcutta High Court, Sir A. Hobhouse cf the Privy Council observed that 
when an order of the court has been made authorizing the guardian of an 
infant to raise a loan on the security of the infant’s estate, the lender of the 
money was entitled to trust to that order, and that he is not bound to 
enquire as to the expediency or necessity of the loan for the benefit of 
the infant's estate. Their Lordships then said : 

“If any fraud or underhand dealing is brought home to him that would 
be a different matter ; but apart from any charge of that kind, their 
Lordships think he is entitled to rest-upon the order 40 .” 

Their Lordships then remarked : ‘It is sufficient for the plaintiff to say, 
“I have got the order of the court’. ” 

Relying on the above observations, Harington and Chatterjea, JL, 
said that a mortgagee was not bound to go behind the order to enquire 
whether the order ought to have been made or not and a mortgage executed 
with the permission of the court was good and binding on the minor 41 . 
That has been the view of the Calcutta Higli Court since then 42 . Thus, the 
Calcutta. High Court takes the view that the alienee is entitled to rest on the 
sanction, and an alienation made ‘ thereunder cannot be impeached except 
on the ground of fraud. 

The Allahabad High Court 43 relying on the Privy Council dicision in 
Ganga Parshad Vs. Maharani Bibi 44 said that an alienee or creditor was 
entitled to rely on the order of the court as evidence that the court satisfied 
itself on the necessity and that the transaction was proper one. This view 
was affirmed in Benaras Bank Ltd. Vs. Dip Chandra 45 . However in 
Ram Bhayan Vs. Matbar Singh 40 their Lordships of the Allahabad High 
Court said that once the sanction under S.29 was obtained, the burden of 
proof would shift and if the minor wanted to avoid the alienation, then it 
would be for him to show that the transfer was not binding upon him. 

38. However certain observations made in this case were interpreted to give the decision a 
different mcanig. See the following pages. (1922 Mad. 135) 

39. (1884) 11 Cal. 379. 

40. Ibid at p. 384 : emphasis has been supplied by the author. 

41. Rameshwar Singh Bahadur Vs. Dhanpat Singh, (1910) 5 I. C. 334 (Cal.) 

42. See, Jugol Kishore Choudhurani Vs. Ananda Lai Chovvdhuri, 22 Cal. 545 ; Jagbandhu 
Pal Vs. Haladhar Pal Chowdhory, (1917) 41 I. C. 269 ; See also Prohlad Chandra Vs. 
Ramsarn Chowdhury, 1924 Cal. 420. 

43. Buddoo Vs. Sheo Charan, 1924 All. 875. 

44. 11 Cal. 379. 

45. 1936 All. 172. 

46. 1935 All. 41. 
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In this case the guardian transferred the properties of the minor m utter 
disregard of the order of the court and therefore the alienation was 
held invalid } 

The Punjab Chief Court in Mst Raehmam Vs Mst HusamBi 47 
said that a sale with the permission of the court effected by the certificated 
guardian could not be impeached by the minor on the ground that there was 
no necessity for it and, unless the court's permission was obtained by fraud, 
such a sale transfers good title to the vendee The Lahore High Court 
relying on Ganga Patsad Vs Maharam Bibi 4 * said that a vendee from the 
guardian of a minor was entitled to rely on the court’s sanction absolutely 
and was not bound to inquire into the benefit or necessity of the transaction 49 
In Bnj Raj Saran Vs Alliance Bank, Simla 50 Tek Chand and Dalip Singh, JJ 
said that an alienee is entitled to trust the court’s sanction and his title would 
not be affected unless there was fraud or underhand dealing to which the 
alienee was a party 51 

The Patna High Court considered the question in Mahabir Das Vs 
Jamuna Prasad-* Mr Justice Das said that if there exists an order permitt¬ 
ing the guardian to alienate the minor's property, then the existence of such 
an order is conclusive on the question of due enquiry which is all that is 
necessary to be made by a creditor, unless it is shown that the creditor was 
a party to a fraudulent misrepresentation to the District Judge 

The Oudh Judicial Commissioner's Court said that a suit to set aside a 
sale of the minor’s property made by his guardian with the sanction of the 
court can be maintained only if it is shown that the District judge’s order was 
illegal or that the sale was not in conformity with that order or that the 
proceedings were vitiated by fraud on behalf of the purchaser , even if it is 
established that the court was misled by fraud or misrepresentation of the 
guardian, the sale cannot be set aside unless it is shown that the purchaser 
was privy to the fraud or at least was aware of it A bona fide purchaser 
is sufficiently protected by the fact that the sale was sanctioned by the 
District Judge 55 

47 (1919)52 IC. 841 *=1919 Lah 391 
4S II Cal 379 

49 Inder Singh Vs Piara Singh 1927 Lah 66S 

50 1936 Lah 946 

5t Reliance W3s placed on Ganga Parsbad Vs Maharam Bibi, 1! Cat 379 Mst Rehniant 

Vs Mst HusamBi, 1919 Lah 391, Buddoo Vs SheoKarayan 1924 AH 875 , Raman Vs 

Tiruguna 1927 Mad 233 and Mahabtr Parsad Vs Jamuna Parsad, 1928 Pat 543 
52. 1923 P3t 543 

S3 (1919) 49 1 C. 375, Sahohan Singh V Ganga Bakhash Singh 
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The Nagpur High Court also takes the view that the alienee can rest on 
the sanction 54 . 

In Raghavendra Vs. Industrial Bank, Gluedgud 55 , Tyabji, J. of Bombay 
High Court said : 

“The decision of the court eutrusted with the duty of deciding whether or 
not to permit the guardian to enter into the sale has already been given. It 
cannot be treated as having some effect other than laid down in the Act 
under which the permission is given, nor is there any ground shown why it 
should be ignored,” 

The other judge, Mr. Broomfield quoted extensively from the Privy 
Council decision in Ganga Parsad Vs. Maharani Bibi 56 and relied on it. In 
Vinayak Ganesh Malwarkar Vs. Shantabai Bapu 57 , Nassoodeen and 
Tliakor JJ. said that where there is a sanction authorizing an alienation and no 
fraud or underhand dealing is alleged, the person who enters into the 
transaction with the guardian would be entitled to rely upon the sanction 
itself for the validity of the transaction ; the lender is not bound to go 
behind the order sanctioning the loan, is entitled to rely on it, and, if acted 
bona fide, is not bound to see to the application of the money or any part 
of. it. 

However in re Dattatraya 58 , Kania J said that in spite of the fact that a 
court has passed an order sanctioning an alienation, the purchaser is not 
absolved from his liability to maket he necessary enquiries, and in the event of 
minor challenging the transaction, the alienee will have to prove that he made 
independent enquiries. Some of the observations made by Princep J., in Sikhar 
Chund Vs. Dulputty Singh 59 which were quoted in Venkaswamy Vs. Viranna 60 
by Ramesam J may be noted here. Prinsep J. said that the sanction merely 
means that it throws the onus on the plaintiff “to show that the alienations 
were improperly made, contrary to the usual rule requiring the purchaser to 
establish the validity of the alienation or that he acted with due care and 
caution after making such enquiry as an honest and prudent man would 
make.” In the same case Garth C. J. said, “But then I also consider that as 
the sales took place under the order of the civil court, the onus lies upon the 
plaintiff to make out a prima facie case, such as she has alleged in her plaint, 

54. Abbass Hussdin Vs. Smt. Kiran Sashtri, 1942 Nag. 12. 

55. 1936 Bom. 389. 

56. 11 Cal. 379. 

57. 1938 Bom. 234. 

58. 1932 Bom. 537= 56 Bom. 519. 

59. ,5 Cal. 363. 

60. ' 1922 Mad. 135. 
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d of fraud or illegality, and to show that the debet or sura of money which 
h formed the consideration for the sale in each case was one for which (he 
minor was not responsible* 1 

sa On the basis of the above observations of Prinsep J and Garth, C J, 
gc Ramesam J reached to the conclusion that in the case of a sanctioned 
n0 alienation the burden of proof is shifted to the plaratifT and that it is not 
su» necessary to say that fraud has to be made out on the part of the purchaser to 
re! unpeach the transaction The other judge, Spencer, J, said that the court’s 
gu, sanction ‘mil not cure inherent defects that may exist in a sale by a guardian ’ 
am It merely shifts the burdon of proof the minor may at any future time show 
In that it was fraudulent or improper and not for the benefit of the rnmor, but 
sau burden of proof would be upon him to show that it was so* 5 
not 

ahe About fi ' e 5 ears later another Bench of the Madras High Court took a 

different view 83 The Court held that when an order of the court has been 
made authorizing the guardian of a minor to raise a loan or to alienate the 
Jan P™?^. the lender or the alienee, as the case may be, is entitled to trust 
2r >g that order and he is not bound to enquire as to the expediency or necessity 
an i transaction, and the transaction must be upheld unless the alienee has 
nec< t>Kn a P 31 ^ 10 fraud or collusion or has been guilty of any underhand dea* 
a pa the Bench expressly differed from the views expressed by Ramesao 

and Spercer, JJ ” 


sale ’ IT -‘ aboy = two cases” were considered by a Full Bench of the Madras 

court Court m Hatiknshnan Vs C P. Jam Temple * 7 The Full Bench cane 

illcga ,0 the conchsion that Nallaka Venhataswami Vs Rugam Viranna** was not 
proccWrracUy decided and that the decision in Viranna Vs Venkatarammayya’’ 
es,ab Jcf to if 1 ® ext ent, namely that an order under section 31(2)'* of 

guards and WaT <k Act can be relied on by the alienee as a subsUtute 

' V3S tcballmei"!.-*£.*“7“* by bul ' baXlt wU be open to the minor who « 
,s suff time Yf Sh0W that the ahenee was put on notice at the 

DlStr, a«ioncrth^C ^ ftematlers ^ ch would show defects in the tract- 
--«,on crtint fee d,d notsct^boTa 6d= Y/bere there is no evidence to sbo' 1 ’ 


. lb>d.atp 134 


49 In«3 Us: Bench ccasated of \ c v,r«cn*,>- „ 

50 194. R, \!_ Raman cheta* vJtS?*® 2cd Rcilly JI 

5 , Rt 5 r« kov 23J 

«. W27Mj4a3, 0 dl9T><S , “ M » t 
*7 1962 Mid. 167 135 

tu'S- 1922 Vlad 135 
52- 1929 1927 Mad. 267 


53 (190- It is submitted that the erf-r „f 


^Secucn 31 merely Uyj^^ 10a under section 3t{2) but 


i under secftc* 
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that there existed circumstances exciting suspicion as to the way in which an 
order under section 31(2) was obtained, the alienee would be entitled to 
rely on it to support his title. 71 The learned Chief Justice observed: 

“It follows that an order under section 31(2) cannot be treated always 
as conclusive on the question as to the existence of necessity 
or benefit; even as to the sufficiency of the enquiry made by the 
alienee, it would be competent for the minor to prove that the alienee did have 
sufficient reason not to rest on the mere existence of the order of court. This 
does not however mean that, where the guardian is guilty of misrepresentation 
or fraud in procuring the order from the court, the alienee should suspect it 
and start an enquiry. So long as he has no knowledge of the guardian’s 
misrepresentation or fraud he will be entitled to rely on the order of the court 
as affording evidence of his honest enquiry. If the minor proves that the 
alienee knew more or did not himself rely on it but made indepenpent enqui¬ 
ries, the onus being on the minor to prove it, the order of the court will not 
afford conclusive evidence on the question of enquiry; burden will then shift 
to the alienee to prove due enquiry. Even if he fails in that he can sustain 
the alienation on the ground that it was for necessity or benefit of the 
minor.” 72 


Their Lordships then said: 

“Under the general law, tne onus of proving justifying circumstances 
will be on the alienee but the existence of an order under section 31(2) of the 
Act which was passed after an enquiry as there being necessitiy etc., though 
not res judicata, will shift the onus on the minor, who will have to prove 
that the alienation was not for necessity etc. This is because the alie¬ 
nation is one sanctioned by court.” 73 


In our submission, though their Lordships expressly differed from the 
observations of Spencer and Ramesam, JJ. in Nallaka s. ugam , ey 
have done nothing but have restated the same view in a different language: 
their Lordships have used the words, ‘this will shift the onus on the minor 
who will have to prove that alienation was not for necessity , w 1 e amesam 
J. said that, ‘the burden of proof is shifted to the plaintiff , i.e. on t e minor. 
Their Lordships said that an order ‘cannot be treated always as cone usive .. 
if the minor proves that the alienee knew more or did not himself rely on 
but made independent enquries, the onus being on the minor to prov , 
order of the court would not afford conclusive evidence on t e ques 
enquiry’, while Spencer, J, said that the sanction of the court to an a lena 


71. 1962 Mad. 267. 

72. 1962 Mad. 267 at p. 273.. 

73. 1962 Mad. 267 at p. 273. 

74. 1922 Mad. 137. 
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of the minor’s property by the guardian is only prima facie evidence that the 
transaction is good one but ‘wi’l not cure inherent defects that may exist in a 
sale by guardian,’ the minor may at any future time show that it was fraudulent 
or improper 

On the basis of the above review of case law, it is submitted, the 
following views emerge lS 

One The order permitting alienation of minor’s property is conclusive 
against the minor, m the sense that the alienee is entitled to rest uoon it, 
except in the case of fraud or some underhand dealing of which he (alienee) t 
has notice 78 > 

Tvro, The order permitting alienation of minor's property accords 
complete protection to the alienee, and in that sense is conclusive against the 
minor, as to the matter that the court made proper enquiries and that there 
existed some necessity justifying alienation, and except in the case of fraud 
or underhand dealing to which the alienee was a party or of which the altenee 
had notice, the order is final and conclusive 77 1 

Three The order of the court permitting alienation of minor’s pro-, 
perty is conclusive against the minor and accords complete protection to the 
alienee from it being impeached later on, except in the case of fraud, 
misrepresentation or underhand dealing to which the alienee was a party 78 

f 1 I 

Four Once the sanction was obtained permitting the guardian to 
alienate the minor’s property, the burden of proof would shift on to the 
minor and if the minor wants to avoid the alienation, then it would be for 
bun to show that the alienation was not binding on him 78 

The fundamental aim of the Guardians and Wards Act has been to 

75 What is here submitted is by way of a summary of various points of views that emerge 
on the basis of opinions expressed in the cases reuewed 

76 Ganga Parshad Sahu Vs MaharamBibi (1884) 11 Cal 379, Rameshwar SiPgh Bahadur 

Vs Dhanpat Singh, (1910) 5 1 C 334 (Cal), Inder Singh Vs Piara Singh, 1927 Lah 665, 
Their Lordships of the Privy Council said. It is sufficient for the plaintiff to say, 4 f 
have got the order of the court , 

This was the broad proposition that was propounded by the Privy Council 

77 Buddoo \ s Sheo Charan, 1924 All 875 Mahabir Parsad Vs Jamuna Parsad, 1928 Pat 1 
543 

78 Bnj Raj Satan Vs Alliance Bank, Simla, 1936 Lah 946, Satiohan Singh Vs 
Bakhsh Singh (1919) 49 I C 375 Vmayak Ganesh Malwarkar Vs Santabai Bapur, 
193S Bom 234 R. M. Raman Chettiar Vs Tngananaamandham Pillai 1927 Mad 233 

79 See Naltaka Vs Rugam Viranna, 1922 Mad 135, Ram Bhyam Vs Matbar Singh. 
1935 All 41, Sikbar Chandra Vs Dulpathy Singh, (1879) 5 Cal 363, Jugol Kishore 
Choudhram Vs Anunda Lai Chaudhn, 22 Cal 545 at p 550 See also Pt Raj 
Valhb V Bishen Prasad Singh 1935 Pat 74 
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accord protection to the person and property of the minor. This purpose 
underlies each and every provision of the Act. When the court appoints 
a guardian of a minor,,the minor becomes a ward of the court. That means 
that the care and control of the property and the person of the minor is 
vested in the court. The expression care and control are not just technical 
words, but they mean that the jurisdiction of the court is parental: the guar¬ 
dian judge is sitting on the Bench not merely to decide contested question of 
law and fact, but also—and that is the main concern of the judge—to look 
after the welfare of the minor and protect the interest of the minor whose 
affairs are directly put under his charge. 80 - 1 

It is well settled proposition under the general law that whosoever 
deals with an incapacitated person must make proper and bona fide enquiries 
before he enters into any transaction with such a person.' As early as 1856 
their Lordships' of the Privy Council 81 laid down, in ; a case'juhder Hindu Law' 
that an alienee of the minor’s property from the guardian’must make' proper 
and bona fide enquiry and if he fails to do so, the transaction would be set 
aside. Of course the' responsibility of the protection of the • interest 
and welfare of the minor is of the guardian. But then an alienee has no 
lesser ' responsibilities. It can happen that a guardian may fail to discharge 
his duties and a third, person may not bother himself to deal with the.minor;, 
the person who .is , going to suffer under these ciraumstnnces, will be 
the, minor. That seems to be the reason why the legislature thought it fit 
to cast upon the guardian court a large share of responsibility and duty in 
respect to transactions relating to minor’s property 82 . t , , , 

Since it can happen that " an alienation may be ‘ necessary or to the 
advantage of the minor under certain circumstances : the very interest and 
welfare of the minor may require its ,alienation'., , It would ,be 
not merely in accordance with justice and fair play, but,also in the interest 
of. the minor, that the alienee who comes forward to enter into the trans¬ 
action in respect to the minor’s property should have reasonable, assurance 
that he would be getting a good title to property free, from any danger of sub¬ 
sequent challenge from the minor This is in the interest of the minor because 
.only then he will be able to get a proper alienee and a.fait; price for his 
property. . , t , . , • 

This seems to 1 be the reason behind section 29 which requires that no 
alienation can be effected by the guardian save with'the prior permission of 
the, court, and section 31 requires that the court can permit such alienation only 
in the case of necessity or evident advantage to the minor. When section 31(1 

80. See Scott Vs. Scott, 1913 A. C. 417. , 

81. Hanuman Parsad Vs. Mst. Babooee, (1856) 6 M. I. A. 383 

82. See the observation of Garth, C.J. in Sikhar Chandra V. Dulpaty Singh, 5 Cal 363. 
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r°.he part of J court The court mutt reach that concluston before it can 
sanction any alienation 83 


In the present submits,on the substance of these provisions is to cast 
a responsibility on the court to make enquiry as to the «pedl«ncy of the 
proposed alienation, and thus not merely to save the alienee from the 
of making enqutry but also to guarantee that an alienation is made only rvhere 
necessity exists and a fair price for the property of the minor is obtained 


Unfortunately, machinery provided under the Guardians and Wards 
Act in this respect has not worked well ,t is not always poss.bk 
court to arrive at a correct conclusion as to whether or not a Pt°P° se “ 
alienation is for the evident advantage or for necessity Mr Justice Kan 
very aptly expressed this M 


“The opportunities for testing the grounds on which the alleged necessi y 
or benefit to the family have come into existence are, as compared witn in 
purchaser, few to the court In the application which is generally mao 
either by the father or the manager, who is interested m the transaction t>ei a 
effected, ex parte statements are made and the court has ordinarily no a equa 
machinery to enquire into the truth or otherwise of the averments in 
Statements would - be ordinarily made by a party who is interested an , 
therefore, require to be very carefully scrutinized, especially if on the foeit b 
of the order which the court might pass, the purchaser considers that be > 
absolved from any further liability to make enquiries on his own account 


‘The crux of the matter is that a proper enquiry should be made as to 
the expediency of the proposed alienation and m that regard, in our submission, 
the guardian court has not been able to live upto its responsibilities this has no 
been always because the court has not been alive of its responsibilities, u 
because, and most often, it has been duped by an unwarry and careless or 
unscrupulous guardian whose sole motive is to see that the transaction 
through and who may be least interested in the welfare of the minor An 
this can often happen not merely because fraud or some other underhar 
method was exercised in obtaining the sanction, but simply on accoun 
of carelessness of the guardian and the insufficiency of means available to t e 
court to dig deep in the matter and find out the truth 


In view of this, if the order sanctioning an alienation by the guardian 

83 See Hanuman Parsad Pandey Vs Mst Mumraj Koonweree (1856) 6 M I A 393,R atn 
Krishna Muraji Vs Ratan Chandra 53 All 190=1931 P C 136 

84 In re Dattatraya Govmd Haldinkar, 1932 Bora 537 
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of the minor’s property is considered final and conclusive in the sense in 
which orders under the Guardians and Wards Act are said to be final and 
conclusive under section 48, it would go to defeat the very purpose which 
underlies the provisions of sections 29 and 31 of the Act. But then to hold, as 
was held 86 by Kania, J., that the alienee is not absolved of his responsibility 
of making independent enquiry, is to reduce the provision to nullity. At the 
same time to say that the entire matter relates to burden of proof—shifting 
from alienee to minor and then from minor to alienee—is to shift a matter 
of substance to mere form. In the present submission, it would be better to 
retain the conclusiveness of the order under section 29 and to recognize some 
exceptional cases in which the order may not be treated as conclusive. 

In view of the above the following proposition may be formulated: 

t 

The alienee or lender can rest on the order of the guardian court passed 
under section 29 authorizing a guardian to alienate the property or take loan : 
the order will be conclusive as to all matters except the following :— 

(a) If the order was obtained by fraud, misrepresentation or some 
' underhand dealing to which the alienee was a party or of which 

he had notice. 88 

(b) If there was some inherent defect in the exercise of the jurisdic¬ 
tion. 87 

(c) If the order of the court was passed v ithout making due and 
proper enquiry. 88 

(d) If the alienee had knowledge of the non-existence of necessity 

85. In re Dattatraya Govind Haldankar, 1932 Bom. 537. 

86 . As to this exception there is no differencc of opinion. This is a well established rule. 
Only question that may arise is that if the order is obtained by fraud and misrepre¬ 
sentation on the part of the guardian of which the alienee had no knowledge nor was 
he a party to it, should alienation stand? Should the alienee be protected as against 
the minor? It may be noted that in such a case both the minor and alienee are 
innocent persons. And if the question is posed out of two innocent persons who 
should suffer, the inevitable answer that suggests itself is: the alienee. The present 
writer felt inclined to subscribe to that view, but then in the broader interest of the 
minor, the present writer has retained the exception as stated. 

87. Commissioner of Wakfs Vs. Md. Mashin, 1954 Cal. 463 has suggested the above rule, 
the observations of Spencer Justice in 1922 Mad. 135 has nothing to do with the 

‘ present exception. This exception will come into operation when the court passing 
the order may not have jurisdiction, or the order passed may be illegal or contrary or 
inconsistent with law. 

88 . This will not be much of hardship on alienee: he can just inspect the file of the court 
and know as to what was what: this exception docs not mean that the alienee has to 
conduct independent enquiry. This exception is suggested because the entire basis 
of order under section 29 is that the guardian court has conducted the enquiry: if that 
fundamental is violated, then the order should pot stand. 
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or some other materail fact relating to the transaction or thal 
he did not act bona fide 89 

Thus if a minor can convince the court that his case is covered by any 
one of the above exceptions, the alienation can be set aside, otherwise the 
alienation would be conclusive against the minor J 


Alienation Without or m Contravention of the Sanction of the Court. • 

A guardian may alienate the property of the minor either without obtaining 
any sanction of the court or without fully complying with the sanction t which 
had been already obtained S 30 of the Guardians and Wards Act lays down 
that an alienation without the sanction of the court is voidable at the instance 
of the minor or any person claiming through him S 30 runs as under * 

“A disposal of immovable property by a guardian m contravention of 
either of the two last foregoing sections is voidable at the instance of any 
other person affected thereby ” 


All the High Courts 90 have held that an alienation without the sanction of 
the court is voidable at the instance of the minor or any other person 
8 An a1,enat,on without the sanction of the court is 

^voidable but if it is not avoide d at the instance of the minor or any other 


__- - juautuce ui me minor or any oium 

I?: ValUsh Ml ^ ra Vs Bishan p ras a d Singh 1935 Pat. 74 If alienee already knew 

was 110 lcsal necessity or advantage to the minor, then sanction will cot 

protect him 

Before the h*> and Ward. Act, 1890. our court, took two v,ews or the matter 
Srt SoTt h k ’ S' t ' ff ' n ' d *■"“>« Ibe sanction of the corn, but 
OCL n.A ITr , “ w “ va " d ™koc, Vs Roy Anund Ki.hore 

»uld aCd?ha S, 7'“^ “ hD “' l9M Cl > 4S >- 51 Cal >»' (revets,oner 

Xu*! J' 5 '”" Vs Nurbrksh V. Rukum Stn*. 

TambolV Vs NaX 5h ,'° S ”“- 9S I C. 530, Run 

ChamtatV. SutajTrt TOZ All TO Syed »» . ™. 

V! Danlavati, 1925 Bom 320; 

V. Ranssar.n Cbowdh, ^ ™ "° C " N 16J - Vrohlad Chanta 

Hosscm, 1927 Cal 836 50,61,11 ®ibi Vs Hafez‘'Mohammed 
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person affected thereby and the period of limitation expires, the alienation will 
be good against all. 93 

7 It has been seen earlier that an alienation which is not in conformity with - 
the sanction accorded by the court is not valid. An alienation in contraven-. 
tion of the directions given by the court sanctioning the alienation or in 
violation of the conditions imposed by the court has been held voidable 91 . In 
some cases 95 it has been held that an alienation made under the order of the 
court passed without any enquiry is null and void. This view is not shared , 
by a great majority of our High Courts and is obviously incorrect : a non- 
sa'rictioned alienation is merely voidable at the instance of- the minor ; an 
alienation made with the sanction of the court where the condtions laid down . 
of directions given by the court are violated cannot have bigger, effect than a 
non-sanctioned alienation. 96 

Once it is shown that the alienation was without or in contravention of 
the sanction, the minor has the right to avoid it and if he chooses to do so it is 
immaterial that the alienation was for the benefit of the minor 97 . The court 
will not even go into the question whether the impugned alienation was for the 
benefit of the minor or not. 98 

_ ___ ^_i • 

Sinaya Vs. Munisami, 22 Mad. 289; Sivanamalai Gonndan, 1938 Mad. 822; Mir 
Gula'm Humuan Sahib Vs. Ayesha Bibi, 1941 Mad. 481 (F.B-) i 

Govardhan Vs. Sheo Narayan, 1929 Pat. 202; Jagdamba Parsad Vs. Anandi Nath, 

. . 1938 Pat. 337. 

93. Gulam Hussain Vs. Ayesha Bibi, 1941 Mad. 481; Lalita Vs. Nagendra, 1940 Cal, 
589. 

94. Kunjamal Vs, Gauri Shankar, 3 A. L. J, 30; Shri Thakore Kishore Vs. Duley Ram, 
1924 All. 474; Jitan Vs. Namko, 1922 All. 45; Chiranjilal Vs. Syed Jlias, 1924 All. 
751; Ram Charitter Vs. Surej Teli, 1932 All. 108; Ram Bhayan Vs. Matbar Singh, 1935 
All. 41. 

- Dataram Vs. Gangaram, 1921 Bom. 212. 

Haridoyatra Vs. Srinath, 19 1. C. 624 (Cal.) Raj Lakhi Vs. Devendra, 24 Cal. 668; 
Innatunnissa Bibi Vs. Janki Nath, 1928 Cal. 827; 

Labh Singh Vs. Shahban, 1926 Lah. 289=7 Lab. 129=95 I. C. 342. 

Sinaya Vs. Munisami, 22 Mad. 289; see also Mir Gulam Humauan Sahib Vs. 
Ayesha Bibi. 1941 Mad. 481 (F. B.). 

Abbas Hussein Vs. Smt. Kiran Shastri, 1942 Nag. 12. 

Ramdhin Singh Vs. Ram Sumer Singh, 1925 Oudh 237; Ragbunath Singh Vs. 
Dhomle Singh, 1926 Oudh 196. 

Abdul Raheen Vs. Abdul Hussein, 192S Sind. 101. 

Bushan Chandra Dule Vs. Hiranmay Roy, 1957 Tirapura 1. 

95. Mohan Lai Vs. Sheikh Mohammed Adil, 1926 Oudh 88. , 

96. Narsinghachrya Vs. Tulsa Bai, 1925 Bom. 320; Charitter Vs. Suraj, 1932 All. 108. 

97. Karim Khan Vs. Salamuddin, 13 I. C. 594; Sinaya Vs. Munusami, 22 Mad. 289; 
Rameshwar Vs. Ridh Kuer, 1925 Oudh 633; Raghunath, Vs. Dhondhe, 1926 Oudh 169; 
Shib Lai Vs., Shamdas, 47 I. C. 353=61 P. R- 1918. Bushan Chandra Vs. Hiranmay 
Roy, 1957 Rripura 1. 

98. ■ Mohan Lai Vs. Adil, 1926 Oudh 88; 
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A minor can avoid an alienation made without or in contravention of the 
sanction of the court by filing a suit 49 But filing of a suit is not necessary on 
the part of the minor. Their Lordships of the Calcutta High Court said that 
a transaction which was voidable at the instance of the minor might be 
repudiated by an act or omission on the part of the minor and that it was not 
necessary for him to bring a suit, therefore, the minor’s failure to institute a 
suit within three years of his attaining majority could not ipso facto perfect 
the title of the alienee 100 But in every case where the minor chooses to 
avoid a transaction it is necessary that he should communicate the avoidance 
to the alienee Their Lordships of the Allahabad High Court obseved, ‘In 
order, however, to constitute an avoidance of a contract it is necessary that 
there should be a communication of the intention to avoid the transaction 
made to the contracting party 101 The minor may express his intention to 
repudiate the alienation by way of defence when an action is brought to 
enforce the transaction against him 102 

Restitution 

Once a transaction has been avoided there arise two questions 

(a) Is the minor entitled to mense profits, and 

(b) Is the alienee entitled to restitution of benefit which the minor 
has derived under the impugned transaction? 

99 Gulam Russian Vs. AyeshaBibi, 1941 Mad 48l={!941) Mad 775 (F B), Jagdamba 
ParsadVs Anandi Nath, 1938 Pat 337=(i938) ]7 Pat 460 

100 Laltt Kumar Vs Nagendra Nath, 1940 Cal 589 

101 Madan Mohan Vs Rangilal, 23 All 238 
102. Jai Narayan Vs Lala Becboo, 1938 AH 369 

Nar Singh Bahadur Singh Vs Surajdeen 52 1 C 137, 

Bbusan Chandra Dev Vs Hiramnay Roy, 1957 Tripura, 1, their Lordship* 
observed 

*Jt is pow well settled that it is not necessary that a minor wishing to avoid a 
transaction must bring a suit for the purpose He can avoid it by way of defence m a 
suit brouhgt against him *’ 

In Nar Singh Bahadur Singh Vs Suraj Singh (1919) 52 1 C- 137, the V P Board 
of Revenue said that a suit was not necessary to set aside a disposal of property 
voidable under section SO of the Guardnm and Wards Act, 1880 In a suit to enforce 
such transaction it is open to the minor to avoid it in the exercise of the option given 
to him by that section by resisting the suit on the ground that the transfer was not 
binding on him < 

Muthukmara Vs Anthony, 1915 Mad 296 ^3 8 Mad 867 Sivanmal.il Vs Arum 
achela, 1938 Mad 822, where it was held that a minor tan repudiate the transaction 
without filing a suit 

See also Trevelyan Law relating to Minors (5th Edition) p 203 Eastern 
Mortgage and Agency Co Vs. Rcbti Kumar, 3C LJ 2 (jO Hem Chandra Vs- Lain 
Mohan 16 C. W N 715=141 C. 515, the minor can declare his will to rescind th* 
transaction by way of defence when a suit is brought to enforce the mortgage again* 1 
him. 
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A voidable transaction is valid till it is avoided. Therefore the 
question of mense profit can arise only from the date when the transaction is 
repudiated. If the transaction is repudiated by filing a suit the minor would 
be entitled to mense profit from the date of the suit. In Devichilai Iyengar Vs. 
Raghupati Venkatachariar 103 Spencer J. said: " ....the plaintiff is entitled to 
mense profits at the rate found by the lower court to be fair from the date of 
the suit only.” 104 In Suraj Rajan Chowdhury Vs. Premchandra 105 the court 
said that in no circumstances the minor can recover mense profit for more 
than three years before the suit, as the remedy would be barred under Article 
109 of the Limitation Act. 100 Mense profits are an equitable remedy and 
therefore the court has a discretion to award them, either from the date of 
repudiation or from the date of institution of suit on the facts and circum¬ 
stances of each case. 

We have seen above that an alienation without the sanction of the 
court is voidable at the instance of the minor. We have also seen that in 
certain cases the minor can repudiate a transaction even if it has been appa¬ 
rently sanctioned by the court. In both the cases the minor can avoid the 
alienation irrespective of the fact whether he has derived benefit or not under 
the transaction, But in those cases where the minor has derived some benefit 
under the transaction, the question is can he retain the advantage and as well 
repudiate the transaction ? 

Section 41 of the Specific Relief Act provides that when the court sets 
aside a transaction it has discretion to order restitution. This is equitable 
remedy and does not arise out of the contract, and like all equitable 
remedies is discretionary. The same principle applies when an alienation is 
impugned and set aside at the instance of the minor. Their Lordships of the 
Calcutta High Court said: “.nothing can be more unjust than to permit 

103. 1926 Mad. 46=88 I. C. 967. 

104. Ibid, at p. 48; see also Brirgu Nath Chaude Vs. Narsingh Tiwa (1916) 34 AIL 61, where 

an alienation made by father was repudiated by sons as being without legal neeessity, 
the court in awarding mense profit sai d that the same can be granted in equity only 
from the date of the suit and not from rhe date of repudiation; see also Bijoy Kumar 
Vs. Kirhsna Mohihini Devi, (1907) 39 Cal. 329. In Subha Goundan Vs. Krishma- 
chari, (1921) 45 Mad. 449, in setting aside an aleination made by the father mense 
profits were granted from the date of repudiation of sale. 

105. 1918 Cal. 360=43 I. C. 781. 

106. ibid: Dass. J. expressed a different opinion : “It is only when the sale is finally set 
aside by a suit, or the decree is finally reversed on appeal, that the possession by 
virtue of the ultimate judicial declaration becomes wrongful not merely from the time 
when such decleration is pronounced but ab initio, i.e. from the time the unsuccessful 
party or the purchser was installed into possession” and therefore, the learned 
judge held that the plaintiff is entitled to mense'profit for the whole period during 
which the defendant was in possession. It may be noted that an invalid alienation 
by the guardian is merely voidable and not void and therefore mense profits can be 
claimed at the earliest from the date of repudiation. 
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a person to sell a tract of land and take the purchase money, and then, 
because the sale happens to be informal and void, to allow him to recover 
back the land and keep the money, any code of law which would tolerate this 
would seem to be liable to the reproach of being a very imperfect or a 
very inequitable one ” W7 The rule of restitution is based on the equitable 
principle of one who seeks equity must do equity , 

Mr Justice Banerjee of the Allahabad High Court«said that where 
the amount for which a hypothecation was made was received for the benefit 
of the minor, he cannot avoid it without making restitution of the money by 
which he has benefited 105 In Mangal Kuman Vs Sheo Saran 109 , the court 
said that if the minor has benefited by an alienation he cannot avoid it 
without restoring the benefit to the alienee In Maksud Ah Khan Vs Sheik 
Abdullah Khan 110 where the guardian mortgaged certain properties of minor 
without the sanction of the court, and then sold the same with the sanction 
of the court, vandee undertaking to pay the mortgagee but fading to do so, 
the court said that the vendee was not estopped from challenging the validity 
of the mortgage but as representative-in-interest of the minor, he could only 
be permitted to get nd of the liability created by the mortgage on condition 

of making restitution to the extent to which the minor was benefited by the 
mortgage money 


Their Lordships of the Calcutta High Court said that when a person 
affected by a transaction voidable under section 30 of the Guardians and 
ards Act seeks to avoid it he is in the position of a person who seeks equity 
must do equity, thus not only can he not ignore the transaction but must offer 
to reimburse the pnor transferee whose money has benefited him 1,1 1° 
Prohlad Chandra Vs RcmsaTan Chowdhry 11 * the court said that the trans¬ 
action should be set aside after complete reimbursement of the alienee In 
ausara as Vs Ahmed Hussain, the court said that a transaction executed by 

the guardian of a minor without the prior permission of the court can be 

avoided by the miror only on restoration of the benefit actually received by 
him under the transaction, but then it ,s for the alienee to show to what 
m0ney 50 ra ‘ sed w as applied for the benefit of the minor or his 


107 

108 
109 

no 


iu 


112 . 

113 


Eastern Mortgage Agency Co Vs Revti Kumar Rey, 3 C L J 360 
NurbakshVs Rukum Singh (1911)11 I C 764 
(1926) 9) I C 500 ' 

1928 AU 77 


A S ' C * ls ,° J AU 340,G»rrajVs Kadi H*mid, 9 All 340 TejpatVs Ganga, (1902) 
All 59 Jai Naravan Vs Bachoo Lai 1938 AH 369 
HtmctamJra Vs Mohan Ul.t, IICL.1 537=14 I C 315 Masharatn D9 Vi 
“"■f N 63-11917)37 1 C. 333 D^jandra Mohan Vs ManoraOT 

Dasi 1922 Cal 150 
1924 Cal 420 

(1917) 37 I C 330 LaUt Kumar das Vs Nagendra Lai, 1940 Cal 589, Nagendra Vs 
Moham Mohan 1931 Cal 131, Raj Lakhi Vs Devendra, 24 Ca) 663 
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The Punjab Chief Court in Sultan Singh Vs. Hasmat Ullah 114 said that 
if a minor sues to undo a transaction entered into by his guardian then, if 
the other party has acted in good faith and the minor or his estate has actually 
received benefit, the minor must, as a condition precedent to the undoing of 
the transaction, restore the said benefit. 115 

In Sinaya Pillai Vs. Munsiram Ayyar, 116 the Madras High Court said 
that the minor can avoid a transaction under section 30 of the Guardians and 
Wards Act only on restoration of benefit received by him. 117 The Oudh 
Judicial Commissioner’s Court said in Lala Parotan Singh Vs. Nazim Hasan 118 
that if a minor avoids an unsanctioned transaction he must restore all benefits 
received under it. 119 

But if the minor has not received any benefit under the 
transaction the question of resfitufion would not arise. 120 Similarly, 
if the alienee has been in possession of the property for a 
considerably long period and has therefore received benefit out 
of the property, the court would ordinarily not grant restitution in such a 
case. 121 Restitution being an equitable remedy, the court usually does not 
grant interest from the date of the sale. But the court can give interest even 
when it awards mense profits to the minor. 122 Restitution can be granted 
against the minor only if there exists an obligation to pay. Their Lordships 
of the Privy Council said: 

“It is not in every case in which a man has benefited by the money 
of another that an obligation to repay the money arises. The question is not 

114. 1915 Lah. 356=29 I. C.’ 804. 

115. see also, Muhamad Ismail Vs. Gauri Parsad, 1916 Lah. 285=34 I. C. 916, where no 
interest was sanctioned in the order permitting mortgage, the court said that since the 
loan benefitted the minor and the guardian could net have obtained loan without 
agreeing to pay interest, the minor could avoid the mortgage only after restoring 
the benefit received under it. 

116. (1899) 22 Mad. 289. 

117. see also 1917 Mad. 235. 

118. (1920) 54 I. C. 846. 

119. The Nagpur High Court also took the same view in Abbass Husain Vs. Kiran Sastri, 
1942 Nagpur 12. 

In Bhusan Chandra Vs. Hiranmay Roy, 1957 Tripura 1, the court said that if it is 
proved that the minor was benfitted by the transfer which is being set aside then he 
would be made liable to return those benefits which he received and he would be 
entitled to the property on the condition that he makes the restoration. But this 
does not mean that he must make offer for it. 

120 Chiranji Lai Vs. Syed Lias, 1924 AH. 751. 

Venkatarama Vs. Sobhanadri, 59 Mad. 39=1936 P. C. 91. 

121. Chaghatta Vs. Asumal, 17 I. C. 371 (Punj.) 

Pursotam Vs. Nazir, 54 I. C. 846; Mohammed Anwar Vs. Jharda Singh, 1922 Oudh 

271. 

122. Rahima Bi Vs. Amathal Mananam Bi, 1926 Mad. 140; see also, Abdul Subhan Khan 
Vs. Nusrar Ali Khan 1937 Oudh 173; 
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to be determined by the nice considerations of what may be fair or proper 
according to the highest morality To support such a suit, there must be 
an obligation, express or implied, to repay It is Wvll settled that there is 
no such obligation in the case of a voluntary payment by A 
of B’s debt Still less will the action he when the money has been paid, as 
here, against the will of the party for whose use it is supposed to have been 
paid " m 


In Nathu Vs Balwantha Rao, the alienee paid the debts of the mother 
and the later sold the properties offurson Oi the suit of the son to set 
aside the sale, the court said that the alienee was not entitled to any restitu¬ 
tion against the son 1,4 

It has been seen earlier that for setting aside an alienation made 
without the sanction of the court or made in contravention of order permit¬ 
ting alienation, it is not necessary for the minor to bring a suit for setting aside 
the alienation, he can repudiate it even as defendant In some earlier cases 
a view was taken that restitution can be granted against the minor only when 
he is a plaintiff, if he is a defendant in a suit no restitution can be gran¬ 
ted The Punjab Chief Court said if the minor avoids a transaction he 
must restore all benefits received under it Their Lordships observed 

“If, however, the minor or quondam minor is the beatus possuJeus and 
is being sued by the other party, ordinarily, according to authorities, a claim 
against the minor for refund of the benefit would fail ” l!# 


In 1928 a Full Bench of the Lahore High Court considered the 
question 117 Sir Shadi Lai observed 

It is difficult to understand why the granting of an equitable remedy 
should depend upon a mere accident, namely whether it is the minor or 
his adversary who has taken the initiative in bringing the transaction before 
the court The material circumstances m both the cases are exactly the same 
A contract has been entered into with an infant and as it is invalid trans¬ 
action it must be cancelled The transaction has been wiped out It 

is only fair that teth tl e parties should revert to their original position 
These considerations are, in no way, affected by the circumstance that one 
party and not the other has moved the court There is neither principle nor 
justice which would warrant a discrimination The equitable jurisdiction of 
the court to order restitution rests jiurely upon the principle of justice and 
that principle is no more applicable to a case in which he is a defendant ’’ 

123 Ram Tuhul Singh Vs Biscswar Lat Sahoo, (1875) 2 I A 131. 

124 27 Bom 390 


125 

*26 

X27 


Nizamaddin Shah Vs Anand Prasad, 18 All 373 

SHtan Singh Vs Hashmat Utlah 1915 Lah. 356=29 I C 804 

Khan Gal Vs La'thsingh 1923 Lah 609=9 Lah 70l 
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Then their Lordships referred to sections 39 and 41 of the Specific Relief 
Act which provides that the restitution can be granted when the minor seeks 
to avoid the transaction as a plaintiff. To this the learned Chief Justice 
said: 

“The doctrine of restitution is not, however, confined to cases covered 
.by those sections. The doctrine rests upon the salutory principle that an 
.infant cannot be allowed by a court of equity to take advantage of his own 
fraud. It is possible that, though the court ordinarily imposes terms upon the 
infant guilty of fraud, if he seeks its aid as plaintiff, it may decline to exercise 

its equitable jurisdiction if he happens to be a defendant.But there is no 

warrant within the principle or in equity for the general rule that the relief 
shall never be granted in a case where the infant happens to be the defen¬ 
dant.” 


In its origin the doctrine of restitution is based on the principle that 
a person guilty of fraud cannot reap advantage of it. But in its extension, 
it applies to all cases where a person has been bcnefitted under an invalid 
transaction, then if he seeks to avoid it he must return alf benefits received 
under it. In the modern jurisprudence it is sometimes called the principle of 
unjust enrichment. This is now a settled proposition that whenever, by what¬ 
ever mode, a minor avoids a transaction, he can be asked to return any benefit 
received under it. 158 

Things which a Guardian can do with the permission of the Court. 

As has been seen earlier S.29 of the Guardians and Wards Act specifically 
provides that the guardian cannot alienate the property of minor without 
prior permission cf the court. Apart from that restriction 129 , S.27 lays down 
in general that ‘subject to the provisions of this Chapter, he may do all acts 
which are reasonable and proper for the realization, protection or benefit of 
property.’ Thus, in respect to any act which does not amount to alienation, 
.prior permission of the court is not necessary. Only limitation on his powers 
in this sphere is that his act must be reasonable and proper. If a guardian 
wants to be on the safe side and instead of trusting his own judgment as to 
what is proper and reasonable, he may apply to the court and may obtain the 
advice, direction or opinion of the court under S 33 of the Act. That 
Section runs as under : 

“(1) A guardian appointed or declared by the court may apply by 
peiition to the court which appointed or declared him for its opinion, 

128. the Allahabad High Court in Tejpal Vs. Ganga, 25 All. 59 took the view that even 
when the minor is defendant he can be asked to restore benfits received. See also, 
Saral Chandra Mittar Vs. Mohun Bibi, 25 Cal. 371; Sinaya Vs. Munisami, 22 Mad. 
289. 

129. It may be noted that the marginal note to section 29 runs, ‘Limitation of Powers of 
Guardian of Property appointed or declared by the Court”. This is the only section 
which expressly deals with the limitations of the powers of the guardian. 
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advice or direction on any present question respecting the management or 
administration of the property of his ward 

“(2) If the court considers the question to be proper for summary 
disposal, it shall cause a copy of the petition to be served on, and the 
hearing thereof mav be attended by, such of the persons interested m the 
application as the court thinks fit 

“(3) The guardian stating in good faith the facts in the petition and act¬ 
ing upon the opinion, advice or direction given by the court shall be 
deemed, so far as regards his own responsibility, to have performed his 
duty as guardian m the subject matter of the application ” 

The words used in the section are ‘management and administration’ of 
the property which are wide enough to include any and every act which a 
guardian might contemplate to do m respect to the property of the ward It 
is submitted that when the guardian refers any matter to the court under section 
33 and court gives some direction, advice or expresses some opinion and if the 
guardian acts in accordance with the same, then he is protected the same way 
he is protected when he makes an alienation under section 29 with the per¬ 
mission of the court 110 Their Lordships of the Bombay High Court observed 
as under 

“The effect of the sanction under section 33, in mv judgment, is that it 
raises a statutory presumption of a faithful performance by the guardian of a 
duty cast upon him and protects him as regards his own liability either under 
the bond or in general to the court or as against the minor 131 ” 

But if the guardian has no power to bind the minor under the law, he 
cannot do so merely by obtaining an order under section 33 of the Act The 
guardian has no authority to impose personal liability on a minor and thus if 
he executes a promissory note with the permission of the court, no personal 
liability can be imposed on the minor under the promissory note 133 

The guardian has power to refer ary matter relating to the management 
and administration of the property of the minor to the court under section 33 
He can refer a matter for arbitration 133 , he can take a loan 134 , he can execute 
a pr omissory note 125 , he can enter into a contract 1 -*, he can invest the pro- 

130 Benens Bank Ltd vTDeep Chand 1936 All 172. 

131 Keshave Mahadeo Rao Beshmukh Vs Balaji Vasudeo Attavile 1932 Bom 460 
132. Ibid 

133 Taskin Vs Muhammad Mumm 192S All 259=50 All 535 see also Baidum«a Vs 
Ruqya, 1931 AH 307=53 All 423 where the court said that before referring the matter 
to arbitration the guardian should have obtained the advice ofihe court in the matter 

134 Ami Kumar Das Vs Smt Prabhavau Mis*ra 1940 Cal 532 Benaras Bank Ltd Vs 
Dip Chandra 1936 AH 172 Rai Shyan Bahadur Vs Ram-shwar Parsad 1942 Pat 441 

135 MaTgaret Lorme Vs Abu Backer Sait, 1939 Mad 414, Keshav Madhav Rao Vs Balaji 
Vasudeo Altavale 1932 Bom 460 

136 Biburam Vs Said un nissa. (1913) 25 A11 499 
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perty of the minor 137 and he can do other things with the sanction of the 
court, under section 33. And if he acts in good faith, he is given protection 
under sub-section (3) of section 33 of the Act. 

Just as an order passed under section 29 is not appeallable so is an 
order under section 33 within the meaning of section 48 of the Act 138 . The 
order is also conclusive in the terms of section 48, but just as under certain 
circumstances an order under section 29 can be impeached, in similar circum¬ 
stances an order under section 33 can be impeached 139 . : 

The guardian acting on the direction of the court under section 33 can¬ 
not use the provisions, of that section to the disadvantage of third persons. 

Their Lordships of the Madras High Court observed : ‘ 

“No authority has been cited to us in which section 33 of the Guardians 
and Wards Act, on which the learned judge relies, has been constructed to 
confer a power on the court to direct delivery of property in the possession of 
strangers, simply on a prima facie satisfaction of the title of the minor in such 
property 140 ”. 

If the guardian makes an application to the court under section 33 of 
the Act, the court is bound to give him advice. In K. A. M. Mahamad 
Abu backer Sahib Vs. K. A. M. S. Mahamad Mohideen 141 a guardian applied 
for the direction of the court and the court advised him to take the. legal 
advice; the guardian after taking legal advice again referred the matter to the 
court, whereupon the court passed the following order: ‘The guardian has 
already been advised to take such action as he deems fit. The guardian is 
referred to the previous order. He is at liberty to institute such procee¬ 
dings as he may be advised to take subject however to such risk being 
taken by the guardian as may be imposed on him later.’ On revision the 
High Court said: ■ ,, 

“In my opinion a guardian making application under section 33 is 
entitled to have the advice and direction of the court to enable him to 
obtain the benefit of the statutory presumption of a faithful performance of 
the duty cast upon him by the law and secure the protection which sub¬ 
clause (3) affords. As I have mentioned earlier the court can certainly dismiss 
the application if it is of the opinion that any such action is not in the 
interest of the minor.” ' 

In our submission, it is not merely the question of statutory protection 

137. Labhu Ram Vs Bhag Mai, 54 I.C. 926; Kaliappa Vs. Deivasingamani, 18 I.C. 27; In re 
Cassumali, 30 Bom. 591. 

138. Taskin Vs. Muhammad Munim, 1928 All. 259. 

139. Refeaence may please be made to earlier part of this work where this matter has been 
fully discussed. 

140. Rajagopala Mudaliar Vs. the Official Trustee, 1952 Mad. 79. ' 

141. (1955) 1 M.L.J. 459. 
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that the guardian has under section 33(3), but a wider question the minor 
is a ward of the court, i e it is the court who is the guardian of the minor and 
the certificated guardian is merely a delegated functionary of the court, and 
therefore the court m the capacity of the guardian must discharge all its 
duties towards the minor and should never shun to apply its mind, and to 
give advice, direction and instruction on any matter concerning the minor 
or his property 


Power of the Court to Control the Guardian 

Section 32 of the Guardians and Wards Act, 1890 empowers a court to 
define, restrict or extend the powers of the certificated guardian from time 
to time That section runs as under 

“Where the guardian of the property of a ward has been appoint¬ 
ed or declared by the Court and such guardian is not the Collec¬ 
tor, the court may, from time to time, by order, define, restrict or 
extend his powers with respect to the property of the ward m such 
manner, and to such extent as it may consider to be for the 
advantage of the ward, and consistent with the law to which the 
ward is subject ” 


As the minor is the ward of the court the moment the court appoints a 
certificated guardian, the court as the supreme guardian of the minor has a 
large share of responsibilities and duties towards the minor and his property. 
After entrusting the certificated guardian with the functions and responsibili¬ 
ties of the guardian, the court may not do any thing actnelv and directly 
towards the management and administration of the minor’s property, but it is 
m the fitness of things that it should retain the ultimate and final word m the 
matter and whenever it deems fit may intervene m the discharge of its 
functions and mponsibiht.es Section 32 purports to do just that Since the 
a1 w? , aCU . thl0 ^ gb Xh f cei tificated guardian, under this section it can 
nclsvarT w? aTgC lhe P°" ers of the Sardian whenever it deems .t 

minor n d I ** C ° UIt eXerc,Ses 1,5 Powers m respect to the 

the minor d ° CS S ° V ' Uha to some advantage or benefit on 


L SC , Ct,0n 32 ,S subject to limitations firstly. 

It should be consistent with th ° T ‘? dvantage of tlle minor, and secondly 
u snouia oe consistent with the personal Jaw of the minor 

' InSitabai Vs Shankar. 112 wW* „ . . 

»*'”« lb-- saanfcm to delncr ther^JTr,r ** * Z,' 

which he was appointed "uardian to n n ,1 ° r,he P'opmy in respect to 

Nagpu r Judicial CWmssuTncfs CoL tLHh T’ T" L ° rdsh,ps o! lhC 

—---- 3 wurI S35d mat the trial court has no power 

U2. (1919)521 C.365 * 
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to order the guardian to deliver possession of the property in respect 
to which he, has been appointed guardian, unless the powers of the 
guardian have ceased for any of the reasons . enumerated in 
section 41 of the Act. The court further said that the powers of the 
court under section 32 can only be exercised in the interest of the minor and 
they cannot be invoked by persons claiming adversely to the minor, who 
have their remedy in a regular suit. 143 In Khatun Begum Vs. Ejaz Ahmed 144 
where mutawalliship devolved upon a minor under the terms of a trust deed, the 
court directed the guardian to appoint another person as a mutawalli pending 
the minor attaining majority or till some one was appointed by a regular suit, 
it was held that under section 32 the court has power to do so. Under 
Mohammedan law mother has no power to deal with the property of her 
minor son, but if she was appointed a guardian by the court, she could 
exercise all the powers of a certificated guardian and could deal with the 
properties of the minor. The power of suspension of the guardian can be 
exercised by the court under this section. 145 

MATTERS FOR WHICH NO PRIOR PERMISSION 
OF THE COURT IS NECESSARY 

It has been seen earlier that it is for alienation alone that the prior 
permission of the court is necessary under the Guardians and Wards Act, 1890. 
For no other act of management and administration of minor’s property the 
guardian is required to obtain prior permission of the court. In the act of 
management he can do all that he can do lawfully. In Kappathammal Vs., 
Sekhi, 14 ® after the death of the father the mother of the minor was appointed 
guardian by the court. The father had left another widow also. Both the 
widows were entitled to one-fourth share each under the Hindu Women’s 
Right to Property Act, 1937. The mother-guardian appropriated one-fourth 
of income of property to herself and allowed another one-fourth to the co¬ 
widow. This was challenged. The court said that since under the Act of 
1937,each widow was entitled to one-fourth share in the properties left by the 
father of the minor, the appropriation of the income to that extent by the 
guardian to herself and to her co-widow was within her powers of the adminis¬ 
tration and management of minor’s properties as guardian. , 

In view of the fact that the Guardians and Wards Act has left a very 
wide sphere of administration and management of the minor’s property to 
the intelligence and judgment of the guardian—a responsibility which every 
guardian may not be able to discharge successfully—, the High Courts have 

143. see also, Rani Mohani Vs. District Judge, Mursidabad, 1937 Cal. 424 Hosur Kasipathy 
Vs. C. P Venugopal, (1950) 1 M. L. J. 184. 

144. 37 I. C. 885. 

145. Urmila Sundari Dasi Vs. Rati Kanta Sahu, 40 I. C. 397. 

146. 1957 Mad. 195. 
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under section 50 framed Rules reEUlat.uECcrUm ^pcct^ojthe mnagement 

a „tirrsu»“-<~ d * thOT H ° wEvcr> no pnor per ' 

mission is necessary 

In the following pages some .mportant matters « la ^"8 “ * h ' 
merit and adrmmstration of minor’s property m respect to which pno 

mission of the court is necessary, are dealt with 


Investment k 0 f t jje guar- 

Investment of minor’s properties is one of the mam t 

dian, and one of the very important and» r^he rnaarmm return, 
respect>t has been said the guardian s concern sb ” uW n “ t bC “plated by the 
but maximum security for the investment Th£ ' ! .,^ T k 

Rules pissed by the High Courts under section 50 of the Act me 
which operate in Punjab are as under 

“Rule 13 When the Court deems it necessary to direct the gnaidian 

to open an account in a bank the account shall be in the name o t c 
through the guardian in the Post Office Savings Bank or in the State 
India or in any other bank approved by the High Court If after pay 
of the current expenditures and of the ward’s maintenance there s on 
any balance, such balance should b; invested by the guardian in Governm 
promissory notes or in any other securities mentioned m Clauses (a), \b), V 
and (d) of section 20 of the Indian Trust Act 


“Rule 14 In cases in which the ward’s estate is under the manage 
ment of the Government, in the person of the District Judge, Collector or 
other Government Officer, surplus money may be invested in Governruen 
promissory notes purchased through the Accountant General and held in sa e 
custody by the Controller General The income or the estate required for 
current expenses of the management of the estate and the maintenance an 
education of the ward, should be deposited in thetreasury ” 1W 
1-17 These rules were framed by the Lahore High Court, they operate in the State of 
Punjab with necessary modifications made by the Punjab High Court 
|43 The relevant rules of other High Courts may also be noted 

Bombay 1 

* Rule IS (a) The court shall in all cssn -on idjr the propriety of making order* 
under section 32 and 4) { Has to invest n nt of sarplii miiey 

lb) tVhen the court posses orders as to inYe»tmjnts it shill ordmUtty 
direct them to be made to securities mentioned in Clauses (a), lb), (C) and (d) 0 
section 20 of the Indian Trust Act or in the Government Savings Bank 

fc) When the court permits investment to be made to any othe 
securities It shall record its reasons for so doing ” 

M*dr»* 

“Rule 20 Payment (nto Coart by gaurdian —Unless the court for reasons to b 1 
recorded in writing, otherwise orders, and excepting any moneys or securities directs 
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All the High Courts have taken into consideration section 20 of the 

by the court to be paid or retained by a guardian for specific purposes all moneys 
and securities for the money belonging to his ward, received by, or in possession or 
control of, a guardian, shall, after deducting any costs, charges and expenses of the 
guardian properly, incurred, be paid into the court, to the credit of the original 
petition under which the guardian was appointed or declared. 

“Rule 21 : Investment : Unless the court so orders, moneys belonging to the 
wards shall not be invested in securities other than those specified in the Appendix 
to this Chapter.” 

The Appendix contains the following : 

“Securities in which trust moneys, moneys to provide for legacies and moneys 
belonging to wards, may be invested in : 

“(a) Promissory notes, debentures, stock or other security of the Government of 
India, or of the United Kingdon of Great Britain and Ireland. 

“(b) Bonds, debentures and annuities charged by the Imperial Parliament on the 
Revenues of India. 

“(cl Stocks or debentures of, or shares in, Railway or other companies the interest 
whereon is guaranteed by the Secretary of State for India in Council, 

“(d) Debentures or other securities for moneys issued on behalf of any munici¬ 
pal or local body, under the authority of any act of a Legislature established in 
British India. 

“(e) First mortgage of immovable property, situate in British India, provided that 
the property is not leasehold fora term of years and that the value of the property 
exceeds by one third, or, if consisting of buildings, exceeds by one half, the mortgage 


money. . 

“(f) Deposits not exceeding three thousand rupees in a Government Savings 

Bank.” 

Mysore : 

“Rule 8 : Where the property of the ward consists of money and cannot be 
applied immediately or at an early date to the purposes of the ward, the guardian 
may invest the money on all or any of the following securities, and on no others . 

“(a) In promissory notes,- debentures, stocks or other securities of the 
Government of India or the Government of Mysore; 

“(b) in stocks or debentures of, or shares in. Railway or other companies 
the interest whereof shall have been guaranteed by the Government of Mysore or the 

Secretary of State for India; . . . 

“(c) in Mysore Government Savings Bank Deposits, and m Fixed Deposits 

in the Bank of Mysore; . . , 

“(d) in debentures and securities for money issued with the sanction of the 

Government of Mysore by any Municipal body or City Improvement Trust in any 

town m Mysore, ^ ^ mortgage of immovable property situate in the State of 
Mysore: provided that the property is not a leasehold for a term of years and that 
the value of the property exceeds by one-third the mortgage money, 

“(f) any other security with the previous sanction o. the High Court to be 

° bt “Rulc9. a A guardian of the property of a ward, appointed and declared by the 
court and not being the Deputy Commissioner, shall, if required by the court deposit 
£ current accoun S t in a Bank approved by the court, any money of the ward which 
is not required for investment or immediate disbursement; and shall, if so required 
bv the court deposit for safe custody in a bank, treasury or other safe place approved 
by the court, all securities for money belonging to the ward except those, if any. 
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Indian Trust Act, 11 * in framing their rules for the investment of the minor's 
which the court thinks fit to authorize him to retain in bis own custody " 

Bihir 

* Rule 14 Moneys belonging to a ward shall not, without the leave of the District 
Court, be invested in securities other than those mentioned in Clauses (a), (b), (bb), 
(c) and (d) of section 20 of the Indian Trust Act 1882 (II of 1882), or deposited in any 
Bank other than a Government Savings Bank " 

Calcutta 

‘'Rule 20 Unless the court, for reasons to be recorded in writing otherwise 
orders and excepting any money or securities directed by the court to be paid or 
retained by a guardian for specific purposes, all moneys and securities Tor money 
belonging to his wards, received by, or in the possession or control of, a guardian, 
shall, after deducting any costs charges and expenses of the guardian properly incur¬ 
red, be paid into the court, to the credit of the original petition un ’er which the 
guardian was appointed or declared 

'Rule 22 Inresiment Unless the court so orders, moneys belonging to wards 
shall not be invested in securities other than those specified in the Appendix to this 
Chapter * 

The Appendix is on the basis of section 20 of the Indian Trust Act 
149 Section 20 of the Indian Trust Act runs as under 

Where the trust property consists of money and cannot be applied immediately or at 
an early date to the purposes of tl e trust, the trustee is bound (subject to any direction 
contained in the instrument of trust) to invest the money on the following securities, 
and on no others — 


(a) In promissory notes debentures stock or other securities of any State 
Government or of tha Central Government or of the United Kingdom of Great Britain 
and Ireland 

Provided that securities both the principal whereof and interest whereon shall 
have been fully and unconditionally guaranteed by any such Government, shall be 
T, , t0 '’ h TT?“ ot lh ' 5 <*"«'• *° securities or such Government 
Pt, i , . . tr * d i ebe " t , Ures atld annuities charged or secured by the Imperial 
Parliament before the Hleenth day of August 1957 on the revenues oHodia or ot 

the Governor General in Council or any province 

«“ or Pebtuat, 1916 no money shall be invested 

W,sitedIS t terminable annutl, unlets a stoking Tend has been esta- 

..t=,,mem”™r“r.«l”tXld bU * “ ,b "’ g , ”” M !ha " 

»rdaU!?pfeVnt',',"vt a a h f ^P=t cents,oelt. India three per cent stock, India two 
Aucust >'«* which betote the ISth day ot 

authority of an Act ot Pa, llamnt ^t'hju K 1 “ d ‘ a 10 Co '"’ cl1 “"del the 

which was issued hv the c~., t K and char & e d on the revenues of India or 

thC G0VCrn ° r GcnCral “ 

'(c) i n stocks and d/J'.T 1 ° f ,_ ,he GoVero ™nt of India Act, 1935 
interest whereon shall have been ° thcr COmpan, “ tbC 

Council or by the Central d by lhe SeCretar >' o f State for India in 

Co-operative Bank Ltd, the interest* wh* 5 * IO dcbe " lures of ll »e Bombay Provincial 
Secretary of Slate for Indu .n Cou^i ^ haVC becn ^aranteed by the 

•Id) In debtntutet ot othn °tra h fe, Stil " G0V "" m '“' B ° mbaJ r 

any (Central Act or Prosmcial Act c.,..,* moncy »«ued, under the authority of 
rort trust or city improvement trust in ° n behalf of aoy municipal body, 

T0wn,„,t wo , o „bebX"t™™ro;Ve”p , o,r„T^ ch :r- “ “ 
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property. Although the position of the guardian is not identical with the 
trustee, yet the courts for various purposes, and especially for the purpose of 
investment of the property of the minor, put the guardian at par with the 
trustee. This is the reason why the rules of almost all the High Courts are 
modelled on the basis of section 20 of the Indian Trust Act. 

As the matter is regulated by the Rules, little discretion is left with the 
guardian. Whenever the guardian chooses to invest minor’s properties he 
must see that he acts in accordance with the Rules. If he complies with the 
Rules, he is safe, he has done his duty. In any case where he has any doubt 
he mav refer the matter to the District Court under section 33. 150 But every 
failure on the part of the guardian to invest minor’s properties would not 
amount to such neglect of duty on the part of the guardian as would enti¬ 
tle the minor to claim compensation from him. The court would look into 
each case and see whether there was any justification for the guardian’s action 
in not investing minor’s property. 151 

It may be noted that the High Courts’ Rules deal with the investment 
of moneys of minor and they do not provide any guidance for the investment 
of minor’s other properties. 

The Allahabad High Court in Muhammad Hussain Vs. Najjo 153 said 
that the guardian should deposit the money in the safest investment, even 
though it may yield less interest: in this case the District Judge ordered the 
guardian to invest the minor’s money in Government securities in preference 
to investment in mortgage of landed estate yielding an interest of twelve per 
cent. In Bansidhar Vs. Ganpat Lai 153 the guardian invested minor’s money in 
a newly floated company. The court said that such investment was risky and 
may amount to speculation, and as such was not a prudent act and ordered 

Provided that after the 31st day of March 1948, no money shall be invested in any 
securities issued by or on behalf of a municipal body, port trust or city improvement 
trust in Rangoon town or by or on behalf of the trustee of the Port of Karachi. 

“(e) On a first mortgage of immovable property situate in any part of the territories' 
to which this Act entends; provided that the property is not a leasehold for a term 
of years and that the value of the property exceeds by one-third, or, if consisting of 
buildings, exceeds by one-half, the mortgage money; or 

“(f) On any other security expressly authorized by the instrument of trust, or 
by any rule which the High Court may from time to time prescribe in this behalf: 

Provided that, where there is a rerson competent to contract and entitled in 
possession to recieve the income of the trust property for his life, or for any greater 
estate, no investment on any security mentioned or referred to in clauses (d), (e) and 
(f) shall be made without his consent in writing.” 

150. Labu Ram Vs. Bhagmal, 54 I. C. 926=157 P. R. 1919. 

151. Ibid. 

152. (1881) A. W. N. 37. 

153. 3C. P. L. R. 95. 
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the guardian to return the money to the minor In Ankan Vs Chenappa 15 * 
where the guardian took out the moneys of the minor invested m a mortgage 
and advanced it on a promissory note, the court considered such conduct of 
the guardian questionable 

In Gurdm Vs Durgadeen 1 * 5 the guardian with the permission of the 
court effected a usufructuary mortgage of the properties of the minor stipu¬ 
lating certain rate of interest The guardian took the mortgaged properties 
on rent without permission of the court On the failure to pay rent the 
mortgagee filed a suit for its recovery The mam defence was that the 
guardian did not act prudently in taking the lease, the court said that if the 
mortgage was made for legal necessity and if for any payment under it the 
minor has become liable it is a valid charge on minor’s interest—the mode m 
which the guardian arranged to have the payment made did not in any way 
prejudice the minor The court observed 


“The qubuhat may, therefore, be treated as having been taken for the 
benefit of the minor, and though no express sanction was taken m respect to 
it, it is binding on the minor in the same way as any other act of prudent 
management which the guardian may have done for the protection of the 
interest of the minor or for his maintenance ” 


In Hazan Lai Vs Mansaram Murhdhar 15 * where the family business 
of the minor was m textiles and money lending, the certificated guardian 

3 n ' W "T"’ S “ gJr ’ ' h ' rourt 5ald »”>1 the position of the 
emriutn wasanalogous to * trustee ami the power of the guardian m 

haT ir\ , V "'"' bra "' ss ° r speculative business was not wider than 
t °[ a U H ‘" du J° mt fanulv he has no power to start an entirely 

protection and Lett,'"nheTmd" U " ,e5S C ° mP '’ ,ei1 ^ ’'' Ce5 " ,y f “ ' hC 

geneJSSre of 27 are ° f 3 

man of ordinary prude no woukTVT deal . Wlth minor’s property ‘as a 
h-ve denied that wide latitude t„ * aI w,lb " ,f 11 were his own' the courts 
lust as the courts have refused a t™'. m ,he n,a,tcr of investment 

enjoy if permmtd to deal „„h ™ " ) he same d ' s “etion which he would 

prudence would deal with hie pr0per y as a Person sui juris of ordinary 

power to the guardian R t l, a °« h P ™ P o' 7 ' ,hey havc d5n,<:d ’ hat 

taken by the courts on (he „h„, p,3red for this position 

-LiifU observation or Lord Wa,son made ,n 1887 >•’ 

154 1950 Tav Co 38 

155 54 1 C 19 

156 TO) Ah 890 Reliance was pheed v 

1912 p C. 272=49 Ca! 560 , l CfiaranMandat v« Krishna Benerbi. 

157 Lcaroyd Va Whneley. 11857) 12 A a 727 
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The learned Lord Justice said that a businessman of ordinary prudence may, 
and frequently does, select investments which are more or less speculative, but 
it is the duty of the trustee to confine himself to the class of investments 
which are permitted by the trust, and likewise to avoid all investments of that 
class which are attended with hazard. This case was relied on by their 
Lordships of the Bombay High Court in In re Cassumali Jawar Bhai Pirgiri, 158 
where part of the properties of the minor amounting to rupees fourteen lakhs 
were invested in authorized securities. The guardian applied to the court 
that he be permitted to sell the securities and invest the amount in 
buildings. Following the observation of Lord Watson, their Lordships said 
that whatever the guardian says in respect to the increase of the minor’s 
income may be true, but it may as well be risky. Refusing the permission, 
the court observed: 

“The duty of the guardian is primarily to preserve, and not to add to 
the properties of the minor.” ■ 

In our submission, it is true that the guardian should not be permitted 
to invest the money or properties of the minor on speculative business or , 
even in an altogether new business, but then his initiative should not be totally 
thwarted by laying down that he can invest minor’s money in Government 
investments alone or that his sole function in respect to properties of the 
minor is their preservation. It is true that the guardian should not be permit¬ 
ted to take that risk which an average businessman of ordinary prudence may 
take, but then to say that the guardian has to sit tight over the properties of 
the minor is tantamount to depriving the minor of an efficient, beneficial and 
fruitful management. If the management of the guardian does not yield 
sufficient income for the maintenance, education and other expenses of the 
minor, it would mean that later or sooner he will be forced to alienate 
minor’s properties and it may as well happen that by the time the minor is: 
sufficiently grown up, there may not be left any property for him. In our 
submission the test for investment for the minor’s properties—both money as 
well as other properties—should be the test of benefit of and evident advantage 
to the minor. Although the guardian should avoid risky and speculative 
business and investment should ordinarily be made in safest investments, 
but this does not mean that he cannot take any risk. He may be permitted 
' to take ordinary risks involved in any ordinary business. The guardian may 
not be allowed to act as a businessman of ordinary prudence -would act in 
respect to his own business, but then he should be allowed the discretion of an 
average individual of ordinary prudence. In our submission the High Court 
Rules which were framed in the later part of nineteenth century or early part 
of twentieth century have become out of date. In our submission in framing 


158. 30 Bom. 591. 
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the Rules the standard laid down for the trustee m respect to investment in 
section 20 of the Trust Act should not be the sole guide, as position of the 
guardian and trustee is not the same, e\en though the guardian may have in 
respect to some matters the responsibilities of the trustee The test should 
not be merely the test of safest investment but the test should be the benefit 
of the minor—the investment should ordinarily be such as to bring sufficient, 
income for the up keep of the minor—that may be done by taking ordinary 
risks though risky business and risky investment should certainly not be per¬ 
mitted by the Court 


It has been submitted earlier that with the permission of the court 
under section 33 of the Act, the guardian can do each and every thing m 
connection with the management and administration of the estate of the 
minor In Beneras Bank Ltd Vs Dip Chandra 159 a guardian borrowed an 
amount of Rs 7000/- after obtaining sanction of the court under section 33 
of the Act He also executed a promissory note in favour of the creditor On 
the suit of the creditor to recover the amount and on the minor averring that 
there was no necessity to borrow the amount, the court said that if necessary 
inquiries were made as to the existence of the necessity and if the loan was 
advanced after the sanction of the District Judge, the estate of the mtnor was 1 
fnble as the creditor has no duty to see that the money was applied for the 
necessities of the minor In Rai Syam Bahdur Vs Ramesbawar Parsad, 1 *® 
t te Patna High Court said that a loan contracted by a certificated guardian of 
a minor with the prior permission of the court was binding on the minor 
In Babooram Vs Saidun mssa'« a certificated guardian applied to the court 
or permission to sell certain properties or the minor One Babooram 
applied to the court for permission for the purchase of the same The court 
^ C, ’°" ed , thc sa,e of Properties and ordered that a draft 

bv' thp r- n , Pr e P ar ed The draft was prepared and accepted 

BabooramWR V™ cons,dered to he sufficient acceptance of 

to ourchase thp- nr ° *™ rc ^ aSe lhe properties Subsequentlv Babooram failed 

I hey fetched a Idtlc rT 5^,'"" P 'T"T “ a ' lc,, °"' d 30,1 

aennst T u Rs 5000, The guardian filed a suit for damages 

by th' guardnn with COurt ,a,d thats ‘ nce Ihe contract was entered into 
linage the permission of the court, the sun for damages was 


--— Kcs hav^Madhavno Deshmukh Vs Balajt Vasudeo Athavale 1 ” the ’ 

(59 1936 All 172. 

160 m2 Pal 441 
*61 (1913) 25 All 499 

' 61 Bom N»r™, 1932 Bom 480; Nagindar V Bh.mrao 1M3 
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question before the court was : Whether a minor is liable on a promissory 
note executed by his guardian with the sanction of the court ? The court after 
referring to Waghela Rajsanji Vs. Masludin 183 and Shri Ranmalsinghji Vs. 
Vadilal 164 said: 

“The principle which seems deducible from them is that although a 
guardian can under certain circumstances sell or charge his ward’s estate or 
property, he cannot bind him personally by a simple contract debt, nor can 
he bind his estate except by a document purporting to bind it.” 

Mr. Justice Rangnekar then observed : 

“In my opinion it is too late in the day to contest the position that a 
guardian cannot personalty bind his ward by contract which does not purport 
to bind his estate.” 

As to the permission of the court, the learned judge said that the 
question before him was not whether the guardian acted prudently or not or 
whether he executed the promissory note in the course of a faithful perfor¬ 
mance of his duty, but the question w r as whether he could bind the minor per¬ 
sonally by contract which they made in their own name and on the face of it 
for themselves. Then he said: ‘That question as I have pointed out, can 
only be answered in one way having regard to the authorities not only in 
this court but also in other courts.’ 

In Margaret Lornie Vs Abu Backer Sait 105 the certificated guardian 
took a loan of Rs. 15000/- on the security of a promissory note for the purpose 
of discharging the debts of the minor’s father and for running the business 
efficiently. The creditor filed the suit to recover the amount. Inter-alia, it 
was argued that the guardian has no authority to borrow and the promissory 
note cannot be enforced against the minor. The court said: 

“. even if the guardian in this case has incurred the debt for the 

necessary purposes of the minor’s estate, this would not by itself entitle the 
creditor to obtain satisfaction from that estate direct, if his contract was with 
the guardian personally.” 

It may be noted that in this case the court found that the loan was not 
for the benefit of the minor. Had the finding been that it was for the benefit 
of the minor, the court would have held the loan recoverable from the estate 
of the minor on the principle of subrogation ; the court earlier observed 168 that 
the remedy of the creditor was indirect on the principle of subrogation. 

163. (1887) 11 Bom. 551. 

164. (1894) 20 Bom. 551. 

165. 1939 Mad. 414. 

166. Reference was made to the Full Bench judgement in Ramajoggyya’s cas, (1919) 42 
Mad. 185. 
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Further, the learned judges were aware of the fact the rule was different 
under Hindu law and Mohammedan law 187 Why the same rule could not 
apply to the present case where the minor was Christian was not explained 


In Phatratn Vs Ayle Khan 183 the Allahabad High Court said that when 
a loan was taken by a guardian on behalf of the minor for necessity or for the 
benefit of the minor, the minor’s estate was liable As to the principle laid 
down in Waghela Rajanji Vs Masludin 189 that the guardian cannot contract 
in the name of the minor so as to impose a personal liability on him, the 
court said that the creditor was not seeking a personal decree against the 
minor The question whether the guardian could bind the minor’s estate 
otherwise than by a document purporting to bind it was left open 170 Kundkar 
and Lodge, JJ of the Calcutta High Court in Anil Kumar Das Vs Smt 
Prabhavati 171 said that “und*r section 27 of the Guardians and Wards Act, 
a guardian may, subject to the provisions of the Act, do all acts which are 
reasonable and proper for the realization, protection or benefit of the property 
Other sections in the Act place restrictions on the guardian’s power to 
alienate or charge the immovable property of the minor It follows that the 
restriction contained in section 29 of the Act and the provisions of section 31 
o not apply to a mere borrowing” In this case money was borrowed to 
improve the finances of the minor’s business The court said that a creditor’s 
nndT!^ d ! Cree< ! ‘ f hS ' Succe:ds m Paving that he made adequate enquiries 
satisfied himself as to necessity for a loan, he need not prove that the 
money was actually expended for the benefit of m.nor’s property ’ 


LakshJ, h p a Pal !l a v H i? , C ° Urt COns,dered thc question m Firm Rambehan 
for Maikha Sethari 171 where the guardian borrowed money 

obtained fw i 6 “r i bus,ness of 'he minor No prior sanction was 
of Scions 27 and 79 of .^*2 ’ ' c0 " 5 ‘ de ™S «“ P rov,s,mS 


is no ‘’L’S”' ptovm ? 1K ° r,lK Act ’ the 'cfore, it ,s plain that theta 

such and for such borrow*" ° thC Euardlan of Propcrn to borrow loan as 
provided however that n ° prev,ous permission of the court is necessary, 
or benefit of the propet,y tfT ”"" OT « pro “"°” 


entered into’bfl wb S” be b<mi,d personally by contract 

■-1— r ” ’ ” c, ‘ <lo=snot purport to charge his estate, the 


163 1927 AIMS**’ v > Mutssdi, (1918) 45 Cal 876-1918 P C 47 
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172. I960 Pat 271 ” raohavati Muhra, 1940 Cal 532 
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court said that here there was no personal contract, the money was borrowed 
by cerlif'cated guardian of the minor for necessities of the business, and the 
minor would not be personally liable under the decree. 

In Narayan Vs. Ankhy 174 , a certificated guardian entered into a contract 
with the plaintiff for the sale of certain lands belonging to minor for a certain 
price, provided the sale was sanctioned by the court. The sale was sanctioned 
but at a higher price. The guardian sold it to a third person. The plaintiff 
filed a suit for specific performance of the contract. The court said that the 
contract could not be enforced since at no time it was a completed contract; it 
was contingent upon the sanction of the court and the court did not sanction 
the contract as it was. In Jugal Kishore Vs Annudilal 175 the court said that 
no court would, even if it could, make a decree for the specific performance of 
a contract affecting a minor unless the contract was shown to be for the ben- 
fit of the mtnor. In Jnnatunessa Bibi Vs. Jankinath 578 a certificated guardian 
entered into a contract with the plaintiff for the sale of certain properties of 
the minor with the sanction of the court. On the refusal to execute the sale- 
deed by the guardian the plaintiff brought a suit for specific performance of 
the contract. Distingushing the case of Mir Sarvarjan 177 the court said that 
since the agreement to sell property was entered into with the sanction of the 
court, the contract was within the competence of the guardian and therefore 
enforceable against the minor. The question again came before the court in 
Tarani Kumar Vs. Sarish Chandra Das 178 . The guardian entered into a con¬ 
tract for the sale of certain preperties of the minor with the plaintiff. The 
agreement after reciting necessity stipulated that in case the court would 
accord sanction the transaction would be completed, but on the refusal of the 
court to give sanction the plaintiff wou Id be entitled to the refund of the ear¬ 
nest money and the contract would come to an end. The sanction was accord¬ 
ed by the court. Then, the grandmother of the minor put in an application 
that the properties should be sold subject to her charge of maintenance. The 
guardian informed the court that the plaintiff was not willing to purchase 
the properties subject to the charge; consequently the propeties were sold by 
auction. The plaintiff filed the suit for specific performance of the cont¬ 
ract. The court said that if the contract is specifically enforceable then the 
court should see whether it is beneficial to the minor, if it is not the specific 
performance can not be granted. The court is competent to change its order 
before the property is conveyed if it thinks it necessary in the interest of the 
minor. 

In Chitturmal Vs. Jagannath Parsad 178 the guardian court granted 

174. (1886) 12 Cal 152. 

175. (1895) 22 Cal. 545. 

176. (1917) 22 C. W. N. 477. 

177. Mir Sarvarjan Vs. Fakhruddin (1912)39 I. A. 1=39 Cal. 232. 

178. 1925 Cal. 1160. 

179. (1907) 29 All. 217. 
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permission for the sale of certain properties of the minor in favour of the 
plaintiff, but when it found another purchaser offering more, the permission 
was revoked and properties were sanctioned to be sold to another On the 
plaintiff’s suit for specific performance the court said that it ‘will not allow a 
bargain made by improvident guardian to be enforced against the interest of 
the minor, if it be shown to b; a bargain made to the detriment of the minor 
In Wahdad Khan Vs Janak Singh 185 where the plaintiff who purchase 
certain properties of the minor was dispossessed, the court said that he was en¬ 
titled for the refund of purchase money In Baburam Vs Saidunissa 181 a cont¬ 
ract was entered into by the guardian with the permission of the court The 
court said that Mir Sarvarjan’s case* 8 * did not apply to certificated guardian 
and therefore the contract was held valid 183 


Foster, J in Abdul Haq Vs Mohammad Yehia Khan 18 *, where the 
plaintiff sued for the specific performance of a contract entered into between 
him and the certificated guardian of the mior without the prior permission 
of the court, said that a contract of sale made by the guardian without the 
prior permission of the court was incapable of being enforced specifically I* 1 
Gobardhan Lai Vs Sheo Narayan 185 the learned judges 188 said that ‘Foster, J 
may have put the proposition a little more broadly than the facts warrant¬ 
ed, but there is no reason to take the view that it was the opinion of Foster, J * 
that a contract entered into by the certificated guardian without the sanction 
of the court is not capable of being specifically enforced if sanction is after¬ 
wards obtained by the certificated guardian * The court said that there is no 
bar under the Guardians and Wards Act upon the right of a guardian to enter 
into a binding contract with an intending purchaser, such a contract will not 
undoubtedly, give a right to the guardian to sell the properties unless the per* 
mission of the court was obtained According to them, such a contract was 
contingent upon the permission of the court, when the contigency happens, 

then by virtue of the sanction the contract becomjs completed one and then 
it is not necessary for the guardian to once again solemnly enter upon an¬ 
other contract The learned Judge sard 


eu a rd,™ B ™T m V 0 ** 8° m S/ to ° far away to suggest that a certificated 
sanction of th n”," '"V* 3 contract with an intending purchaser without the 
- - - - e lstncl lu dge^and that the intending purchser has no right 

tso (1913135 All 370 
181 (1913) 35 All 499 

182. (19(2)29 1 A 1=39 011 232 

1,15 Wl «* Na»v»nd„Vs Dh.nya 
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to sue the minor for specific performance after the sanction has actually been 
accorded.” 

Thus, to sum up on the basis of the above review of the authorities the 
courts have held that the guardian has power to borrow money, 182 to execute 
a promissory note 188 and to enter into a contract 188 on behalf of the minor 
with the sanction of the cout. The predominant view is that if the money was 
borrowed or the contract was entered into without the sanction of the court, 
it would bind the minor and can be enforced against him, provided the other 
party has made proper and bona fide enquiries and further provided that the 
transaction was for the benefit of the minor or his estate or for necessity 180 
All the authorities hold that in no case personal laibility can be imposed on 
minor. 


In our submission, if a guardian can enter into a contract, can borrow 
money or execute the promissory note with the permission of the court 
he can also do so without the permission of the court provided the transaction 
can withstand the test of necessity or benefit, which is in every case the touch¬ 
stone of the liability of the minor’s estate. This is so because no where in the 
Act 191 there is any limitation laid down on the power of the guardian in this 
sphere nor is any such limitation desirable. In every case where the guardian 
is entrusted with the management and administration of minor’s property-and 
that is what a guardian of the property of a minor is required to do—per force 
he would require these powers for efficient and proper management and ad¬ 
ministration. The couits have been very much inclined to take this view in 
their reasoning but it seems some thing somewhere mars a clear judicial think¬ 
ing, as if a spinet is thrown, and the thread is torn asunder This spinet, in our 
submission, is the Privy Council decision in Mir Sarwarjan Vs. Fakruddin 192 
which has marred the clarity in the judicial thinking now for about a little 
more than half a century. That was not a case under the Guardians and 
Wards Act. The other case which has caused some difficulties is Waghela 
Ransanji Vs. Masuliden 193 . The was a case under Hindu law, again not 
under the Guardians and Wards Act. 

The oft-quoted passage from the decision in Mirsarvvarjan’s case runs 
as under: 

“They are, however, of the opinion that it is not within the competence 

187. Beneras Bank Ltd. Vs. Deep Chand, 1936 All. 172. 

Rai Syam Bahadur Vs. Rameshwar Parsad, 1942 Pat. 172. 

1 88. 1936 AH. 172. 

189. Babooram Vs. Saidunnissa, (1913) 25 All. 499. 

190. Phatram Vs. Ayle Khan, 1927 All. 55; Anil Kumar Vs. Prabhavati, 1940 Cal. 532; Firm 
Rambehari Vs. Maikha Sethari, I960 Pat. 271. 

191. This view in justified of the generality of the provision in section 27. . 

192. (1912) 391. A. 1=39 Cal. 232. ' 

193. (1887) 11 Bom. 551 = 14 I. A. 89. 
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of the manager of minor's estate or within the conpetence of a guardian of a 
minor to bind the minor or minor’s estate by a contract for the purchase of 
immovable property, and they are further of the opinion that as the minor in 
the present case was not bound by the contract there was no mutuality, and 
that the minor who has now reached his majority cannot obtain specific per- 
formace of the contract ” 


Attempts to distinguish and confine the ratio dtssidendi of this case have 
been made \anously m The general and broad proposition that is deduced from 
the decision and which has created difficulties is the guardian has no power to 
impose any Uabhty on the minor or his estate by entering into a contract with 
a third party The Waghtla’s case is considered to lay down that the guardian 
cannot impose any personal covenants on the minor From this another 
broader proposition is deduced A guardian cannot personally bind lus ward 
by contract which does not purport to bind his estate The result to which 
some of the decisions had us is a total prohibition on the oart of the 
guardian to enter into any type of the contract which fails to bind the minor's 
estate That this result is most undesirable and most unwarranted is obvious 
The fallacy of the argument becomes crystal clear when we realize that the 
courts have not been zealous to apply this principle to those contracts which 
are entered into with the prior permission of the court 


The sanction of the court to a contract does not imply any special 
sanctity to the transaction When the Legislature laid down in section 29 that 
the minor s property cannot be alienated without the prior permission of the 
court, the reason was to provide ndquate protection to the minor to substitu¬ 
te a responsible and intelligent agency in place of a guardian who may be 
irresponsible, careless and sometims, stupid it may be noted that an aliena¬ 
tion without prior permission is not void it is merely voidable at the inUnce 
of the minor Section 33 was enacted with a view to pull up an over-careful! 
guardian who mav not %\vt to activity when ii JS most needed because he does 
not want to toko mk and .twelve himself The generaltenor or the Act 
,0 ,M '.‘ 10 ,he «“ Euardtan all matter, relatmg to attotmslra- 
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to act and take decision. The sphere of his action should be as wide as the 
need of the management and administration of the property of the minor. 
Any person who deals with the guardian of the property of the minor must 
satisfy himself that the transaction which he is entering with the guardian 
is for necessity or for benefit of the minor or his estate. If he does so, 
he is safe, and need not do more. 

Then, when it is said that covenant of a personal nature cannot be 
imposed on the minor or that the minor is not personally liable under a con¬ 
tract, what is meant thereby is that the maximum liability of the minor is to 
the extent to which his propeities are under the management and administra¬ 
tion of the guardian, i.e. the liability is co-extensive with the properties of the 
minor under the control of the guardian. Understood this way there cannot 
be any dispute or difficulty in the, application of this principle : whether 
or not a contract purports to bind estate of the minor, or the property 
is specifically made a charge under a transaction is immaterial. That is the 
final limit of the minor’s liability. 

Again, in some of the cases 195 it has been held that a contract for the 
sale (or for the purchase) of minor’s property without the permission of the 
court is a contingent contract, contingent on the court sanctioning it. In 
our submission there is fallacy in this argument. What court sanctions is 
not the contract but the alienation. Even if the court has sanctioned a cont¬ 
ract for the sale of minor’s propei ty it can later on withdraw that sanction if 
it considers that the contract is not for the benefit of the minor: since that 
finding cannot be challenged by the prospective purchaser, he has no other go 
but to accept it. It is only when the court sanctions a sale and the transac¬ 
tion. is carried out that the court cannot change its mind In view of this 
why the contract should be considered contingent one fails to understand. 
Suppose, a contract is entered into by a guardian for the sale of minor’s pro¬ 
perty. The transaction is for the benefit of the minor. But suppose then the 
guardian sleeps over it, or say both the guardian and the other party to the 
contract sleep over it. Should it not be enforced if the other party brings the 
suit and convinces the court that it is for the benefit of the minor ? Or can a 
minor (may be through a next friend) not bring a suit for its enforcement ? 
Or, if the other party refuses to fulfil his pait of the contract, can the guar¬ 
dian not enforce the suit ? In our submission it is immaterial whether the suit 
for the enforcement of the contract is by way of suit for specific performance, 
or suit for damages. In our submission, all that is required in such cases is 
that the person seeking to enforce the contract must convince the court that it 
was for necessity or benefit of the minor or his estate. If he succeeds in this, „ 

195. see Narayan Vs. Ankhy, (1886) 12 Cat. 152; Gobardhan Lai Vs. Shco Narayan, 1929 
Pat 202. 
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the contract should be enforced, whether against the minor or m favour of the 
minor. 


In case a transaction (other than alienation which must be sanctioned 
by the court to be valid) is sanctioned by the court under section 33 (as that 
is the only provision m the Act under which this can be done), it would 
provide protection both to the guardian as well as the other party But what 
is emphasised here is that no such sanction is necessary for the validity of the 
transaction 



THE CONCEPT OF LAW & THE PERSISTENCE OF THE 
‘ETHICAL’ ELEMENT 

By Dr. Shiv Dayal* 

How did law make its appearance in human society ? According to 
Grotius it arose from a social instinct (appetitus societatis). To Hobbes 
the reason lay in a fear of war of all against all (bellum ominum contra 
omenes). For Thomasicus Law arose from a desire for happiness and accor¬ 
ding to Wolff from a craving for perfection. Whatever the springs of action 
behind law, it has, since the dawn of civilisation, exercised an all pervading 
influence on human mind. Whether law is viewed as a secular code of 
conduct or as an instrument of executive action to enable the effectuation of 
policies of the State or as a purely logical deduction from self-evident rules or 
abstract a priori principles or as an expression of divine will or divine reason 
or as a manifestation of dictates of nature to human reason—one thing 
appears to be evident that it has been made for and enforced by human 
agents. Even when a superior or supernatural origin is attributed to law the 
spokesmen in all cases have been human beings. Consequently, law always 
has its roots in the set up in which it is made. If and when law has no roots 
in the set up in which it has to operate it tends to miss its mark and to 
whither away. 

At all times and in all ages ideas of Jaw have per force been conditioned 
by the peculiar problems and needs, of that age and society. However, 
there have always been and perhaps there will always be, two main 
currents in the ideas about law—the Idealistic and the Practical, 
the ethical and the analytical, acting and reacting upon each 
other. Sometimes the idealistic trend has predominated while at other times 
the practical, depending upon the needs of the time, society etc. At all times, 
however, law has served only one need that of “Social engineering” as Pound 
prefers to call it. It is wrong, perhaps impossible, to posit constants and yet 
the human mind is so constituted that it cannot, for long, if at all, ignore the 
‘subjective conditions of human existence’ and hence ideah'stics strains implied 
in the concept and function of law always come in. Whenever that idealistic 
trend has been deliberately rooted out law has degenerated into the form of 
ruthless power as under the Nazi regime. The “inner morality of Jaw”, the 
“irreducible absolute minima of justice” has been, and will always be, the 
permanent element in the concept of law in every progressive and civilized 

*LL.M. tLucknow), Diploma in International Law (Manchester), S J.D. 
(Michigan), Reader in Law, Panjab University, Chandigarh. 
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society even though the tension between “Positive Law” and “Higher Law” 
might, and perhaps wiU, always remain Legal thinking in the twentieth 
century is no exception to this general rule The Radbruch Fuller Hart 
Controversy illustrates 1 this to some extent The term Higher Law at oi ce 
brings into focus the concept of Natural Law Prof Friedmann rightly 
observes 2 that Natural Law has, at different times, been used to support 
almost any ideology yet the most lasting theories of Natural Law have undoub¬ 
tedly been inspired by two ideas- ot a universal order governing all men, 
and of the inalienable rights of the individual ‘‘Reason” and ‘ the Nature 
of man", observes Prof Stone * are the starting points of all Natural Law 
thinking 


However, no fixed meaning can be attached to the term Natural Law * 
This is so. Prof Pound points out, because theories of Natural Law have not 
been evolved to explain any given kgal system, but rather to serve an ulterior 
end, viz the fulfilment of the social need of the age During its entire 
course of existence Natural Law has passed through its revolutionary as well 
as conservative stages 1 but one notable feature of the various stages m the 
life of Natural Law has been that it has been viewed as having both a cons¬ 
tant as well as variable content Natural Law has had a tremendous impact 
on Positive Law • It has always tended to bring in an identification of Law 
to morals 1 and this, in fact, has been both its strength as well as weakness 


Rudolf Stammler spoke of all Positive Law being an attempt at Just 
Law The term ‘Just’ has a relative and not an absolute meaning Kohler's 
emphasis was cm Natural Law with a "Variable Content"* because to him law 
tanes with culture Del Vecchto , Geny, Rorumen,' etc emphasised m 


1 Sec Dryal Radbruch Fuller-Hart Controversy. The Law Review, Vol XV, No 1. 
Ch.mleY VIII ** ■» «”* wimeeucn Harr T*. Concept ofLa* 1961. 
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o ‘ , , f Natural Law Re examined (1956) Natural Law Fonin* 
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3 Province and functiont of Law 1%1, p 2JQ 

4 See Patterson Jurisprudence, 1953. n ii 2 p,.„„ , 
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6 As to relation of Natural tr. 
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greater or less degree the variable content of Natural Law. There have been, 
at the same time, in various epochs. Schools and writers who have spoken of 
and believed in a constant or fixed content of Natural Law. 

It is in this context that we will attempt an examination of the philoso¬ 
phy of law and concept of law in the Hindu thought and will then draw some 
tentative conclusions as to what, broadly speaking, the term law connotes and 
implies. 

What does Philosophy of Law mean ? In the popular sense philosophy 
of law means a man’s slant or bias or aggregate of slants and biases. 3 
Hegel’s treatise was entitled as “Philosophy of Law”. Plato, Aristotle, Hobbes, 
Kant and others are known as Philosophers of Law. Austin defines Jurispru¬ 
dence as “Philosophy of Positive Law”. Pound’s “An Introduction to the 
Philosophy of Law” is there. When one goes through the writings of men 
like Oordazo and Holmes one finds significant and abiding effect of legal 
philosophers on them and these two, like many others, liave influenced legal 
thinking. Does philosophy of law mean “views on the ultimate ideas of the 
origins, nature or ends of law’.’. 10 John Dewey points out 11 that the distinc¬ 
tion between what happens to exist at a given time and what might and 
should be, and the need for such a conception of the latter as will provide 
principles for organizing, justifying, and/or disapproving and reforming some 
aspects of what exists seem to be at the back of all movements that fall in 
the field of legal philosophy. He includes under this (a) standard, or criteiion 
by which to evaluate existing legal regulations and practices—determination of 
the end and standard being ultimately bound up with the determination of an 
ultimate source, ,(b) grounds upon which existing legal affairs including rules of 
law, the work of legislation, judicial decisions, and administrative practices 
can be legitimately and profitably evaluated. Patterson sets another aim 12 
when he says that the legal philosopher is concerned with penetrating beneath 
the assumptions of a going body of law, with exploring the relation of law to 
other sciences and disciplines, to other bodies of facts He is also concerned 
with the internal order and functioning of the body of laws. 
He, however, primarily concerns himself with the external relations 
of law—its relations with government, with society ■ and with 
justice. Thinkers thus disagree with each other in their outlook on 
the “philosophy of law”. At another place Patterson raises the question 
“what to look for in a philosophy of law”? and answers this 13 by setting down 

__ . s ’’Jr 

9. Patterson, Jurisprudence, Men and Ideas of Law, 1953, p. 19. , 

10. My Philosophy of Law Credos of Sixteen American Scholars, 1941, ,p. VIT. 

11 . ibid, pp. 73-75. ' '■‘ 1 * 

12. ibid, p. 231. 

13. Patterson,- — Jurisprudence, Men and Ideas of the Law. p. -331. 
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that it should include the conception of state and its functions to society, 
conception of law, conception of justice, basic assumption about human 
natuie, basic metaphysical and ethical assumption, basic political or govern 
mental doctrines etc etc All these waters start from their own 
standpoint and within the confines of a self-set aim try to explain or pro¬ 
pound their ideas The conflict or seeming controversies about the content 
of the Philosophy of Law or about the origins, sources or ends of law are 
apparent only and not real for, more often than not, each one of them is W a 
way right and yet all of them may be in the wrong, if they assert that theirs 
js the only correct view The differences in views resemble a prism every 
surface of which reflects a different view but no single surface reflects the 
whole 34 Thus ideas about the function of law constitute what is termed as 
the philosophy of law The ideas about the function and hence about the 
philosophy of law are inevitably conditioned and influenced by contemporary 
social milieu 


What was the Hindu Concept of and about Law 7 Hindu Law is said 
to have the oldest pedigree of any known system of Jurisprudence which 
even now does not show any sign of decreptitude u It was developed for a 
considerable long period in hisiory exclusively by the Indian thinkers them¬ 
selves without any outside influence 14 Its character an d predominant 
thinking is determined largely by its notion about the sources of Law 17 


In the philosophy of law of the Hindus one frequently comes across 
not only their views about law but also about two other allied and almost 
inter-changeable terms “Rta” (?gu) and Dharma Law is said to be identical 
with Rta (order) or dharma which upholds and sustains 14 the cosmic order 
in a cohesive and harmonious principle of governance 19 The early Aryans 
in their conception of Rta gave the earliest possible recognition to the ethical 
principle as also the material content (viz utility) of law 10 


Law, according to the Hindus, has divine origin God produces the 

14 Af> philosophy o//qh, op at ,p vm 

15 Mayne Hindu Law, 1878, preface. 

16 SeeSarkar, U C., E paths In Hindu Legal Hu tor), I95S, p 10 and the authorities 
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transcendent body of law. 21 Law manifests itself through the agency of all 
intelligent divine power and from a transcendental scheme of divine reason. It 
is implanted not in the purposeless will of the despot or even of God but is 
implanted in and springs from divine power. Even Gods exist for the purpose 
of maintaining the law. 22 Principles of Law are based not on divine will but 
on divine nature, divine reason, divine essence. Law is founded on the 
principles of order, intelligent, consistent and permanent. 23 Law, to the Hindus, 
has elements in it which are eternal (the constant element) because it has cer¬ 
tain essential and ideal values which are settled as right for ever. At the same 
time it has a variable content as well and it is in these that changes are 
possible and permissible. 24 It is emphasized by sages that the laws of count¬ 
ries, castes and families may be followed in absence of rules of the revealed 
texts. 25 The function of law, as conceived by the Hindus, is not merely 
regulatory. It must cater for utility and human welfare and the realisation of 
the good in its entirety—that is, in the present life and beyond. 26 

Utility is not understood, to begin with, in the modern sense of the 
term but in the sense of felicity after death. 27 However, the welfare or 
utility theory gradually approached the modern concept with happiness on 
earth as the measure of individual welfare. 25 Law has in it an ethical principle, 
an inner morality and law as well as morals are ordained and enforced by the 
same ultimate superior force. 29 In spite of the rather ethereal conception of 
law and its function the notion did not lead to a static or merely theoretical 
approach devoid of any practical utility because, as Sri Radha Binod Pal points . 
out, five different conceptions of law are found in the Vedic Philosophy. 
These are:— 

(1) Divinely ordained rules for human action ( Vrata ) 

21. Colebrookes Digest. Vol. 1., Book i. Preface p xi; Sat pat ha Brahmana 14.4 2.23; 
Braliadranyka Upnishad 1,5,23; 1.4.14. 

Munu 1.58; Rig Veda X, 190,1. 

The Goddess of earth addresse Vishnu in the following words "Thou knowest 
right and wrong, thy body is law, law springs from thee’’—The Institutes of Vishnu 
(Text by Julius Jolly, 1881) 1,54 Sacred Books of the .East, Vol. VII (1880) 

22. Athrveda, XIV, 1.1.; Pal, Op. cit. pp. 65, 107; Krishna Gopal Goswami, The 
Hindu Conception of Law, Calcutta Review (1938), p. 195. 

23. Malta Shanii Parva XXXIII, 52; Pal, p. 89. 

24. Maim, Yitgdharma, I. 85; Parashara, 1.21; Goswami, loc. cit., p. 199; see contra 
Dr. Ludwick Sternbach, Annals of the Bhandarkar Oriental Research Institute, 35. 
p. 528 wherein he expresses contradictory views when he holds that law of the 
Hindus is static and yet says that it always harmonised with prevailing economic 
conditions. 

25. Maim, VI I, 203; VI!I, 41 ; Gautama XI, 207 ; Vashistha I. 17. 

26. Jaimini, Ptirva Mtmansa Sutra I. 1.2; Brahadarankya ■ Upnishad. I. 4.14., Pal, Op. 
Cit, pp. 80.154. 

27. Pal, Op. Cit., 140; Gautama, XI. 29, SBE Vol. If. 235. 

28. Pal, Op. Cit., 172. 

29. ibid, pp. 13,76. 
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(2) Traditions or customs which have proved acceptable to Gads 
{Pun i or Dirgha Shruta) 

(3) Recorded wisdom of the wiscmen of the old who had learned the 
safe course of the divinely ordained course of human conduct 

(4) As a system of principles discovered philosophically and perhaps 
expressing the nature of things to which men ought to conform 

(5) Reflection of diune reasons governing the universe—that part of 
reason which determines the ought addressed by that reason to human 
beings as moral entities 30 

Dictated by the need for security and order the Rig Veda conception of 
law is that of eternal, immutable rules comprising of the “true” and the “Cer¬ 
tain’' The conditions of life must, according to them, harmonize with law 
Law was there to maintain the status quo 31 Law and morals were mdistmgui- 
shably intermixed in the early period al Gradually the purisitc and moral 
orders are separated 35 

The notion of law, as pointed out earlier, was connected to that of 
Hta and Dharma The term Rta, broadly speaking, means the organised 
principle of the Universe and the divine ordering of earthly lift 'Rta' has an 
all pervading influence in the universe 54 It has been \anously viewed 15 It 
means a moral imperative M It is personified and almost invoked as divini¬ 
ty n It governs even Gods and hence then commands cannot be arbitrary 


30 Pal, op cit, p 101 For other reading material on conception or Law see R X 
Sarvadhikari,Conreptiort of Law ,n Ancient India Journal or Bihar Research Society 
(J B R S ) 33 pp 183 92 RK Sarvsdhikari Studies in Ancient Indian Law & J, slice, 
1955 DHN Ingatias, Author,!) of La h In Accent India, Journal or 'American Ori¬ 
ental SolivO New Haver, supplement t7, 1954, pp 34-45, Kane Hindu Customs and 
Modern La* 19J0.N V enfcetramana Conception o/Notural Jaw m Ancent Indian 
Philosophy V Indian Philosophy Congress Cdlcuti, 1936 U C Sarkar Character 
A Score of Social Legislation in Ancient and Mediaeval India Journal or the Andhra 
Historical Research Society 22 1957 pp 101 9 K R R Sastry Hindu Law, a Code 
of Dunes Journal ot the Ganganath Jha Research. Socv.ty, Mt\ pp. V 
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or purposeless but must be in accordance with a fixed principle which caters 
for human benefit. 38 The concept of Pax, the immortal contribution of 
St. Augustine-to-mediaeval philosophy and the lex.etema of the later Roman 
thought was,’ it has been observed by an eminent writer, derived from the 
vedic ‘Rta’ which included the natural and human order. 39 The conception 
of ‘Rta’ in the Rigveda is the gei m of the later doctrine of dfiarma. 40 The 
notion of ‘Rta’ thus appears to be so ethereal, problemetical, transcendental, 
eternal and immutable as to become void of any practical utility. However 
this is not so. Sri Radha Binod Pal aptly points out that the vedic philoso¬ 
phers introduced the element of variability by the concept of ‘Vrata’, which is 
a specialised embodiment of ‘Rta’. ‘Vrata’, he adds, is ordered by different 
dieties for different purposes. 41 He further observes that in the conception of 
‘Rta’ the early Aryans gave the earliest recognition to the ethical principle 
in' law as also to human welfare for ‘Rta’ is not forgetful of human purpose 
and has human benefit as its object. 42 The source of Dharim according to 
all schools ( f Hindu thought is the Veda. 43 The term “Dharma” is used in 
so many senses that it eludes definition. 44 Jaimini defines it as a desirable 
result ( artha ) defined by an injunction (Codaua). ir> Vaisaseka’s definition is that 
dharma is that from which prosperity {abhyudaya) and beautitude [missreyas) 
result. 46 Manu defines it as that which is based on the practice of persons 
learned in the vedas, who are morally good and devoid of aversion as well as 
attachment to the world and whose conscience sanctions it. 47 Sometimes 
the term means “upholder or sustainer”, 48 “religious ordinances and rites”, 49 
■“fixed principles or rules of conduct”, 60 “merit acquired by the performance 
of religious rites”, 61 as the “whole body of religious duties”, 62 duties of 
Asramas i.e. of stages of life and classes of society 63 etc. The most notable 

38 . Rig. I. 2. S', I. II, 6; See contra Maim in Rig. viii. 31. B. See Radha Binod Pal, 
The Hindu Philosophy of Law, op. cit., 20. 

39. Berlozheimer, Modern Legal philosophies Scies, Vol. II, p. 37. 

40. Kane, History of Dliaram Sastra , Vol. II, p 5. 

41. Pal, op. cit., p. 59. 

42. ibid., p. 76, 77. 

* tr , < 1 

43. Miman’arth Sony rah, 3; Mann 2. 6. 

44. Apastamba Dhaiam Sntia 1.20.6; See also Barkar, U. C. op. cit., pp 19-21. 

45. Jaimini Sutra I. 1. 1. > 

46. VaishesJtJka Sutra 1. 1. 1. 

47. Manu 2 I. 

48. Pig. I. 187. 1. & X. 92. Z 

49. Rig- I. 22. 18; V. 26. 6; VIII. 43. 24; IX. 64. 1. 

50. Pig. IV. 53. 3.; V. 63. 7; VI. 70. I.; VII. 89 5. . 

51. Athraia Veda XI. 9. 17. , ., 

52. Aitreva-Brahmana VII. 17; VIII. 13. 

53. Vedanta Sutra III. 4. 18-20; 

Chandyoga Upnished Z 23. 
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meaning appears to be that which says that Dharma means “the privileges, 
duties and obligations of man his standard of conduct as a member of the 
Aryan Community, as a member of one of the Castes, as person m a parti¬ 
cular stage of life 51 Dharma is said to be the central principle of political 
obligation m Hindu State and loyalty to this central principle is to be ex¬ 
pressed by each observing his own Dharma (Swadharma) Dr Bookhaud 
observes that “Dharma m relation to the end of the State is conveyed 
by the term l Rta' in the Rit; Veda which means the law that governs all the 
phenomena of nature, it being taken for granted that there is an underlying 
order which the pnenomena of nature does follow, a law which they observe 
Dharma comes from the root ‘dhn* which means ‘to uphold’ and it stands 
for the principle which holds the whole universe together, physical as well as 
moral, it means the Cosmic Order as well as the law governing human 
Society it is, howevtr, difficult to agree with Dr Boolchand’s view that 
the Platonic concept of justice was essentially idealistic and therefore dynamic 
in its operation while the Hindu concept of Dharma became practical and 
therefore static in its implications 64 The flexibility in the concept of 
' Dharma ’ was a guarantee against us becoming static One has only to 
recall that passage in the Sharttipana cf Mahabharat wherein it is said that 
dharma nnd adharma assume their opposite form according to the conditions 
of time and place Therein Bhisraa speaks of multiplicity of dharma standards 
He says that dhatmas are mostly established upon truth (Sofya) while some 
ha\e them bases in reasoning (Upapatu) and their others in good conduct 
(Sadaehara) and still others in expediency ( Xjpaya) He further adds that 
dharma is subtle, that one may with difficulty become good by applying 
•\edic texts {Vacana) and reasons (buddhi) and by following good conduct 
(Scdacara) « It has further been observed in the Mahabharta that the 
interests of morality must give way to those or the State in emergencies 68 
Thus Dhanna covers a wider field than positive law for, according to the 
Hindu conception, the latter has no existence apart from the former Positive 
law is but a portion of 'acted laws which, by reason or ,ts peculiar character 
and exigencies of Society, , s enforced by the King » The King, according 
to Xbz Dharcmibasuas .s not only the head cf the civil administration, heis 
also the defender of t he faith" King is subject to dharma The King doe* 
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not enact dharma or law, he merely enfofces the same and has the duty to 
do so. 61 He merely acts as a deputy to the divine ruler. 62 The.limits to his 
power are similar to the rule making power of modem executives. 63 The end 
of Society being conceived as the promotion of the Dharma or the moral 
order of the Universe, all laws were, therefore, subsumed under this ruling 
conception. The result, Sen-Gupta rightly concludes, was the development 
of a comprehensive idea of law which is the dream and perhaps the despair 
of the Philosophical and Sociological School of Jurisprudence. 64 A further 
guarantee against the static character of Dharma is provided by the rule that 
custom or usage is “transcendental” law and by this the Hindu law givers and 
thinkers gave to their codes an elasticity and provided scope for ‘social 
engineering’ which has not rendered them obsolete despite of centuries. The 
Hindu law thus gives to the notion of law a continually changing content 
which does not lose its mooring by being divorced from the higher or the 
ethical element which can be termed as the notion of the ultimate ends—the 
ultimate changing from time to time as and when the social need warrants. 
There is a fascinating parallel between this and views of modem jurists. In 
very much the same sense Holmes and Pound point out that “the life of Jaw 
has not been logic; it has been experience”. 65 Law is for ever adopting 

new principles from life at one end, and it always retains old ones 66 .Moral 

conceptions and processes, observes Pound, grow naturally out of the very 
conditions and settings of human life from which law grows and do provide 
content to any body of law. 67 Legal philosophy, therefore, runs the risk of 
defeating its purpose if it loses hold or ignores notion about the ultimate 
ends. In fact the ethical element in law and legal thinking has been a persis¬ 
tent feature. 68 Haines observes after investigating the practice of the 

ing uphold the moral order in the world— Sat■ Br. V. 4.4.5; Gautama VII. 1.; Ap. 
Dh. S. V. 194; Narada, Prakirnaka, verse 3; Gautama, VIII, 1 Buhler’s Translation, 
1879, p. 211. 

61. Sen, op. cit.. p. 10; Mam: VII. 33, 18; VII. 28; Tajnavalka II, 5; Katyayana v. 38; 
He is not only the civil administrator but also defender of the faith or dharma— 
Gautama, XI, 9-11; Vishnu Dharma Shastra, III, 2-3; Narad verses 5-7; Yajnavalka 
I, 337, 359; Atri 17-20. 

62. Manu VIII. 128; Medhatithi’s commentary on Manu, VIII. 13. 

63. K. V. Rangaswami Aiyengar, Some Aspects of the Hindu View of Life According to 
Dharain Sastra, 1959, p. 178. 

64. Sources of Law and Society in Ancient India, p. 27. 

65. ' Holmes, The Common Law, 1881, p. 1. Hall, Readings in Jurisprudence 1938, p. 343; 
Cohen & Cohen, Readings in Jurisprudence and Legal Philosophy, 1951, p. 552. 

66. Holmes, Common Carriers and Common Law, 9 Current Legal Thought, pp. 387; 
388. 

67. Pound, Law and Morals, 1924, p. 40. 

Patterson, Jurisprudence, pp. 30, 230. 

68. Haines, The Revival of Natural Law Concepts, 1930, pp. 37, 77. 99, 210, 216; Rc. 
Natural Law Theories applied by British Courts, see pp. 43, 347; Hon. Mr. Justice 
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American Courts in reviewing legislative acts that the consideration of 
natural law and ideas of superior fundamental laws and natural law doctrines 
have considerably influenced the Courts m interpretation of State and Federal 
Constitutions Cowan points out* 9 that the "ideal” element in law has 
been the constant concern of able jurists since the beginning of the American 
Legal System Even Kelsen’s mechanical normative theory of law derives a 
secret component of the basic norm which is to be derived from some non- 
legal normative system such as that of political or ethical values and since the 
basic norm is not wholly determined by the para-social facts it would be deter¬ 
mined by ethico-pohttcal consideration 70 Hohfleld who entirely relies on 
conceptual structure and excludes any reference to the human interests 
which the concepts are aimed to secure could not afford to overlook the 
ethical element for he claims that his system or scheme of fundamental 
legal conceptions will help to discern common principles of justice and 
policy underlying the various jural problems involved Cardazo 71 expresses 
the same truth when he says that implicit in every decision where the ques¬ 
tion is, so to speak, at large, is a philosophy of the orgin and aim of law— 
the philosophy which, however, veiled is in truth the final arbiter . ” What 
Holmes calls the demand for the superlative common to all men which 
urges the jurists for a search for criteria of universal validity is nothing but 
the persistence of the ethical element In Professor Llewellyn’s words the 
tendency of normative generalisation runs deep and this necessarily involves 
some notion of justice in the making or administering of law 72 


A deeper study and close scrutiny of the views of Hindu thinkers 
about law would reveal that according to them law .will, 
lose its moorings if the ideal element or the ethical element is ignored and 
i will rmss Us mark if the ideal element is made to become, all-nowerful 
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justice, which are constantly being subjected to critical analysis 74 . Every 
philosophical proposal can be ■ put to pragmatic test. Every 
pragmatic approach should be conscious of the philosophical position. A 
workable solution will always be found. Cowan rightly points out that the 
present legal theories bear a marked resemblance to philosophical ones 
because both arise out of the same social milieu 73 . The approach of people 
like Fuller 78 , Jerome Hall 77 , and Cahn 78 has much in it which can claim 
attention since these thinkers neither ignore the social nature of law nor do 
they, like the natural law philosophers, enter any isolated held 
They advocate an integrated and synthetic approach. This approach 
does not arid should not be taken to mean that the legal scientist or the 
legal philosopher must turn to Thomas Aquinas, or Plato or Hegel or Manu or 
Yajnavalka etc. It only means that they cannot afford to ignore the promp¬ 
ting of philosophy which has its roots in the milieu in which 
the law is to have its working 79 . Harper expresses the same 
idea when he says that (i) law is relational, that (ii) the function of law is to 
protect certain needs and desires of the members of the society i. e. certain 
interests which have arisen from human relations (iii) that the weighing of 
interests must be done in a way that “justice” is satisfied. What is justice, 
he continues, is not to be derived from any abstract notions but is to be 
determined from the general notion and culture of the people. 

The ethical element has thus been consistently considered as an 
essential ingredient of the concept of law. _ This is true of human think¬ 
ing everywhere. The Hindu thinking about the conception of law is no ex¬ 
ception to this rule. There have been times when attempts have been made 
by thinkers and lawyers to drive out this element and yet such has been 
the mental make up of man that such attempts have proved to be brief 
interludes only. This is as it ought to be. It is the surest guarantee to pre¬ 
serve and promote the "fidelity to law” 80 for the "emotive power of the 

74. Haines, op. cit., pp. 348-49. 

75. Cowan, A Report on the Status of Philosophy of Law in the U. S. A., Col. L. R. 50 
(1950) p- 1086 at p. 1092. 

76. Problems of Jurisprudence, 1949. 

The Law in quest of itself, 1940. 

77. Living Law in Democratic Society, 1949 

Intergrative Jurisprudence in Interpretation of Modern Legal Philosophies (1947) 

78. The Sense of Injustice. 1949. 

Jurisprudence in Annual Survey of American Law. 1944-49. 

79. Harper, Treatise on the Law of Tart, 1938, p. 4 ff. 

80. Prof. Hart is worried about it but seeks it in a way which would defeat his objec¬ 
tive. Prof. Fuller rightly points out that "what is important is planning conditions 
that will make the realization of fidelity to law possible See Hart, “ Positivism 
and the separation of Law & Morals”, 71, H.L.R. 593 (1958) and Fuller, “ Positivism 
and Fidelity to Law—A reply to Professor Hart ” 71 H. L. R. 630 (1958) 
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symbol ‘law’ ” is an important and a weighty factor which cannot be 
ignored 81 , except at the risk of degrading law to the level of a lawless rule 
It has been said that until some criteria is established for this purpose 
comparable to that available m the realm of fact it seems to add little to 
the argument to conceive the moral order as part of the inner structure of 
the legal order, rather than an external system 9 *. This statement warns 
about the difficulties bat does not set aside the potency or utility of the 
ethical core in law It ts submitted that it would be a wrong approach if 
we dismiss the attempt as an idealist search for absolute truth m the realm 
of values at a tune when this search has virtually been abandoned m the 
field of scientific fact 83 Science deals with facts and statistical data Man 
is much more than a statistical unit or a physical fact 

81 Sec also Stone, Uncommitted Relativisms InModern Theories of Justice, South¬ 
western Law Journal Vol 16,1962 pp 207-208 
82, See Dennis Lloyd, Introduction to Jurisprudence, 1959, p 119 
83 ibid 




WORLD PEACE THROUGH INTERNATIONAL 
ORGANIZATIONS 1 

G. G. Gandhi, M. A., LL. B. 

“It is not so difficult to keep unity in time of war since there is a 
joint aim to defeat the common enemy, which is clear to every 
one. The difficult task will come after the war when diverse 
interests tend to divide the Allies. It is our duty to see that our 
relations in peace-time are as strong as they have been in war.” 

-MARSHAL STALIN, Yalta, 1945.* 

“To save succeeding generations from the scourge of war,” the United 

1. The problem needs a re-appraisal in view, of the latest United Nations pdace-keeping 
operations in Congo and particularly in Cyprus, where the U.N. [has experienced a 
“deep trouble” (The Tribune, dated 27-7-64), and the situation continues to be 
explosive. The United Nations is also facing a “serious financial crisis”, and the 
Secretary-General has recently warned that if the present financial problems were 
not solved, “the world would be facing serious difficulties which in 50 years produ¬ 
ced two deadly wars of history”. (Annual U.N. Address on 24-10-64). The 
Soviet Union and 14 other countries have refused to pay for U.N. peace-keeping 
operations in Congo and the Middle-East notwithstanding the Advisory Opinion of 
the International Couft of Justice delivered on July 20,1962, affirming that the 
expenditures authorised for these operations constitute “Expenses of the Organiza¬ 
tion within the meaning of Art. 17, para 2 of the Charter, and that Members of the 
U.N. were legally bound to pay assessments made by the General Assembly to 
defray the costs thereof. (I.C.J. Reports 1962 p. 151). The contention of the 
Soviet Union is that these expenditures were “illegally” authorised by the General 
Assembly which is “incompetent” to do so in the absence of a decision by the 
Security Council (per A.A. Roschin of USSR, United Nations Review, Jan. 64, p. 41). 
The United States insists thar Art. 19 of the Charter is automatically applicable, 
and that the Soviet Union should be denied a vote in the General Assembly. The 
Soviet Union has warned that such a step would be ‘contrary to the Charter* and 
has threatened to “review its whole attitude towards the United Nations” if this 
were done (The Tribune, dated 11-10-64). Frantic efforts are being made by other 
member-nations to seek a postponement of the Assembly session from November 
10 to December 1, so as to give time to the new Soviet leadership lo settle the 
dispute and thus avoid confrontation in the General Assembly (ibid, dated 28-10-64). 
But the new Soviet leaders have reiterated the stand taken by the Khrushchev 
administration and have asserted that the Soviet Union would not pay for these 
“illegal operations” The Tribune, dated 25-10-64). Whenever the United Nations 
is faced with a crisis, it is useful to recall the fundamental principles and concepts 
on which it was founded. The developments that have recently come over the 
horizon cry for giving fresh thoughts to the problem of maintaining international 
peace and security through the agency of international organization. 

2. J. F. Byrnes, Speaking Frankly (New York : Harper, 1947), p. 44. 
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Nations has undertaken “to unite (their) strength to maintain interna¬ 
tional peace and security” 3 Peace is necessary if the people of the world are 
to be free and prosperous But peace does not come by accident, it has to 
be built by many kinds of action working together to provide for colfectiv- 
security and to remove the causes of war The dominant desire of most of 
mankind today and the strongest motive for closer international cooperation 
is thus not sheer idealism, but an understandable anxiety to avoid annihila¬ 
tion in a thermo-nuclear war Collective security is an attempt to overcome 
the weaknesses of the international community m which there is as yet no 
certain centralized system of law enforcement The system requires that the 
security of each State shall be the concern of all states so that, if one is in dan¬ 
ger, all others will act as though their own security were threatened The 
traditional rules of “Self-help” and “neutrality” must be abandoned The 
system has for Us object both the elimination of force in settling international 
disputes and the development of a sense of mutual security among states 
Thus, modern attempts to deal with the problem of war by means of collec¬ 
tive security represent a reliance upon the “principle of concern” in interna¬ 
tional relations This principle has been defined as "a recognition that 
conflict among the members of a group afreets the entire group and that 
unilateral resort to violence against any member constitutes an offence 
against a members 1 It involves the idea of organization to preserve peace, 
an idea which lies at the basis of every pobtical community® . , 

Since the dawn of history, there has been a progressive development of 
procedures end orgaiuation, to cope writ, the problem of pence .Dunns 
the centur, pr.or to World War I the nations sought to preserve peace by 
C ° ncer * of Ewopeand general 'cooperation 1 
S , ! yS 'S '" teh characterizes international orga- 

sharp bfalt with the past ?**"’’Wf " 0t ma ' k ^ 

mu^hiejmernanoe,, “oT,“d 

3 United Nations Charter, Preamble “ 1 

o/Cwicen. in Mtrmulml&zwmT/p'l’’'' C ° U,c !"’ Tit Prftttjfc 

5 It may be mentioned that the concern _ 

criticised India, for eramnle °, r collective security has been severely 

•MpecMto apply sanctions 'T ,h “ ,hc U ‘ N ™“°' 

the UN ought to be an agent of cn nen \ powcr an<1 that < in a big-powefr conflict- 
menu Hans Morgenthau, Robert Ltb *° n aD<1 me<!ia,10 n rather than of enforce- 

ded that the concept of collective secur C ttT mdnand ' Valter LtPPmann have conclu- 

an overwhelming supenonty of f or c' ’ ** a da °Ber to peace, because 

present arcumstancts For a criticalti 00 nCVCT beach,eved in a conflict under 
Cheever and Havilmd, Orgawix* ‘ SCT '” , ® n of lhia aspect of the-problem. « iC 
6s Willard N Hogan, op eft.p i * r P*«ce, (Sevens) pp 829-830 1 -f > 

7 Cheever and Ha>ih a d,o/ cffip ' m 


/ 



The Law Review 


191, 


balance of power, nor does it eliminate national interests altogether. It does 
provide means of applying balance-of-po;wer principles intelligently and 
pacifically. , And it offers a ready means of gauging the international feasibi¬ 
lity and acceptability of a given defination of national interests. Interna¬ 
tional organization can, therefore, foster enlightened self-interest. It permits 
negotiations and compromise on the wide range of complex issues that bear 
on current international relations. World peace, it is said, 8 requires a world-, 
wide organization of police power and universally accepted rules of Jaw. 
The birth of the League of Nations and the United Nations mark a culmina¬ 
tion of the process evolving over centuries for establishing a suitable interna-, 
tional organization to preserve peace and security. 

The object of the present article is to trace briefly the history of the 
international organization for the maintenance of peace and security, review 
the achievements of the League of Nations and the United Nations—the 
first two general international organizations established for the purpose, 
analyse the causes of failure of the League to stem the tide of .events leading 
to World War II, examine how far the United Nations is ah improvement 
over the League system and its effectiveness in insuring a stable world 
order in the light of its nineteen years’ history of actual working, study 
in passing, the mushroom growth of Regional Security Systems which can at 
once be “stout limbs or Achilles’heels of the World Organiza ion”, 8a and 
finally to assess the future of the United Nations and offer suggestions for its 
further strengthening so as to enable it to discharge more promptly and 
effectively its primary responsibility of keeping international peace and , 
security. 

I ' 1 • 

EARLY DEVELOPMENT OF INTERNATIONAL 
ORGANIZATION 

. " No institution, and least of all a world prganization, springs suddenly 
into existence, full-blown. Violence is as old as mankind and war is as old 
as political'associations, but, reaction;against war and plans for preventing it, 
likewise have a long history 9 

Plans for organizing peace have had their advocates over the centu¬ 
ries. 10 Dante, in his De monarchia, which was published early in the 14th 

8. Op. cit., p. 821 

8a. Cheever and Haviland, op. cit.. p. 826 , 

9., Vandenbosch and Hogan, The United Nations—Background, Organization, Functions, 
Activities (McGraw-Hill Series in Political Science), p. 63. 

10. Space permits only cursory treatment of these early proposals for a league of nations. 
-Readers are referred for further details to such standard works as Eagleton, Clyde, 
International Government 2nd edn.; Friedrich, C. J. Inevitable Peace, Kohn, Hans, 
World Order in Historical Perspective ; Levi, Werner, Fundamental of World Orga¬ 
nization (Minneapolis, University of Minnesota Press, 1950). 
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century, pleaded for the organization of the Christian world on an imperial 
basis, in the interest of unity and peace At about the same time, Pierre 
Dubois, a French lawyer, suggested a kind of permanent confederation of the 
vanous countries of Christendom as a means of maintaining peace by the 
application of sanctions against aggressors Henry IV of France in ftis 
Grand Design (1603) proposed a general council for Europe, on which each 
of the large states would be represented by four commissioners and the 
smaller ones by two Decisions by the general council were to be binding 
and, if necessary, to be enforced by the collective forces of the member states 
Other noteworthy projects for organizing peace were advanced by Emene 
Cruce, a Frenchman(77ie New Cyneas, 1623), William Penn {Essay towards the 
Present and Future Peace of Europe , 1694), Abbe de Saint-Pierre (A Project 
for Making Peace Perpetual in Europe, 1714), and the German philosopher 
Immanuel Kant [Essay on Eternal Peace, 1795) 11 


Thus, by 1815 many proposals had been advanced to establish peace¬ 
ful international relations At the heart of nearly all the above plans, 
however, was the international conference This could hardly be otherwise, 
as consultation and conference roust be at the centre of all cooperation 
Moreover, there were historical precedents in abundance for associating 
conferences with peace, as nearly every war ended with a conference to restore 
peace From the use of conferences to restore peace to the idea of conferen¬ 
ces to keep the peace is not a long step 


The Congress of Vienna 12 


The conference that brought the Nepoleomc wars to a close deserves 
special mention as a forerunner of modern international organization To 
rebuild the Europe of 1789 that had been brought tumbling down by the 
French Revolution and its Napoleonic aftermath, the crowned heads of 
Europe and them diplomatic retinues repaired to V,cnna in brilliant pomp 
and circumstances The list of notable statesmen included Mcttermch of 
Austria, Talleyrand of France, Castlcreigh or England, and Czar Alexander I 
of Russia 
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The Concert of Europe 

From the Congress of Vienna and other conferences of the great coali¬ 
tion against Napoleon emerged the Holy Alliance and the Quadruple Alliance 
which provided for a succession of congresses which ultimately developed into 
the system known as the “Concert of Europe.” The inspiration for the 
system was the common fear that the application of balance-of-power 
principles 13 was haphazard and inadequate to insure a combination of states 
against an aggressive power. There must be closer integration and common 
leadership among the powers anxious to preserve the status quo. 

The Concert of Europe operated quite successfully in the Berlin 
Congress of 1878, which dealt with the situation in the Near East; the Berlin 
Conference of 1884-85, which sought to regulate imperialistic competitions 
in Central Africa; the Algeciras Conference of 1912-13, which dealt with the 
dangerous situation which had developed in Morocco; and the London 
Conference of 1912-13, which probably kept the Balkan War from exploding 
into a general conflagration. The Concert system was not a formal organi¬ 
sation but a disposition on the part of great powers to confer together. One 
of their first concerted actions was the recognition and neutralization of 
Belgium. While the Concert may be credited with preventing war in numer¬ 
ous cases, it by no means prevented all wars, and it failed to meet the crisis 
in 1914. Despite the Concert of Europe, rival alliances and alignments 
hardened in the last quarter of the 19th century. 14 

The Hague Conferences of 1899 and J907 

A second strand which went into the formation of the League of 
of Nations was the movement for limitations of armaments and the systema¬ 
tization of arbitration which culminated in the Hague Conferences of 1899 
and 1907. On the whole, their purpose was to deal with the problem of war 
in two ways: the provision of alternative procedures for settling disputes and 
limitations to prevent needless suffering of non-combatants, prisoners, the 

13. The concept of balance of power was that no state should become strong enough 
to dominate the others, this goal to be achieved bydefensive combinations against 
any nation threatening to upset the equilibrium. The weak allied with the strong 
to preserve tbeir independence and the strong allied with the weak to counter the 
might of other powerful states. However, the policy of balance and counter-balan¬ 
ce degenerated into a system of opposing alliances, finally dividing Europe into two 
armed camps. 

14. The Concert had many weaknesses. Peace was often preserved among the Great 
Powers at the expense of the smaller, weaker countries. The Concert functioned 
only intermittently and was wholly without regular or continuous administration 
and conference organs, and it did nothing to cope with economic nationalism and 

militarism or to promote the things which made for peace.Sec Vandenbos and 

Hogan, op. ci/., p. 64; Cheever and Haviland, op. cit., pp. 33-36. Also sec Woolf, 
International Government, pp. 24-63; and Robert. B. Mowat, The Concert of Europe 
(New York : The Macmillan Company, 1931). 
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wounded and others 15 The agreement that a tender of "good offices" was 
not to be considered an unfriendly act implied that nations might have 
a concern in the settling of disputes not involving their own immediate 
interests 14 


A big step forward was taken in the Comention for the Pacific Settle¬ 
ment of International Disputes drawn up by the First Hague Conference of 
18 99 If states were unwilling to trust third-party judgement, they might at 
least be willing to have an impartial investigation of facts by a third party 
This led to the practice of setting up Commissions of Inquirv to collect facts 
about a dispute between states As with mediation, this procedure was 
entirely voluntary Moreover, states were unwilling to accept it until issues 
of ‘ honour” and “vital interests” were excepted Nonetheless, the procedure 
was blessed with an early success 17 The Bryan Treaties of 1913 and 1914 went 
further in providing that such commissions be established by states in advance 
of a dispute, that no dispute be excluded from their scope, and that hostih 
ties be prohibited until the commission had reported Thus, further progress 
was made towards the obligatory features of the Covenant and the 
Charter 18 

A most important step was taken - in 1899 when the Hague 
Conference not only codified the law as to arbitration but also 
laid the foundations of the Permanent Court of Arbitration The 
title, as Zimraem rightly points out,” is misleading What was done was to 
provide a permanent framework for ad hoc tribunals, which as a great jurist 
remarked shortly afterwards, was a much wiser and more practical measure at 
that stage than the setting up of a permanent court This institution has re- 
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mained in continuous existence since its organization in 1900, but in reality, it 
is neither “permanent” nor is it a “court”. 21 As Judge Manly O. Hudson 
has pointed out, it was hardly more than “a method and a procedure”. 22 

The Second Hague Conference was due to the initiative of President 
Theodore Roosevelt, after his successful intervention as a mediator in Russio- 
Japanese war. Its actual summoning, however, was left to the Tsar. Its 
labours were largely devoted to the subject of the ‘Jaws’ of naval warfare. It 
adopted a Convention, much acclaimed by pacifist opinion at the time, 
prohibiting the bombardment of unfortified cities and ports by naval forces. 
The conference also attempted to set up an International Prize Court to repla¬ 
ce the national tribunals. But the attempt broke down as the signatories 
could not decide on the rules to be applied in adjudicating cases. An attempt 
was also made at the 1907 conference to establish a Permanent Court of 
International Justice, with a regular bench of judges. But, mainly owing to 
the presence of the Latin American States (who were invited in 1907 for the 
first time), no agreement could be reached on the method of appointment of 
judges. 

Public International Unions 

A third element which paved the way for the League of Nations was 
the development and successful functioning of a number of public interna¬ 
tional unions. Some of these organizations were set up to deal with an ad¬ 
ministrative problem, as in the case of Universal Postal Union; others had 
considerable power to deal with local situations, such as the Rhine Commis¬ 
sion and the European Danube Commission. 23 Though limited in their 
jurisdiction, they served to suggest the possibility of international cooperation 
in a more integrated fashion and on a wider scale. 

By 1914, there were in existence thirty public international unions the 
policies of which were generally laid down in each instance by a congress or 
conference. -Specific organizations included among others, the International 
Bureau of Weights and Measures, the Wireless Telegraph Union, the Interna- 

21. J. G. Starke, An Introduction to International Law, Thitd edit., p. 337; Zimmern, 

op. cit., pp. 110-11. - ’ 

22. Hudson, International Tribunals (1944) at p. 5. It may be mentioned that the 
Permanent Court of Arbitration was never very active. Most of-its business 

• (17 cases) came before the establishment of the League and the Permanent Court 
of International Justice. One of its most famous cases Was the North Atlantic 
Coast Fisheries case of 1910, involving the rights of British (Canadians) and 
- American fishermen off the Newfoundland coast. Perhaps its most notable 
achievement was to convince statesmen of the feasibility of a rgal world court. 

23. For an account of these River Commissions, sec Cheevcr and Haviland op. cit. 
pp. 36-37. See also Chamberlain, J. P., The Regime' of International Ri\ers: 
Danube and Rhine, Studies in History, Economics and Public Law (New Jour: 
Columbia University Press, 1923). 
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tianal Sugar Union, the International Institute of Agriculture, the Interna* 
tional Office of Public Health, the Union for the Suppression of the African 
Shve Trade, the International Opium Commissions, and so on 24 

Thus by World War I there were several types of international orgam 
sations Many statesmen and observers felt that if the several strands could be 
woven together a network of lasting peace might be established 25 


11 

THE LEAGUE OF NATIONS 

Looked at historically, the League of Nations was not a new and 
marvellous invention so far as its structure and methods were concerned, 
since ample precedents for these could be found in preceding international 
institutions The League did provide for the first time <i comprehensive 
system, with the union in one institution or a number of separate elements 
which had previously existed in a piece-meal fashion “The bncks and 
mortar that went into the making of the League were far from new, but the 
total profile of the plan was quite a bold innovation'* 29 Never before had 
there been a continuing organization aimed at embracing the bulk of man 
kind, reinforced by regular meetings and pledged to facilitate world wide 
cooperation on political, economic and social problems The most radical 
departure lay in the emphasis on the principle of collective security, m 
contrast to the traditional 19th century principle of neutrality 27 of third states 
towards belligerents engaged in an international conflict 28 
1 Genesis of the League 


Before the present century was two decades old, the system which had 
provided an international order since Waterloo was mortally stricken » The 

24 A lead account of these public international unions „, u b e fomd Reinscb. 
P S. Public International Union, (Boston Gum and Company, mill 
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methods traditionally used for the preservation of peace had proved to be not 
only worthless but also dangerous. Experience seemed to have shown that 
the balance of power resulting from a system of alliances, always was of a pre¬ 
carious nature and that the efforts to establish and to maintain such a balan¬ 
ce inevitably led to war. Power combinations within the global community 
led to the formation of hostile blocs with antagonistic political interests. 30 
Such combinations were, therefore, incompatible with the principle of unity 
which was to govern the new world order. Only combined action, which 
could be regarded as being undertaken on behalf of the whole w'orld commu¬ 
nity under the guidance of public opinion of mankind, seemed to be consis¬ 
tent with that principle. 31 An international organization providing for such 
principle was supposed to produce conditions of security comparable to those 
existing within a state. 

The World War I seemed to have strikingly demonstrated that an 
international organization was required for the maintenance in the future of a 
lasting peace based on the solidarity of the peoples of the world. At the 
outbreak of war, Germany did not foresee the reaction which her policy of 
aggression and conquest was to provoke. It seemed possible to argue that 
peace could have been preserved in 1914 if there had been an international 
forum which, after an open discussion would have expressed the world’s 
opinion regarding the conflict and its causes. 33 In the speeches delivered on 
his Western tour in September, 1919, President Wilson constantly expressed 
the view that the war would have been averted if the conflict had been sub¬ 
mitted to an international conference. 33 He assumed that public discussion 
of the German case would have shown that it was a bad case ; in the face of 
general disapproval, Germany would not have executed her plans. 34 She 
would certainly not have dared to start the war if she had known that the 
world would use its combined forces against her. 35 To secure a lasting peace 
after the catastrophe, an international -organization with a permanent 
machinery for the settlement of international disputes seemed therefore to be 
indispensable. 

30. Schiffer, The Legal Community, p. 192. 

• 31. In his address at Minneapolis, Sep. 1919, Wilson said: “The old order of things 
was not to depend upon the general moral judgment of mankind, not to base 
policies upon international right, but to base policies upon international power. 
So there were drawn together groups of nations which stood armed, facing one 
another*’.. .- op. cit., p. 337. 

32. Op. cit., p. 191. 

33. Wilson asserted that his opinion was shared by every statesman he had met in 
Europe (see U. S. Senate, 66th Congress, 1st Session Address of President 
Wilson, p. 181). 

34. “You cannot afford to discuss a thing when you are in the wrong, and the minute 
you feel that the wholejudgment of the world is against you, you have a diffe¬ 
rent temper in affairs altogether” (U. S. Senate, op. cit., p. 111). 

35. See for instance, Wilson's San Diego, California, address, September 19, 1919. 



198 


The Lsro Review 


2. Drafting of the Covenant 


The idea of an over all international organization made much progress 
during World War I War was the stern tutor In the midst of a sangui¬ 
nary struggle men’s minds naturally turned to schemes for preventing a re¬ 
currence of the tragedy It was the unprecedented and prolonged destruction 
of the wotld conflict, made possible by the technological revolution, that 
persuaded thoughtful men to explore the possibilities of preventing a 
repetition of such devastation 34 During these years, a large number of 
drafts of plans for the maintenance of peace were made ty various individuals 
and peace groups. Organized peace as a war aim had been expressed in 
Great Britain as early as 1914 when Prime Minister, Asquith spoke of “a 
real European partnership based on the recognition of equal right and estab¬ 
lished and enforced by a common will” « Professed war-aims of this type 
found a sympathetic response in the United States—increasingly so as the 
sentiment of neutrality gave way to participation on the side of the Allies 
No doubt that the movement for the creation of an international organization 
to prevent war and to promote peace received tremendous impetus when 
President Woodrow Wilson became its eloquent leader and placed behind it 
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enlarged by nine additional members. President “Wilson served as the 
Chairman of this committee. 41 

As Part I of the Treaty of Versailles, the Covenant was signed on 
June 28, 1919 ; it likewise became Part I of the other peace treaties made in 
1919-20. After obtaining the required number of ratifications it went into 
effect on Jan. 10, 1920/ 2 

3. Membership, Structure and Functions 

(a) Membership : Since the League was an organization of states, 
its membership was from the beginning a matter of the greatest importance ; 
only members were under the obligation to respect its principles and to 
cooperate in achieving its purpose. The original members of the League 
were divided into two groups : (1) signatories of the Covenant which also 
ratified it and (2) invited states, 13 in number, which were named in the 
Annex of the Covenant. Other states could be admitted to the League by 
a two-thirds vote of the Assembly. 43 Any member could withdraw after two 
years’ notice of its intention to do so, provided all its international obliga¬ 
tions had been fulfilled at the time of withdrawal 44 Altogether, 63 states 
were members of the League at one time or another ; the largest number of 
members at any time was 58 during 1937-38. 45 

(b) Structure : The League of Nations had three main organs, the 
Assembly, the Council and the Secretariat. Closely affiliated with it, in some 
respects a part of the League, were the Permanent Court of International 

41. It may be noted that the hey to the nature of the League Covenant is the fact 
that it was shaped primarily by the interest of the major Allied and Associated 
Powers which emerged from World War I the exhausted victors over the even 
more exhausted Central Powers It is also not surprising that the two nations with 
the greatest economic and military resources, the United States and Great 
Britain, were also the most influential architects of the Covenant. The final 
product, therefore, was mainly a British machine guided by certain Wilsonian 

< principles. 

42. Space does not permit a detailed account of the various steps which led to the 
final drafting and signing of the Covenant. Readers are referred for further 
material to David Hunter Miller, The Drafting of the Covenant, 2 vols; A. Zim. 
mem, The League of Nations and the Rule oj Lon, 191S-35, 2nd edn,. Part 11. 

43. Art. 1 (2), League Covenant. 

44 Art. 1 (3), ibid• 

45. It may be mentioned that while the authors of the Covenant did not intend that 
the League should be universal initially, it was their hope that the Organization’ 

soon would become universal.see Leland M. Goodrich, The United Nations, 

p 11; this hope, however, was never realized. The UnitedS tates and Hejaz never 
joined. (A cruel blow was thus dealt to the infant organization by the refusal of 
the U. S. Senate to allow the United Stales to join the league...see Chccver and 
Haviland, op. cit., p. 52). Germany did nol .become a member till 1926, and the 
Soviet Union not until 1934. Japan, Germany and Italy withdrew in the thirtees 
in protest against League acts or failures to act of which they did not approve. ; 
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Justice and the International Labour Organization 4 * The judges of the 
Permanent Court were elected by the Assembly and the Council, its budget 
was part of League’s budget The Court was also authorised to give advi 
sory opinions upon “any dispute or question referred to it by the Council or 
by the Assembly” 47 


“Gulliver was never tied down more carefully than was the League 
Assembly ” 49 The great powers were willing to let it talk, but they were 
afraid that if they let it do more, it would jeopardize their own freedom of 
action Hence, the Assembly was given no authority to issue binding orders 
to any other League organ, much less any member state Both the Assembly 
and the Council were given identical mandates to “deal with any matter with¬ 
in the sphere of action of the League or affecting the peace of the world ” 4 * 
The Assembly had no power to bind its ‘executive” The Council on the 
other hand, was a “cabinet” without constitutional responsibility to its “par¬ 
liament” Underlying this delicate balance was the fact that the great powers 
did not feel that ttie Assembly provided a workable union of powe* - and 
responsibility, though they recognized the need, and desirability of a forum 
m which all member states could meet and speak freely 50 


Each member could have as many as three representatives in the 
Assembly, but regardless of the number of representatives a state chose to 
send, it had only one vote “The Assembly most closely represented a dip¬ 
lomatic conference , it certainly was not an international legislative body” S1 
As a general rule, substantive decisions could be made onlv by the unanimous 
agreement of the memb ers represented at the meeting 
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Though the general competence of the Council was described in lang¬ 
uage identical with that of the Assembly, it was given certain more specia¬ 
lized functions which emphasized its executive character. For example, it 
had special responsibilities in connection with the settlement of disputes ; it 
could advise members on collective measures to be taken in case of aggres¬ 
sion ; it was made responsible for formulating proposals for the reduction of 
national armaments ; it exercised general supervision over the mandate system 
with the approval of the Assembly ; and it appointed the Secretary- 
General. 52 


(c) Functions: The basic functions of the League were four in 
number. 53 One’ of these was the formulation of plans for “the reduction 
of national armaments to the lowest point consistent ■with national safety”. 54 
Another basic function was' “to preserve as against external aggression the 
territorial integrity and existing political independence of all Members of 
the League”. 55 This ’ was the 'famous Art. 10 which became the pre¬ 
dominant issue in the controversy which arose when President Wilson sought 
Senate approval for United States membership. Together with Art. 11, 
laying down the principle of collective security, it constituted the core of the 
Covenant. The settlement of international disputes constituted the third im¬ 
portant function. 56 The fourth major function may be characterized as pro¬ 
viding a means for peaceful change. It was incorporated in Art. 19 and 
its provisions 'were relatively weak. Under it the Assembly was authorised 
to “advise” the reconsideration of treaties which had become an obstacle to 
peaceful relations and the consideration of international conditions which 
were dangerous to peace. 57 


4. The League as peace-maker 

“This is not Peace, It is an Armistice for 20 years.” 
Said Marshal Foch in the year 1919. 58 


52. For an’ elaborate discussion of the various organs of the League, refer to Cheever 
and Haviland, op. cit., chs. 4 and 5 ; Zimmern, op. cit. chap. 3. 

53. Yandenbosch and Hogan, op. cit., p. 68. 

54. Art. 8, Covenant of the League. 


55. Art. 10, ibid. 

56. Arts. 12-16 ibid. 

57 It may be stated that the selection of these four as the most important functions of 
the League is not to minimize others, such as the supervision of mandates, and the 
’ other work of the League in promoting human welfare. In the long run, these 
functions might have been far more important than those listed above but unfortu¬ 
nately the League was not to have many decades of development. In the short 
run, it would, and did, stand or fall with its ability to handle the four functions 
named above. See Vandcnbosch and Hogan, op. cit., p. 68. 

58. Quoted in Georg Schwarzenberger, Power Politics, A Study of International 
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The League actively functioned over a period of about two decades ** 
In this whole period roughly 60 political disputes were handled by the League 
of Nations, which began its business in 1920 80 For the same period, the 
Permanent Court of International Justice considered very nearly the same 
number of legal disputes, handling down 32 judgements and 27 advisory 
opinions 11 

In the first decade, 1920 to 1930, the League had a substantial 
measure of success in settling disputes even though its procedures were not 
fully developed 82 In this period no serious challenges were offered to League 
principles, complicated political problems such as disarmament and the more 
effective organisation of peace were tackled with patience, tolerance and 
some expectation of constructive results, and the possibilities of further 
co-operation m the economic and social field were explored and in some 
respects implemented” During 1927 28, the Briand-Kellogg Pact was 
negotiated the adherents of which renounced war as an instrument of natio¬ 
nal policy. 


The second ten years of the League stand in sharp contrast and must 
be considered very largely a failure The casts in that period were less satis¬ 
factorily handled and some of them, including the Manchurian episode, the 
Smo-Japanese dispute, the Italian Ethopian crisis and the Spanish Civil War, 
inflicted mortal wounds M This period has rightly been designated as the 
period of decline and collapse of the League •* On March 27, 1933, Japan 


59 For an authoritative history of the League, see F P Walters , A History of the 
League of Nations 2 vols 1952. 

60 For some typical disputes see Chcevcr and Haviland, op ett , pp 402425 

61 For details, see League or Nations, Fen Y,c„ of World Cooperation (Genera 
League Secretariat 1930) 
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gave notice of its intention to withdraw from the League, and Germany 
followed by a similar action on October 24 of the same year ; in confor¬ 
mity with the requirement of two years’ notice, these countries ceased to be 
members in 1935. This loss of two Great Powers was somewhat offset by 
the admission of the Soviet Union in September, 1934, but it had entered 
the League out of fear of the rise of Hitler, who rose to power on a platform 
of bitter anti-communism. Encouraged by the successful defiance of the 
League by Japan, Germany took one step after another in setting aside pro¬ 
visions of the Treaty of Versailles, and in March, 1936, denounced the 
Treaty of Locarno. In 1935, Italy invaded Ethopia and on May 9 of the 
following year declared that country annexed. League sanctions, half-hear¬ 
tedly applied and never extended to include military measures, failed to stop 
the aggression. There now began a flight from the Covenant and the League. 
Some members made interpretative declarations diluting their obligations 
under the Covenant while others withdrew from the League altogether. 66 The 
movement for reform of the League came to a nought. 

It was evident long before World War II broke out that the League 
would be powerless to do anything about it. Too weak to do anything to 
prevent armed hostilities, the League performed “a courageous but quixotic 
act” 87 in excelling the Soviet Union, on December, 14, 1939, for attacking 
Finland. It was its “last dying, feverish gesture.” 68 After this the League 
became dormant. The Assembly was convened for its last session on April 
8, 1946, when it took necessary steps legally to terminate its existence and to 
transfer its assets to the newly-created United Nations. 69 

5. Why the League of Nations failed ? 

The question of why the League failed has been repeatedly raised and 
a multitude of answers have been given. It must be conceded that the League 
did fail in its principal purpose, namely, the maintenance of international 
peace and security. The outbreak of the Second World War was a tragic 

66. Notice of withdrawal was given by Paraguay in Feb. 1935 ; by Nicaragua m June, 
1935 ; by Guatemala in May, 1936 ; by Honduras in July, 1936 ; by El Salvador in 
July, 1937; by Italy in Dec. 37 ; by Venezuela in July, 38 ; Dy IJunfary in April, 39 
and by Spain in May, 1939. 

67. Vandenbosch and Hogan, op. cit., p. 72. 

68. L. M. Goodrich, The United Nations, p. 15. It sounds ironic that the League’s last 
gasp was the expulsion of the Soviet Union when nothing had been done to stop * 
Hitler, Mussolini or Franco. 

69. Because the League failed to provide security, which is the necessary condition for 
nearly everything else, the excellent work of the League and its agencies in many 
fields failed to receive the attention it deserved. In fact the League was successful 
in its activities in promoting human welfare, even while it was failing dismally in 
its security function-..see Vandenbosch-Hogan, op. cit., 74- 
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testimony to thts fact The following arc some of the ramn etnas “ 
to League's failure to act as peace-maker as envisaged by its fouttde 

W Many would find the pnnctpal cause of the I^gunMu« m the 

fact that theUmted States did not join the Organization 

the part of the United States withdrew the su PP or ‘ of ‘ te States 

lust as the Organization was coming into existence, T1 

under the leadership of Prestden. W.lson had taken the t»ma ,e . the ac^ 

tance of the prtncple of concern m tnternatlonal ot 

the initiative, with the repudiation of Wilson s leadership, in 

that principle 71 


While few will deny that the absence of the United States was a severe 
blow to the League’s strength and prestige, there is no reason to believe t^ 
this one blow was necessarily fatal or that the single fact of rejc 
United States conclusively doomed the League to failure ro ff<ct 

beginning” In fact there is no way to analyse and evaluate t ^ 

of American rejection on the League except by inference Th « c d 

record of the League with American membership to compare with the 
without it The attitude of the United States towards joining the Leagu 
not make the difference between failure and succes^of the latter, becau 
for no other reason, membership would not have assured success It won 
certainly be a fallacy to argue that rejection by the Unied States was $oi y 
responsible for failure, since such an argument would imply that no other 
significant causes of failure existed 7 * 


(u) Some critics hold that the League suffered from a grave conStitu 
tional weakness in that it permitted states to resort to war under certain 
conditions 7t Bv permitting exceptions to the prohibitions of war ’ the 

70 Or course, it must be recognized that to speak in terms of League failure is in “ 
sense misleading since the League by its very nature was a means wnic 
coutd be used effectively or meffectivly Responsibility m the last a ° a 
lysis rested on state* which urdcr the League system were the repositories ° 
power - it ’ 

7t Hogan International Conflict and Collective Security, p 13 
72. Oft eit P 17 

73 Op at ,P 20 The issue has become highly controversial American authorities 
have forcefully argued that the rejection by the 1} S 'was serious but not fatal F° r 
one thing the League did operate Without American membership for 20 yedrs, and 
it did achieve some success, especially m the first decade > of its existence 1 n ad<, ‘ 
tion to Its accomplishments m the non-political field, the League had considerable 
influence in settling a number of dupulei during that penod—see Conwc!l-E''3 ns ' 
The League Council lit Action Burton The Assembly of the League of Nations F° r 
a brilliant discussion and collection of views, see Hogan op cit , chap 3 
74 Hans J Morgenthau. Pohtscj among Nations, 194$, pp 374,75 
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Covenant seemed to assume that war remained the normal solution of inter¬ 
national conflicts,* 0 There were other technical flaws in the League system. 
The Covenant required unanimity for most substantive decisions of the 
Council and Assembly ; this enabled a member preparing for or actually 
engaged in-aggression to block effective countermeasures 76 . Again, the' 
Covenant provided that national armaments should be reduced to the lowest 
point “consistent with national safety”. 77 This provided a basis for France’s 
argument that it could not agree to reduce its armaments because of the 
threat of future German aggression. It should however be noted that while 
these provisions may have been invoked to justify acts which - were incom¬ 
patible with the purposes of the League, it would be inaccurate to say that 
the technical deficiencies provided the explanation of League failures. 78 ^ 

(iii) From the point of view of organizing peace, the League rested 
on three or four main pillars. These were the provisions for the reduction 
of armaments (Art. 8), the guarantees against aggression (Articles 10 and )6), 
the settlement of disputes (Articles 12 to 15. and 17), and the provision for. 
peaceful change (Art 19). Because these pillars were not of equal strength, 
the League suffered from imbalance. While the guarantees .against aggres¬ 
sion were very strong, the provisions for the reduction of armaments and 
for peaceful change were relatively weak. It is the first condition of all 
civilized society, as Vandenbosch and Hogan rightly point out,. that order 
arid change must be linked together as Siamese twins; the one is impossible 
without the other. The League Covenant probably placed too much 
emphasis upon order and too little upon change. 79 

(iv) An attempt at a more fundamental explanation is made by those'- 
who find the cause of League failure in the wrongness of its general app¬ 
roach. It is argued that a necessary condition of peace is a balance of power 
and that only if the balance is maintained by appropriate military measures, 

75. The Covenant prohibited “resort to war”. In actual practice, governments interpre¬ 
ted this phrase in a narrow technical sense as in dealing with Japanese military 
action in Manchuria in >931, with the result that its purpose was largely nullified. 

76. L. M. Goodrich, op. cit» p. 15. 

77. Art. 8(1), Covenant. '* 

78. Goodrich, op. cit , p. 15. Another structural defect in the League system is said 
to be the close association of the League with the peace settlement at the end of 
World War 1- It is true that the League was established as part of the peace settle- 
merit and that at many points the League was associated with carrying out terms 
of peace treaties Nevertheless, even if the Covenant had not been made an integ¬ 
ral part of peace treaties, the League was inevitably concerned with preserving the 
established order against efforts to change it by unilateral force. Hence, whether 
the League had been established during the w>ar, at the dose of the war, or after 
the peace settlements had been concluded, it was bound to have the task of keeping 
the peace on the bisis of these settlements once they had been made. For further 
discussion see Goodrich, op. c//., pp .15.-18. , 

79. Vandcnbosch-Hogan, op. oft., p. 73. 
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will national policies and international arrangements for the maintenance 
of international peace and security be effective 80 It must however be re¬ 
marked that whether the necessary condition of international peace and 
security is a balance of power or superiority of power on the part of 
those desiring peace is perhaps a debatable question and no categorical 
assertion can be made 


(v) There is also the argument of protagonists of world government 
that the League was foredoomed because it was based on the principle of 
cooperation between sovereign states The argument insists that the effective 
maintenance of world peace and security requires the establishment of a 
world authority with adequate power to deal directly with individuals 81 
There is no doubt that history thus far gives a large measure of support to 
this view Nevertheless the alternative offered is quite an impracticable one 
in the foreseeable future 8! 


(vi) The League’s failure to settle disputes in its closing years is also 
due, in some measure, to the Great Depression which did much to embitter 
international relations 83 National governments sought salvation in econo¬ 
mic policies that were narrowly nationalistic The world-wide economic 
collapse, the rise in popularity of anti-democratic and nationalist doctrines, and 
the unwillingness of peace loving peoples to assume necessary responsibilities 
for the maintenance of peace resulted in the disintegration and collapse of the 
League system 84 


(vn) Finally it must be admitted that the failure of the League was 
fundamentally not due to weaknesses of constitution or structure, serious as 
they may seem, but to the absence of the will to make it work 8S Jt was 
not the assumptions that were wrong or the system that was defective, 
on and c‘’ r P"’P'« ^ governments to deve- 
lon^un reared ., r” J"“w ” h,Ch ,ht '' b «' S in the nol-so- 

!°" 8 vo-tow fl, 2 ° d madll "''y for international cooperation can be 
very helprul if the will to cooperate exist* and ,» -s- , 

more effective, but without that will even ,’he k , ' common ac,lon 

ksS 87 eVen ,hc organization will be usc- 


Organlzation, VI0952)'*p J ° fthe League Experiment International 

81 For statements of the case for _ 

wealth of man For analyse n r h ® ov ® n,nient * *ee F L Schuman The Common- 
Praence of World Government * 1011 llc *’ scc ® erar cl J Mangone, The Idea and 
82- Goodrich op elt„ p jg 
81 Cheever and Haviland, op at cp 423-24 
84 Goodrich and Hambro. Charter » 

SS Vandenbosrt, a„d H e R „, op V ’"jf PP 3-t 

86. Goodnch, pPP 17.jj 1 pp 73 ' 74 


tl 1, be.n .„d „„ „„ lm _ &iu n ^ 
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lit 

THE UNITED NATIONS 

1. Genesis of the U. N. 

Though the League of Nations had failed to provide security, the 
idea of an international organization to prevent war and to promote peace 
was not abandoned. In fact, the failure to prevent World War II streng¬ 
thened rather than weakened popular demand throughout the world for an 
effective system of collective security. 88 In 1945, twenty-six years after the 
founding of the League, a new but strikingly similar organization, the United 
Nations, rose out of the flames that had consumed the old. The interven¬ 
ing years had been full of hopes and frustrations, limited collective efforts 
to combat outbreaks of aggression, followed by the most catastrbphic 
man-made destructions of all history, the World War II. 89 The damage done 
to the material and human foundations of our civilization was immeasur¬ 
ably more vast in 1945 than in 1919, but men who planned the new 
world again designed it in the image and likeness of what was most fami¬ 
liar: the League pattern, more or less as it had evolved by the time the fight¬ 
ing began in 1939. 

The U. N. Charter was thus the second attempt to give the global 
community and organization. Though the first attempt had failed comple¬ 
tely, the fact that an institution of this type had existed before and that it 
had worked and produced some results, could be regarded as a proof of the 
general feasibility of a similar scheme. This way of thinking appears deci¬ 
sively to have influenced the establishment of the United Nations. The fea¬ 
sibility of the general scheme was widely taken for granted; what remained 
to be done in order to produce a more satisfactory solution seemed to be 
to make use of the experience which the history of the League provided, 
and to build up a better organization on the basis of this experience. 90 

2. Drafting the Charter® 1 

The significant landmarks which brought into existence the present 
charter of the United Nations were the following:— 

(l) The Atlantic Charter, August 14, 1941. 

Germany and Italy. Why were they reluctant to marshall their strength behind 
the Covenant 7 Many reasons were advanced for this but the basic one no doubt" 

Was the yet undeveloped state of the concept and habit of collective security. 

see Checver and Haviland, op. cit., p. 424. 

$8. Vandenbosb-Hogan, op. cif., p. 77. 

89. Cheever and Haviland, op. cit., p. 52. 

90. Schiffer, The legal Community of Mankind, pp. 288-89. 

91. Due to paucity of space, it is not proposed to discuss the details of numerous propo¬ 
sals which ultimately led to the drafting of the present charter of the U. N. Only 
an account of major steps will be .given to make the present study complete. For 
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( 11 ) Declaration by United Nations, January 1,1942 

(m) Moscow Declaration of October 30, 1943 

(iv) The Dumbarton Oaks Proposals, Aug-October. 1944 < ' 

(v) The Yalta Conference, February, 1945 

(vi) The San Francisco Conference, April-June, 1945 

(vn) First Assembly of the United Nations (in London) January, 1946 

(0 The Atlantic Charter 82 On August 14, 1941, several months before 
the United States formally entered the war. President Roosevelt and Prime 
Minister Churchill met at sea and drafted the Atlantic Charter, a state* 
ment of war-aims somewhat like th“ famous Fourteen Points of President 
Wilson in World War 1 93 The eight and the last point of the Charter, 
in speaking of a "permanent system of general security" indicated that the 
U S which only a few years before had enacted neutrality legislation, was 
now prepared to enter into a system of collective security- However one can 
also see m this statement the doom of the League, since it contains no referen¬ 
ce to it 94 


(n) Declaration by U N ‘‘If the Atlantic Charter was the first step 
in the creation of the U N, the United Nations Declaration of Jan 1,42, 
was the second" 95 By the terms of the Declaration, a war-time coalition was 
formed The signatories 9 * accepted the principles of the Atlantic Charter and 
thereby subscribed to the hope expressed m it ‘‘to see established a peace 
which will afford to ail nations the means of dwelling in saiety within their 

own boundaries, and which will afTord assurance that all the men m all the 

lands may live out their lives m freedom from fear and want " 97 


Si*!,? Ch " v " “ d Ila ViIand .up eft,PP 52 66. 

CK 6.Goodrich, Th, Vn,t,dNCton, pp 20-31, 
“rai ' ° f "" Vfl ’ ™ «°.» d Ev.ll, TheVnxi 

51 cLwlSr'”'" °" h ' *•>“« Charter, see S,one. The rftfcnr.e 

93 Vandenbosch and Hogan, op at , p 77 

94 It may be surmised as to whit _ , . . 

again There was first of all the inttJLnt the dcc,s,on to start al, ° V ^ 

better to found a new orgamrsfon tha^To E ‘“' ,h *' “ "°" ld ’I 

the stigma or tadute Further tt "’ ,vt >» "blah »as attached 

' than to modify the old President SL* I™ d '"teult to draft a new document 
American people would more freely w”' 1 probaW y a bo believed that the 
organization than they would the Leaeue C " 1 plastically join a new viorM 

the most bitter political campaigns aboul wh,ch there had centered one of 

Vandenbosch and Hogan op at p ^ merican history Sec for further discu«io n ’ 

95 Op «t, p 78 

96 Hwas signed on New Year** Djy . 

their respective governments and hv ,v° SeVeft ‘ ^ lurch ‘H» Litvinov, and Soong fo r 
following day Dy tnc representatives of 22 other states on the 


97 


To, lh, re*, or the Declaratron, , ch ^ 


Hambro, op cit, p 570 
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(iii) Moscow Declaration of October 30, 1943 : From the point of view 

of forming a.new international organization, this document was, very impor¬ 
tant, since its statements on the subject were more specific than those of the 
Atlantic Charter, and it also definitely committed the Soviet Union to active 
cooperation in establishing a security organization. The four Great-Power 
signatories 93 declared that “they recognize the necessity of establishing at the 
earliest practical date a general international organization, based on the 
principle of sovereign equality of all peace-loving states, and open to member¬ 
ship by all such states, large and small, for the maintenance of international 
peace and security”. 99 , ' - 

(iv) The Dumbarton Oaks Proposals : A major step in the develop¬ 
ment of the United Nations Charter was the so-called Dumbarton Oaks Con¬ 
versations held at Washington from August 21 to October 7, 1944. With the 
American tentative proposals as a base, joint proposals for an international 
organization were worked out which became known as the Dumbarton Oaks 
Proposals. 100 These Proposals called for an international organization which 
had many of the features of the old League but which had others thought 
embodied the lessons of the L.eague experience. While the Proposals envisaged 
a Security Council of limited membership and a General Assembly including 
all members, they differentiated the functions .'of the two bodies more sharply 
than did the League Covenant. Further, while the League Covenant called 
for automatic sanctions to be applied by all members against any state which 
resorted to war in violation of the Covenant, the Proposals envisaged a system 
of progressive enforcement measures to be administered by the Security 
Council in which the major powers would have a decisive influence. 101 

(v) The Yalta Conference, February, 1945 : At the favourite Russian sea¬ 
side resort of Yalta, on the Black Sea, Roosevelt, Churchill and Stalin met in 
February, 1945 to hammer out further compromises on various military and 
post-war issues. Regarding the thorny voting question, it was decided that all 
decisions on questions of procedure should be taken by a majority of seven 
votes, and that decisions on other questions should be taken by a like majo¬ 
rity, with the added requirement of unanimity of the Permanent members , 102 It 

98. It was signed by Molotov for the Soviet Union, Eden for Great Britain, Hull for 
U. S., and Foo Ping-Sheung for China. 

99. For text of Moscow Declaration, see Goodrich and Hambro, op. tit., pp. 571-72. 
Sec also The Memoirs of Cordell Hull, II, Chs. 92-93. 

100. Called “Dumbarton Oaks” after the name of the estate in Washington at which the 
meetings were held. 

101. For the text of the Proposals, see Goodrich and Hambro, op. tit., pp. 572-82. It 
should be noted that the Proposals were in many respects incomplete, e. g., they 
did not contain any provision regarding Security Council voting procedure, a gap 
which was later filled by the agreement of Roosevelt, Churchill and Stalin at Yalta. 
For further discussion, see Goodrich, The United Nations, pp. 22-26. 

102. This is • the origin of veto power which was to become a highly controversial 
question in post-war period. 
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was also agreed that a conference of United Nations should be called to 
meet at San Francisco on April 25, 1945 "to prepare the charter of such an 
organization, along the lines proposed in the informal conversations at 
Dumbarton Oaks ” 101 

(vi) The San Francisco Conference, April to June, 1945 On March 5, 
1945, the United States, in the name of four sponsoring governments 101 issued 
invitations to forty-five other governments, 105 in accordance with the Ya ta 
Agreement It was suggested in the invitation that the Conference consider the 
Dumbarton Oaks Proposals, “as affording a basis” for the proposed charter 
After much heated discussion and disagreement the Conference which met 
from April 25 to June 26, succeeded m drawing up the present U N Charter, 
containing also the statute of the International Court of Justice 107 It ,s 
remarkable that despite serious difficulties on such important matters as 
the “veto” in the Security Council, and the functions of the General 
Assembly,’ 08 there should have emerged an instrument so detailed and com 
prehensive as the Charter ,0 * 

(vu) First meeting of the U N General Assembly, Jan , 1946 The 
U N came into being on October 24, 1945 (“United Nations Day”), on the 
Charter receiving the ratifications necessary to bring it Into force 1,0 The 
first meeting of the General Assembly was held in London on January 10, 
1946 On Apnl 16, by resolution of its Assembly meeting for the last time in 
Geneva, the League of Nations ceased to exist i 

3 Charter and Covenant compared 110 * _ , 

The first and the most important impression one gets on a comparison 
of the Charter and Covenant is that there 'is more continuity 


103 Goodrich and Hambro op cl! , p 10 , ' 

10! The Republic of China, the Soviet Union the U K and the U S 

105 A. complete list of the governments invited to the Conference will be found tfl 

Goodrich and Hambro, op til p U 1 

106 Goodrich The United Nations, p 25 

107 See Goodrich and Hambro op at , pp 10-20 

IDS For other chiefissuer considered at It,, Conference He Vandenbosch and H°S“ 
op ell , pp 86-90 

109 For the main dtfference, between the final draft as adopted at the San Francisco 
Coofeience and the Dumbarton Oak, Proposals, see Evan, The Unit'd ,\«ti«”> 

m,‘o h ™ o!Sr ZTLt: So "" u " ,o, ■■ ° r ”' th ' u s • ” d ot 

t °\ Covenant with the U F 

Arttl Z. 1*. -See U N Month,, 4,oa"e M a, 
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than discontinuity between them. 111 For all their differences, they are basi¬ 
cally the same—voluntary associations of states established to foster coopera¬ 
tion among their members in certain political, economic and social areas. 
The dissolution of the League of Nations should not obscure the fact that 
the U. N. Charter owes much to the League experience, and for its provisions 
drew heavily on the League's tradition, practice and machinery. 112 Like the 
Covenant, the Charter, though a constitution of an international organiza¬ 
tion, is in fact a treaty between the State parties to it. 113 The organization 
which the Charter provides is fundamentally in line with the League of 
Nations. Like the Covenant, it recognizes the important inequalities of 
states and erects a structure which takes into account these inequalities. 114 
Both the League and the U. N. were endowed with essentially the same 
organizational limbs, including an assembly, council, economic and social 
bodies, trusteeship committee, court and secretariat. The delegations of the 
member states were to be equal in size, with one vote apiece. 115 

But the two systems are not quite as identical “as Tweedledum and 
Tweedledee”. 116 Although the U.N. is the successor to the League and in many 
ways patterned on it, there are fundamental differences 117 between the two 
institutions which may be noted :— 

(a) In the United Nations there are, apart from the Secretariat, five 
principal organs, the General Assembly, the Security Council, the Economic 
and Social Council, the Trusteeship Council and the International Court of 
Justice, and the respective spheres of each organ are carefully defined so as to 
avoid over-lapping. In the League, there were, apart from the Secretariat, 
two principal organs only, the Assembly and the Council, and each was able 

111. On elements of continuity, see Goodrich, “From League of Nations to United 
Nations”, International Organization, I (1947), pp. 3-21. 

112. Starke, op. tit- pp. 452-53. 

113- Goodrich, The United Nations , p. 28. 

114. .Goodrich and Hambro, Charter of the United Nations, p. 21. 

115. It may be noted that largely for reasons of political expediency and because of 
certain adverse attitudes and prejudices that had developed, the revision of the 
League system was never seriously considered as a means of providing the desired 
international organization, rather it was decided to start from scratch.and set up 
an organization which would not have to combat the unfavourable psychological 
attitudes which a revised League would very likely have to face in some quarters. 
It was of course soon discovered that it was as impossible as it was unwise to 
disregard the League experience. ...See, in this connection, Goodrich and Hambro, 
op. cit., pp. 21-22. 

116. Cheever and Haviland, op. cit., p. 66. 

117. Some minor differences may also be noted. The Charter is composed of 111 articles; 
the Covenant had only 26. The Charter is involved of repetitions, the Covenant 
was simple and direct. The Covenant has only a short preamble, but the Charter 
has, in addition to a long preamble, a Chapter entitled “Purposes & Principles.” 
The Charter has a large vestibule. 
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to “deal with any matter withm the sphere of action of the League or affec¬ 
ting the peace of the world” 118 

(b) Under the League, unanimity was required (with a few excep¬ 
tions) for decisions in both Council and Assembly, but only unanimity, of 
those present In the U N , the Council can make decisions by a vote of 
seven members, but in non-procedural or substantive matters, these seven 
votes must include the concurring votes of the five Great Powers ' In the 
General Assembly, decisions on important (substantive) questions require a 
two thirds vote, decisions on other matters only a simple majority A 
simple majority for all questions is required in the HCOSOC and Trusteeship 
Council The voting procedure is thus far more liberal under the Charter than 
under the League 118 Amendments to the Covenant required the ratification of 
all the members of the League whose representatives composed the Council 
and of a majority of members whose representatives composed the Assembly 
Thus, not only the permanent members of the Council but every member had 
the right of vetoing amendments to the Covenant On the other hand, only the 
permanent members of the Security Council have the power to veto 1 amend 
ments to the Charter 1 * 0 


(c) The collective security wing of the new structure has been great¬ 
ly reinforced, in the light of the League experience. There are substantive 
differences between the “sanction” provisions in Article 16 of the League 
Covenant and the provisions for “preventive” and “enforcement action” in 
Chapter VII of the Charter There is less emphasis than in the Covenant on 


Arts 3 and 4 of the Covenant It may however be noted that there were so®< 
similarities also in thegeneral structure of the two bodies The Council wa« no 
EJShfrfSJT 1 . r r ° mSccut,ty Counci1 '» composition, nor was the Asseirbl] 
m f T Gen ' T ^ Assembly Provisions in the Covenant for tie 
of Jusi ce VZT ,h . C SamC “ tfa0SC ,n thc Char,cr The International O* 
Court Sm s =r ar,y r mU8,al Partof lheU N than was the Pennant 
SwthJhrold s! J v lS ?T? u n<J procedure ’the new Court .s almost .de»» 

^ «-*> *■».«»««« 

a carbon coov of CW 'nternational Cojrt of Justice is virtual!) 

into much clwerrelatiomrrf* 50 ^ ?* Pcrmjnenl Court but it has been brought 
noted that thc conatilulforTof ibc “nHouatioiTt It may however be 

, £“ mpl T 10 — 72 ? 

Lea E ue.rOT\nttarewem J ,^“,”[ a ‘ r tor ' s " d<lus “»<™tat onlavoutable to® 
provision in Art 15 Q r ~ a exceptions to the rule of unanimity, including ,h < 
not to be counted when ih<- vc ”^ nt * that votes or parties to a dispute wef! 
thereon and (21 the effective 8 * 16 < ^' U i ncl1 made us report and recommendation 1 
vance by Member States rather ° th ? League Covenant depended on US ob« r 
whereas under the Charter the e 3n ?° the oreamc decisions of the League bo<h« 
such as Security Council and t~ P 158 ** oa the or samc decisions of the bodiei 
Starke, An Introduction to /«, ‘l** °A spccific obligation of Member States -S'< 
ffl VandenboechandHo s att,' a “-tP 454 
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automatic sanctions and more on compulsory sanctions triggered by deci¬ 
sion of the Security Council, subject of course to Big Five .veto . 121 Under 
the Covenant, all members were committed to guarantee each other’s terri¬ 
torial integrity and political independence, but were not explicitly bound to 
follow League’s recommendations regarding enforcement action. Under 
the Charter, the Security Council decides on behalf of the entire U. N., 
whether peace is threatened and whether sanctions shall be applied. Such 
- cisions are binding on all the members. The Covenant placed great 
store in the reduction of armaments; the Charter devotes less attention to this 
issue, and speaks of “regulation” more than “reduction ”. 122 

(d) The Charter reflects far greater concern for the solution of 
economic and social problems, and it provides for an ’organ—the Econo¬ 
mic and Social Council—whose sole function is to promote international 
cooperation for this purpose. The Covenant provided for no such organ. 
Cheever and Haviland rightly remark: “To attack the economic and social 
roots of war, the Charter’s objectives are far broader and bolder than those 
of the Covenant. Concepts not even mentioned in the old document have 
become key pillars of the Charter : human rights, higher standards of living, 
full employment, economic development, and cultural and educational co¬ 
operation .” 123 

(e) The Charter contains more comprehensive provisions with respect 
to dependent peoples than did the Covenant. Chapter II of the Charter is 
one of the major innovations with respect to the colonial question. It binds 
Members controlling non-self-governing territories to aim towards certain 
political, economic and social objectives and to transmit regularly to the 
Secretary General information on conditions in these territories. The trus¬ 
teeship system of the Charter is in many respects a continuation of the man¬ 
dates system, but with essential differences . 124 

121. Cheever and Haviland, op. tit., p. 67. 

122. It should be noted further that the U. N. (through the Security Council) is not 
limited in taking “enforcement action”, as was the League of Nations, to situations 

1 where Member states have gone to war in breach of their covenants and obligations 
under the Charter ; it can take such action if there is merely a threat to the peace, 
or if a breach of peace or act of aggression has been committed. Moreover, the 
Members of the U. N. have bound themselves in advance to provide armed forces 
on terms to be agreed with the Security Council. There were no similar stipula¬ 
tions in the League Covenant... . see Starke, op. tit. , pp. 453-54. 

123. Op. cit., p. 69. 

124. The territories under the Trusteeship system are classified quite differently from 
those of the Mandates system , and the Trusteeship Council has far greater powers 
than did the Mandates Commission. The Trusteeship Council has been elevated 
from being an advisory body of experts under the political council, as was the 
Permanent Mandates Commission, to the rank of “principal organ” composed of 
governmental representatives. 



214 


The Law Review 


H- a, .he broad 

general international organizations in the ms o y 


* -££ 
An 1 These indicate the director, which*^ tm ^ 1 5ta «dm general 

are .o take and the common endst of :^ „ not , et „p vu.h 
and inclusive terms to make it clear that » ” . , he con mion 

any narrow end in net. tat rather for the purpose of p mnotin^the c 
y . ( , n t>eace security and general well-being 1 it is 

peace and security organization, the United Nations tv.ll be any the mo e 
successful than its predecessor, the League 


Following the statement of purposes. Article 2 contains an ««*»“ 


of the -Principles” in accordance with which the „ For 

. *_. of the declared oumoses 01 the U IN 


members are to act in pursuit of the declared purposes 

nSI.1S55«. may aha be noted -t.) The ohheat.on. of the MentM 


Some other ditierences may ui»u w disputes 

States of the UN are stated in the most general terms, IR ,xo '»««'= ' ^ 

peacefully, to fnlfil in good faith their obligations under the Charter,^e c 
obligations of the Member states of the ^ 


and defined in the most specific manner, e g in the detailed proccomes 
bound themselves to follow in respect of the settlement of disputes without rtswri » 
(Artie II and 151. In) the Charter gives greater recognition to region 


it (Arts 12, 13 and 15 ). (li> the Charter gives greater recognition 
arrangements for the maintenance of peace and security than did the Cove0a»^ 


igeincnis tut in. »■ r.-—-— -", .- I from 

mu unlike the Covenant the Charter contains no authority for withdrawal it 
the United Nations, but it adds a new provision that the Covenant lacke 

Members privileges by the General Assembly ort 


SUbpensiun ui •» » I'"'*"-*'"* w - - , 

recommendations by the Security Council See, however, Kelsen, Withdraw 
from the UN*. The Wet tern Political Quarterly March 1948 p 29 and Goodric 


and Hambro, op ot pp 142-145 who take the view that ‘while there is TO tf’ e 
Charter no express recognition of the right or withdrawal, it is generally under¬ 
stood that this right exists ** (iv) there is an increased emphasis in the Charter 
on the political role of the Secretary General Unlike the Covenant, the CharteT 
specifically directs him to make an annual report to General Assembly 
and call to the attention of the Security Council any matter which TO 
his opinion threatens world peace and (v) the prohibition agamst invasion of a 
Member's “domestic jurisdiction applied only to the Peaceful settlement of 
disputes in the Covenant while under the Charter it covers all U N functions 
In this respect the Charter is certainly retrogressive 

The first purpose is stated to be “to maintain international peace and security 
Other among the Purposes arc * to develop friendly relations among nations to 
achieve international cooperation m solving international problems of an economic, 
social cultural or humanitarian character , «c , etc 1 

Goodrich and Hambro, Charter of the United Nations, 2nd edn . p 22. 

See infra under the heading “UN as Guardian of Peace** 

These principles include the sovereign equality of Members, the 
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the most part these principles are in the nature of basic directions which 
clearly must guide the conduct of the Organization and members alike if the 
declared purposes of the UN are to be attained. Further, the application 
of these principles is not limited to members, for the general principle is laid 
down that the conduct of states not members of the Organization is to be 
made to conform to these principles “so far as may be necessary for the 
maintenance of international peace and security' 5 . 130 

5. Membership, Structure, Functions and Powers 

(a) Membership : The Charter provides for two categories of 
Members : first, those states that became Members by signing the Charter at 
San Francisco and subsequently ratifying it or that, having been among the 
signatories of the Declaration by United Nations, subsequently signed and 
ratified the Charter ; 131 and second, those states that subsequently satisfy the 
qualifications for membership and are admitted in accordance with the 
procedure prescribed by Art* 4 of the Charter. 132 The Charter emphasized 
that membership was something to be earned by right kind of conduct and 
that a Member “which has persistently violated the ‘Principles’ contained in 
the present Charter” may be expelled. 133 

In its Advisory Opinion on Conditions of Membership in the United 
Nations (1948}, 134 the International Court of Justice by a majority held that 
Article 4 Jays down five conditions by way of exhaustive enumeration and not 
merely by way of illustration. These are that any new applicant must—(a) 
be a State ; (b) be peace-loving ; (c) accept the obligations of the Charter ; 
(d) be able to carry out these obligations ; and (e) be willing to do so. In 
the Court’s view a State Member must in voting have regard only to the 


loyal fulfilment of obligations under the Charter, the peaceful settlement of inter¬ 
national disputes “in such a manner that international peace and security, and 
justice, are not endangered”, abstention from any threat or use of force “against 
the territorial integrity or political independence of any state,” eta Para 7, Art. 2 
is significant in that it denies to the Organization any authority “to intervene in 
, matters which are essentially within the domestic jurisdiction of any state”, or “to 
require members to submit such matters to settlement under the present Charter”. 
Goodrich and Hambro are of the view that this principle “constitutes potentially 
the most substantial limitation that is to be found anywhere in the whole Charter 
upon the activity of the UN.” See Op. cit.. p. 23. Also see M. S. Rajan, United 
Nations and domestic Jurisdiction, 2nd edn. 1961. 

130. Paragraph 6, Art. 2. 

131. Art. 3, Charter. 

132 With a few exceptions the original Members of the UN were states that had joined 
the anti-Axis coalition. Thus the UN at the time of its establishment was associa¬ 
ted with the cause of the victor nations in a world war as had been the League. 

133. Art. 6, Charter. 

134. I. C. J. Reports (1948) at p. 61. 
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qualifications of a candidate for admission as set out m Art 4, mid notjake 
into account extraneous political considerations 1 
Opinion, 13 ® the Court ruled that the General1/Assembly cann -t^own 
decision admit a new Member State, where the Security , ( 

make any recommendation as to admission to membership | 

(b) Structure, Functions and Powers To facilitate the achievement 
of the declared purposes of the UN, the Charter provides for the estabiis _ 
ment of six principal organs and such subsidiary organs as may 
necessary The stx principal organs are -(.) the General A«mWy. W 
the Security Council, (3) the Economic and Social Council, () a _ 

ship Council, t5; the International Court of Justice , and (6) ^ 

riat 138 Except for the Councils, the pattern follows closely th 
League of Nations, though in the Charter there is a much more 
definition of the functions and powers of these organs and their reiau 
to each other than was to be found m the Covenant 


A brief description of the General Assembly and the Security Coun 
cil—the two leading principal organs—is given below — 189 

(j) The General Assembly 110 ’ ' 

> “ The Charter gives the Assembly great opportunities to ma ^ e ^ 

important contribution to the cause of the maintenance of peace 

SeCUnty " , —A A Gromyko of Soviet Union >;* 

135 For discussion of UN practice in thu regard, see Humber, British Year 

International Law 1947, p 90 

136 I C J Reports (1950), 4 

137 It will be noted that as the Security Council recommendation is subject to 

1 “veto , admission to membership has been snarled up in East-West different ^ 
The persistent opposition of USA to Red China’s admission into the UN J 
glaring example of this The question of removing the obstacles due to SecdO 
Council “veto ’ has been the subject of several General Assembly recommendatio > 
including those in a Resolution of Dec 21 1952 under which a special Cornin' 

was established to make a detailed study of the whole problem of admitting n 

members 

138 A graphic description of the structure of the UN will be found in Goodrich op eit • 
p 33 Cheever and Haviland.op eff p 68 

139 Space does not permit a detailed account of these organs, for which readers arc 
referred to Vandenbosch and Hogan op cit, chs 8 to 13 , Cheever, op clt > c “ 

4 6 8 9 11 to 13 Goodrich and Hambro op at pp 24-33 , David Cushman 
Coyle The United Nations and How It Works pp 144-152, Evatt, The United 
Nation*, pp 19 34 Starke op clt 457-74 

140 See chap 4 of the Charter For a graphic description of the structure of the 
General Assembly, see, Cheever, op eil.p 88 

141 UNCI OI p.664 
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The General Assembly is the most representative organ of the U. N. 
and the one from which the authority of certain of other organs is largely 
derived. 142 “If the organization of the UN were to be compared with that 
of a state, the General Assembly might be called the Parliament or Cong¬ 
ress.” 143 It has sometimes been called the “town meeting of the 
world”, 144 because it is the one place where all the members, large and small, 
may be heard in debate and discussion. 

The General Assembly consists of the “Members of the U. N.” each 
of which has “not more than five representatives”. 145 Each has one 
vote. 146 Decisions on “important questions” 147 are taken by two-thirds 
majority of those present and voting. 148 Decisions on other questions, 
including the determination of additional categories of “important ques¬ 
tions”, are made by a majority of those present and voting. 149 The General 
Assembly meets in regular annual sessions and in such special sessions as 
occasion may require. It adopts its own rules of procedure, including rules 
governing the public character of its proceedings. 160 

The General Assembly has a wide range of functions which may be 
conveniently grouped under the following six heads : discussion and recom¬ 
mendation, supervision, control of finances, election, admission of new 
members, and the initiation of proposals for Charter review and amend¬ 
ment. 151 


The power of the General Assembly to discuss and recommend extends 
to “any questions or any matters within the scope of the present Charter or 
relating to the powers and functions of any organs provided form the 


142. 

143. 


144. 

145. 

146. 

147. 

148. 

149. 
150 
151. 


Goodrich and Hambro, op. tit., p. 25. . 

T h ;<: nnalo^v should not however be pressed too far, because since the UN is not a 

Tvorid “a.f having ind.p.ndon. power, of it, own, .he Conor.. »"«• 

A?^rX y bVth:'t.” e S.or Arthur Vandonborg and d.o.od in Cbe.vor, 
op. eft., P- 73. 

Charter, Art. 9. 

Such af ’recommendations with respect to the maintenance of international peace 
and security, admission of new members, etc. 

Charter, Art. 18(2). 

Ibid, Art. 18(3). 

This is’the classification used by Goodrich, op. dt p. 32. Tn Goodri.eh and^Hamb- 
ro, the functions and powers are grouped under five heads :cdeliberative upenu- 
sory, financial, elective, and constitutional. For a graphic description of this, see 
Cheevcr, op. cit.,p. 98. 
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present Charter *’ l6! This otherwise extensive power is however subject to 
two important limitations (0 the Assembly must refer to the Security 
Council any question on which action (1 e , enforcement action) is necessary, 
either before or after discussion, but in any case before making a recommenda¬ 
tion , 153 and (n) the General Assembly must refrain from making any re¬ 
commendation on any dispute or situation in respect of which the Security 
Council is engaged in exercising its functions under the Charter, unless the 
Security Counci so requests 151 But to prevent important matters relating to 
peace and security from being “frozen” on the Security Council agenda and 
therefore from coming under the search-light of General Assembly procedures, 
it is provided that the Secretary General is, with the Security Council’s con¬ 
sent, to notify the General Assembly when such matters are being dealt with, 
and immediately the Council ceases to deal with them 155 These limitations 
are consistent with the Charter principle that the primary responsibility for 
the maintenance of international peace and security is vested in the Security 
Council, and that normally, disputes and situations affecting world peace, 
will be dealt with by that organ w * 


Finally it may bi noted that, under the provisions of the Charter, 
recommendations of the General Assembly are not legally binding 157 
However, there is nothing to prevent members from agreeing in advance to 
accept a particular recommendation as binding * 58 

152 Art io ~ 

153 Art 11 (2) 

154 Art 12(1) 


155 Art 12'2) Another limitation n contained in Art 2(7} which prohibit interven 

ln ‘ ««nt.ally within the domestic jurisdiction of any state Thu 

UN p “rpjses and Pr.nciples and therefore applies to all organs or the 

156 b«n STto’lkr? , !" 5 ' '"” ,U ,ht General Assembly m pract.ee M! 
Jt has dis-ussed 61 l*" 8 / 0 ? ,n <,ue4,l0n s of international peace and security 

!«hLt;" 5 «u,r s ,: r prob "™ s "" z 

concrete action with reference to them ' P u m 3nd korea and a,so , fo> 

upon the work of the Seemly Conn m/*?** 1 * "suit or the '* w 

ment under wh.ch the General Msemhl^ 5 br ° U£ht ab ° Ut an ,mportant deVC T c 
broad field of peace and sfcumv '"JJ ,s ,mp,n ? m S more and more upon‘h« 
specific recommendanons m this^do™ * ,!^ ent ° f gcneial and 

some detail) 111,0 fThis matter will be discussed l3* eI ,fl 


157 

15S 


Vandenboscl and Hogan op f( , p m 

nves The U ntam C °p nectl0n w,th th = Quest lon of former Italian co 

on the disposition of these coin™? Umon were unable to ag 
They decided howescr to aiinw°»i <S when Italian peace treaty was draft 
the Counul of Foreign Ministers a a** 3 ** *° enl ‘ r int0 and agreed that 
question would be referred to the r 001 reactl a S5tllem ent within a year, 
accepted as binding upon the As . sembly and its recommendat 

115 16 rarties See Vandenboscb Hogan, op at. 
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(ii) The Security Council 1583 

The Security Council is a small body of eleven members with the 
Republic of China, France, the Soviet Union, the United Kingdom and the 
United States having permanent membership. 159 Thus the five states that 
were Great Powers at the close of the World War II occupy a special 
position. 160 The six non-permanent members (now ten) are elected for two- 
year terms by the Assembly, with special attention being given to their 
contribution to the maintenance of international peace and security and the 
equitable geographical distribution. 161 The non-permanent members are 
ineligible for immediate re-election. 162 The Security Council is to be so 
organized “as to be able to function continuously”, and to this end each 
member of the Council is to be represented at all times at the seat of the 
organization. 163 

The powers of the Security Council are defined in generous terms to 
permit it to fulfil its “primary responsibility”. It can intervene in any 
situation or dispute 161 whose continuance is likely to endanger the mainte- 

158a. For an historical background of the Security Council, see Cheever and Haviland, 
op. tit., pp. 132-36. 

159. Art. 23. The General Assembly on Dec. 17, 1963 decided to amend the U. N. 
Charter so as to increase the membership of the Security Council from 11 to 15 
by adding four non-permanent members. All member states have been requested 
to ratify the relevant amendment not later than Sept. I, 1965. India has already 
done so. 

160. It will thus be noted that a special relationship was sought to be established between 
power and responsibility. This arrangement is obviously a rigid and inflexible one 
and yet the list of Great Powers does not remain static. Some on that list in 1945 
may not belong to that category in 2045, or 1995 or even 1965 If this should happen 
(which has already happened in the case of KMT China), the permanent members 
of the Security Council would not coincide with the actual Great Powers. The only 
way to add to or substract from this category is by amendment of the Charter, and 
this cannot be done without the concurrence of all the permanent members. Thus 
each of the five can block its removal from this group, as long as it exists as a 
state and remains a member of the CM. The designation of permanent members 
follows the precedent of the Covenant, but that arrangement was more flexible 
since the Council with the approval of the Assembly could create new members. 

. .See Vandenbosch-Hogan, op. tit., p. 135. 

161. Article 23. Apart from this, there are provisions in the Charter for'participation 
in Security Council’s discussion by states other than permanent and non-permanent 
members, e. g.. Articles 31 and 32. 

162. Article 23 (2). 

163. Article 28. 

164. Article 34 draws an important distinction between “situations” and “disputes”. 
Either may be found by the Council to endanger international peace. Most 
matters brought to the Council have involved specifically defined disputes between 
two or more parties, but the Charter recognizes that peace may be endangered by 
a situation as well as by a clearly defined dispute. The character of the Franco 

Government in Spain was held by Polish Government to be such a situation. The 
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nance of international peace and security, for the purpose of bringing about a 
peaceful settlement, and in case it determines the existence of “any threat to 
the peace, breach of peace or act of aggression 1 ® 9 ”, it can decide what 
measures are to be taken “to maintain or restore international peace and 
security” 188 All functions of the UN under trusteeship agreements foT areas 
designed as ‘strategic’ are exercised by the Security Council 1,7 The 
Members of the UN agree “to accept and carry out the decisions of the 
Security Council in accordance with the present Charter” 148 In discharging 
its duties Security Council is bound to act in accordance with the purposes 
and principles of the Organization 1M The Security Council is also made 
responsible for formulating plans to be submitted to the Members of the UN 
“for the establishment of a system for ihe regulation of armaments” m 

These far-reaching powers of the Security Council are subject to 
certain legal limitations which are contained in Articles 1 and 2 of the Char¬ 
ter concerning the “Purposes and Principles” of the United Nations 171 For 
example, the adjustment or settlement of international disputes that may lead 
to a breach of peace is to be brought about by “peaceful means and in con¬ 
formity with the principles of justice and international law” 17 * and apart from 
enforcement action, the UN is not to intervene in matters “essentially \Uthm 
the domestic jurisdiction of any state ” 17 * But even such legal limitations 

Council itself did not reach the same conclusion but decided to investigate m 
order to find out Many of the framers of the Charter felt during the War that 
peace had b-en shattered by situations that were not always clear disputes, such a* 
the rise of dictators Again, under Article 27, the distinction between a “dispute * 
and a “situation may have important consequences so far as abstention by 
the permanent members is concerned Yet the Council never seems to have 
decided how to determine whether a matter is a situation or a dispute Such legal 
technicalities are obviously tools wbi.h may be used for political ends See 
Chcever op c,l , pp 139 140 Starke, op c u , pp 466-70 
165 For ofI delta,08 the word • agsress.on", ste slo „, t ft 

World Ordtr, 1958 


166 Article 39 

167 Article 83 (I) 

168 Article 25 

169 Article 24 (2) 

170 Arncle 3 6 The print,pil power, and functions or the Security Council Unit relate 

' v° o3 2 “V"" ~ W ,h ' se ff cnl ent of international dispute* * 

™. and security (...) WO- 

(>»> .he conlroUnd supervision of >„»' 
Mn of htemh-^ 1. ! ' r V' SC , M 'he admission st H p«luniodapo>' 

171 See Starke op at , pp 471-72. 

172. Arttvlc I 

CTirt'er 1 ., VrZT'7, Tfl ° f ' h ' ‘ lome! "' )-'»■ clause of th. 
mg House) 2nd edition |96I ,J Domimc MAflo (Asia Fobl.’ h 
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have to be adjusted to the circumstances ; for instance the Security 
Council has in practice adopted the view that questions will cease to be 
“essentially” matters of domestic jurisdiction if in its opinion they raise 
issues of international concern transcending state boundaries. 174 

Voting Procedure in the Security Council 175 

The relevant Charter provisions are to be found in Article 27, which 
provides that each member of the Security Council shall have one vote ; that 
decisions on procedural matters shall be made by an affirmative vote of 
seven members ; and that decisions on all other matters shall be made by 
seven affirmative votes, including the concurring vote of permanent members. 
It is here that the so-called “veto” operates, as if a permanent member 
does not affirmatively vote in favour of a particular decision, that decision 
is blocked or “vetoed” and fails legally to come into existence. 170 A proviso 
is, however, added “that in decisions under Chapter VI (Pacific Settlement of 
Disputes), and under Para. 3 of Art. 52 (Pacific Settlement of Disputes 
through regional arrangements), a party to a dispute shall abstain from 
voting.” 177 . 

The Genesis of the veto 178 

The central theory behind the right of veto appears to have been 
that since the permanent members as Great Powers naturally bear the main 
burden of responsibility for maintaining peace and security, no one perma¬ 
nent member should be compelled by a vote of the Security Council to 
follow a course of acticn with which it disagrees. 179 It was a basic assump¬ 
tion at the San Francisco Conference that the UN could not succeed without 
agreement and unity among its leading members, and in particular, it was 
believed that decisions to use force for the maintenance of international peace 
and security could not successfully be carried out against the opposition of 
one or more of the Great Powers 180 So, in effect, the UN is a league of 
peace-loving nations with an alliance of Great Powers for keeping the peace 
as its hard core of military strength and political reality. 181 This of course 

174. Hasluck, Workshop of Security (1948), pp. 56-57. 

175. The question of voting procedure in the Security Council has attained a crucial 
importance, and it is, therefore, necessary to carefully examine its implications. 

176. Starke, op. cit., p. 464. 

177. Article 27(3), Charter. tj 

178. For a detailed discussion of the veto, see Dwight E. Lee, "Genesis of the Veto , and 
Norman Padelford, "The Use of the Veto”, in International Organization, 
Volume I, No. J, and Volume II, No. 2, p. 227, respectively. See also : Paras Diwan, 
“The Role of the Security Council and the Veto, 1954 Supreme Court Journal 242. 

179. Starke, op. cit., pp. 464-65. 

180. Vandenbosch and Hogan, op. cit., p. 146. 

181. Goodrich and Hambro, Charter of the United Nations, p. 29. 
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involves a discrimination against smaller nations which did not exist at least 
on paper, under the League system, since under the Covenant unanimity was 
required for important Council decisions and any state, great or small, had 
an equal opportunity to protect its interests by an adverse vote 182 
Procedural and Substantive Questions 


A difficult question of legal interpretation has arisen with regard to 
procedural and substantive questions as Art 27 makes a distinction as to 
voting procedure between the two types of questions without defining these 
terms The governments of the permanent members made a Statement 1 ” 
on this subject at the San Francisco Conference, but this neither settles all 
the questions nor has any necessary binding effect on the countries which did 
not subscribe to it or on th" Security Council itself 181 Considering that 
neither the Charter nor the Statement of the Sponsoring Governments at 
San Francisco contains lists of matters to be regarded as procedural, 
that there are differences of opinion with respect to the legal \alue of such 
indications as are contained in the Statement, and that m any case, honest 
differences of opinion are bound to arise, the question of the procedure by 
which the determination whether or not a matter is procedural is to be made, 
assumes great importance 18S In practice, the Security Council has thus far 

made the determination itself without consulting the International Court of 

Justice or any other body 18 * its interpretation has been guided by the 
principle that any doubt as to the applicable voting procedure is to be settled 
by a substantive vote, which means that anv question which is not clearly 
and admittedly procedural beco mes subject to veto 181 The possibility of 


t V V 0n,|u ' sl '°" of votm, procedure, see Koo W.IM 

fcl mfr. ? " da Pol. >U OrgmhMo*’.*" 
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183 Test of (he Statement » gisen in Go ,b " r PO!1 " on on this point 
1SS Vandenbosch Hogan op^eit p |1 “ odn ' h ^ Hambro, op nr, pp 216-18 
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could veto his own removal vUT 0 !! ° f whether the representative ofCh® 

“ r::::rr -« pp ° p m » 147 
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vetoing a proposal to decide a resolution by any seven affirmative votes, and 
then of vetoing the substance of the resolution is sometimes called the 
“double veto”. 183 

Effect of Abstention : What is the legal effect of abstention from 
voting ? A party to a dispute is required to refrain from voting in connec¬ 
tion with the process of pacific settlement. 189 It is quite clear that this does 
not prevent the Security Council from reaching a valid decision without the 
concurring vote of a permanent member. In fact, the result of any other 
interpretation would be “the ridiculous conclusion that the Charter requires 
a procedure which automatically makes the Security Council unable to fulfil 
one of its major functions”. 100 

The practice of abstention has assumed chief importance as a device by 
which some flexibility has been introduced into the rather rigid voting proce¬ 
dure of Paragraph 3. Though there has been criticism of the frequent use 
made of the veto, the practice of not counting abstentions as negative votes 
and of requiring only the concurring votes of those permanent members 
voting, has considerably reduced the number of vetoes and made it possible 
for the Security Council to function more effectively than it otherwise 
could. 191 It makes it possible for a permanent member to refrain from 
endorsing a proposal it does not approve of and still to allow others to go 
ahead with it if they desire. 

It may also be noted that an absence is regarded as having the same 
effect, so far as voting is concerned, as an abstention. 100 

Use of the veto and Proposals for Reform 

The claim has frequently been made that the veto has been used in 
violation of the Charter and particularly in violation of the 

188. A procedure for mitigating the effects of this provision was established in 
September 1950, when the Security Council upheld by a procedural vote a ruling 
of its President to the effect that the representative of China could not use the 
“double veto” to prevent an invitation to the Communist regime in China to 
participate in a discussion on the status of Formosa. ...See Stone, Legal Controls 
of International Conflict, (54), pp. 224-25. 

189. Art'cle 27, para 3. 

190. Vandenbosch and Hogan, op. cit., p. 148. 

191. Goodrich and Hambro, op. cit., p. 223. 

192. This would appear from the Council's action in the Iranian case—sec UN Security 
Council , Journal, No. 24. The same interpretation was used in the Korean case, 
since it permitted the resolutions of June 25 and 27 to be adopted in the absence of 
Soviet Union. 
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promise made by the permanent members at Sart Francisco 
The Statement of the Sponsoring Powers contained the sentence 
“ft is not to be assumed, however, that the permanent members any more than 
the non-permanent members, would use their veto power wilfully to obstruct 
the operation of the Council” There is no doubt that as the veto has been 
used, the Security Council procedure has been stultified The responsibility 
for the lack of agreement of which frequent use of the ‘veto’ js an outward 
expression, is difficult to place and is in fact a political question The 
Soviet Union has most commonly exercised the veto 191 but contends that its 
uve of tV veto has been a neees»a-v protection against hostile majorities 
This contention is not altogether without foundation 

Dissatisfaction with the Security Council voting procedure has led to 
various proposal* for reform either by interpretation, or by agreement of the 
permanent members or by am ndmint of the Charter The Genera! 
Assembly undertook the consideration of this matter as early as 1946, and 
this was one of th- questions which the Interim Committee was instructed to 
plica on its ag;nda m In Aonl, 1919, the Gmeral Assembly passed a reso¬ 
lution recommerdmg that the members of the Security Council should con¬ 
sider as procedural certain designated types of decisions , that the permanent 
members should consult among themselves whenever feasible with a view to 
avoiding the use of the veto, and to excruse it only on question' of vital 
importance In Oct, 1949, it was announced that ihe permanent members 
had agreed upon the principle and practice of consultation before important 
decisions are made, there was no other change in the position of these 
governments on the question ,M It is, however, difficult to say in view of 
subsequent historv whether even this limit d agreement has been followed by 
permanent members in letter and spirit 


} 


In conclusion, it may be remarked agreeing with an authority, 1 * 7 
that the veto is not the main obstacle to the Security Council reaching its 
full stature, as an organ for maintaining peace and security Even if there 
were no veto, it is probable thit some alternative methods of obstructing the 
Security Council’s work would have been resorted to, leading to equal abuses 
and absurditrs or that 3S occurred in the League, certain powers might have 


Goodrich ird H a rr.br o op at, p 224 For specific instances of how the veto 
has been abused see Evan The United Satron pp 56-57 

The veto was exercised by the Soviet Union 43 times out of total of 44 instances 
in the Secumv Council s first Tour years tn a number of cases us use served to 
protect the net.on or its satellite states such as Bulgaria and Romania in the Creek 
core and Albania in Corfu Channel case It was also used on some occasions on 
the Kashmir problem in favour of India 

For snmmar, of Hi action ,.1„ ,ee Memorandum r „ p „e d by the secretanat for 
Sub Committee 3 of the Interim Comm,nee UN. Documenti A/AC 18/SC 3/2. 
Vandenbocsh and Hogan ,op at, p I43 
Surke op at ,p 465 
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quitted the Organization. The real problem of the UN, therefore, is the 
development of a sufficient degree of cooperation among its members, especi¬ 
ally the Great Powers. No solution of the problem of veto is adequate unless 
it contributes to a solution of the conflict and tension among the permanent 
members of the Security Council. 198 

6. The United Nations as Guardian of Peace 

The Charter approach to the problem of maintaining international 
peace and security is essentially a two-fold one. On the one hand, it requires 
Members to “refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, 
or in any manner inconsistent with the Purposes of the United Nations”. 193 
In this respect, it goes considerably further than the League Covenant which 
required members not to “resort to war” under certain defined conditions, 
but not all. 200 The ambiguity of the term “resort to war” made the 
League commitment even less restrictive in its legal effect than the corres¬ 
ponding provision of the Charter. On the other hand, the Charter requires 
that “all Members shall settle their international disputes by peaceful means 
in such a manner- that international peace and security, and justice, are not 
endangered.” 201 These two commitments are in effect, the two complemen¬ 
tary aspects of one central commitment, not to use force for the achievement 
of purely national purposes.” 202 

This peace structure of the U. N. begins with the duty of members to 
seek a solution of international disputes by peaceful means of their own 
choice. The Charter thus provides that “the parties to any dispute, the 
continuance of which is likely to endanger the maintenance of international 
peace and security, shall first of all, seek a solution by negotiation, enquiry, 

' mediation, conciliation, arbitration, judicial settlement, resort to regional 
agencies or arrangements or other peaceful means of their own choice.” 203 
If a dispute is not settled by peaceful means, the Security Council is to 
determine “the existence of any threat to the peace, breach of the peace, or 
act of aggression” and shall make recommendations or decide what measures 


198. A question has been raised whether voting is an appropriate and useful procedure 
by which basic disagreements between East and West may be resolved. Vetoes do 
not occur, it is said, until these disagreements are brought to a vote. To some 
extent, therefore, it is possible to say that “the trouble with the veto is the vote.” 
For a stimulating discussion of this problem, see James B. Reston, “Votes and 
Vetoes”, Foreign Affairs , October, 1946, pp. 13-22. 

199. Article 2, para 4. 

200 See c. g.. Articles 12, 13 and 15. 

201. Article 2, Para 3. 

202 Goodrich, The United Nations, p. 160. 

203. Article 33, Para 1. 
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shall bs taken to maintain or restore international peace and security 201 
These may include “complete or partial interruption of economic relations 
and of rail, sea, air, postal, telegraphic, radio, and other means of communi¬ 
cation and the severance of diplomatic relations ” 2oS If such measures are 
inadequate, the Security Council “may take such action by air, sea, 
or land forces as may be necessary to maintain or restore international 
peace and security Such action may include demonstrations, blockade, 
and other operations by air, sea or land forces of Members of the United 
Nations ” 20B In order to implement these obligations the Charter provides 
for armed forces to be made available to the Security Council and for a 
Military Staff Committee to be established 807 

The above is a brief summary of the relevant Charter provisions for the 
maintenance of international peace and security It will be noted that the 
chief purpose and responsibility of the U N lie in this field, and it will be 
judged by the degiee of success achieved in this connection It is, therefore, 
necessary to “look at the record” of the UN in dealing with international 
disputes, and to raise the question of its effectiveness !08 

SOME LEADING CASES 7(19 

(/) The Iranian Question The facts of this case, which was the 
first to come before the United Nations, are briefly summarised below 

In a note of Jan 19, 1946, to the Acting Secretary General, the 

204 Article 39 

205 Article 41 

206 Article 42 

2CfJ Articles 43 and 42 

203 It is worth mentioning that the kingpin of the UN peace structure was expected to 
he the unity of the big powers of the wartime alliance This unity, however, was 
already dissolving as early as the formal coming into force of the UN on October 
24 1945 Other significant changes have come over the horizon which have weak¬ 
ened the cement of the UN wartime alliance Deep rooted hostility between the 
Communist and non-Communist nation* was intensified as the common danger of 
German and Japanese agg esston was removed The rising nationalist forces in 
manv places ha\e resulted in tensions between the old colonial territories and their 
former masters B'lUin and France have fallen from the ranks of great powers, 
and the USA and USSR are standing head and shoulders aoove any other power 
and have become the focal points of rival coalitions All these factors need to be 
kept in view while reviewing the work of the UN in the post war period See 
Cheevcr and Haviland, op at p 426 

209 Since its inception in 1945 a large number of disputes or situations big and small 
have been referred to the Sccuntv Council or the General Assembly,or both It 
is not possible for want of space, nor necessary to give the details of all these cases 
Only a few leading cases are briefly summarised here to examine how the respon¬ 
sibility of maintaining international peace and security has been handled For full 
details or all cases sec the Official Records of the Security Council and t he General 
Assembly, the Case Summaries in International Organization, the UN Year 
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Iranian Government alleged that interference by the Soviet Union in the 
internal affairs of Iran had brought about a situation which might lead to 
international friction, and it requested that the matter be b rought before the 
Security Council under Art. 35 (1). The Soviet Union contended that, since 
bilateral negotiations with Iran had been successful in agreeing on a with¬ 
drawal date (of Soviet troops), there was no dispute likely in fact to endanger 
peace, and that consequently, there was no basis for Security Council inter¬ 
vention. After hearing parties, the Council voted to refer the matter back to 
the parties for further negotiations, requesting that it be kept informed of 
the results achieved. 

By a letter of March 18, the Iranian Government again brought the 
matter to the attention of the Security Council and claimed new developments 
which constituted violations of Iranian sovereignty and endangered peace. 
The Security Council undertook a discussion of this matter, despite Mr. 
Gromyko’s first Soviet •‘walkout” by withdrawing from the Council Chamber, 
and resolved that both parties should report early ‘‘whether all Soviet troops” 
had been withdrawn from “the whole of Iran”. The Security Council also 
refused Iran’s request to withdraw its complaint despite a legal opinion of the 
Secretary-General Trygve Lie. It is remarkable that Soviet troops were 
withdrawn during May. 

The case was significant in suggesting the power of mere discussion in 
the Security Council. Despite the Soviet ‘'walkout” and despite the absence 
of any substantive finding such as “situation” or “dispute” likely to impair 
peaceful relations, foreign troops left Iran. 210 

(2) The Greek Question [Soviet appeal) : This was the first case to 
show conclusively the weaknesses of the Security Council. The facts briefly 
were as follows :— 

On Jan. 21, 1946, i. e., two days after the Iranian complaint, 211 the 
USSR charged that the “presence of British troops in Greece after the 
termination of war meant interference in the internal affairs of Greece and 
caused extraordinary tensions fraught with grave consequences both for the 
Greek people and the maintenance of peace and security.” 212 After full 
discussion, note was taken by the Security Council of the views expressed and 
the matter was declared closed. 213 

210 See Year Book, 1946-47, p. 327-36. 

211. It appears that the complaint was really a counterpoise to the charges brought 
against that country by Iran, as in Soviet view, the Iranian action was inspired by 
U. S. and Britain. 

212. Security Council Journal, No. 2, p. 14. 

213. See Year Book 1946-47, p. 336-38, and International Organization I (47), p. 84-5. 
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In August, 1946, the Ukrain brought up this matter again, declaring 
that a sitaation had arisen in the Balkans which presented a grave danger to 
peace The Security Council again discussed the matter, but with no conclu¬ 
sive results since none of the resolutions presented, received a sufficient 
affirmative vote to be adopted 

The most important phase of the case opened on Dec 3, 1946, when 
the Greek Government itself complained to the Council under Arts 34 and 
35 that guerrilla warfare was being waged by Albania, Bulgaria and Yugos 
lavia* 11 The Council discussed this matter and decided to appoint a 
Commission of Inquiry to conduct an on-the spot investigation After a 
number of sittings and collecting extensive evidence, the majority of the 
Commission found that Yugoslavia, and to a lesser extent Albania and 
Bulgaria had supported the guerrilla warfare in Greece, and recommended 
that the countries concerned should attempt to re establish normal relations 
and should abstain from any action likely to maintain or increase tension 
und unrest These recommendations based on majority report were unaccep¬ 
table to the Soviet Union and Poland who found Greek “monocho-fascists” 
wholly responsible, and the minority report was not acceptable to other 
permanent members of the Security Council Faced with this stalemate, the 
Council on Sep 15, 1947, adopted a resolution removing the Greek question 
from the agenda, so that it could be considered by the General Assembly 

The discussion in the General Assembly resulted in a resolution 
adopted on Oct 21, 1947, which “took account” of the report by the 
Committee of Investigation, called upon Albania Bulgaria and Yugoslavia 
to do nothing to aid the guerrillas , called upon these countries and Greece 
to cooperate in settling their disputes by peaceful means , and established a 
Special Committee 115 to observe and assist in implementing the recommen¬ 
dations The USSR and Poland refused to serve on the Committee and it was 
forced to confine its activities to Greece since the borders of Albania and 
Yugoslavia were closed The Cooamssion. was howevet c.owVwmis. 4 by ihe 
Third, Fourth and Fifth Assemblies with slight modification Though no 
real solution was found for some time, matters had improved by 1950 largely 
owing to the heresy of Tito in deserting th; Commform Yugoslavia re- 
c$tabh>hed diplomatic relations with Greece and guerrilla activities diminished 
rapidly 

This issue was the first major question that led the United States to 

promote an accelerated development of the political role of the General 
Assembly w 


214 Uni ed Nations Doc S/203 and Ofiicial Records of the Security Council 1st >ear 

215 United Nations Special Committee on Balkans (UNSCOBj 
2U>. Chcever and Haviland op cu , p 431 
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(S) The Spanish Case : The facts of this case were as follows 

The case was brought before the Security Council by the Polish 
Delegate who charged, in letters dated April 8 and 9, 1946, that the activities 
of the Franco Government in Spain had caused international friction and en¬ 
dangered international peace and security. Articles 34 and 35 were invoked and 
action under Article 39 was also asked. On April 29, the Council appointed a 
Sub-Committee to investigate and report. The Sub-Committee found that, 
although the Franco Government did not constitute at hreat to the peace under 
Article 39, it was a potential menace to international peace and security. 217 
This position was accepted by the majority but the Soviet Union felt that 
definite measures should be taken to ensure the overthrow of Franco regime. 
Since other members of the Council could not agree to such a drastic course 
of action, no decision could be reached and the question was removed from 
the agenda of the Council on November 4, 1946, in order that-the General 
Assembly might be free to act. 218 

On December 12, 1946, the General Assembly passed a resolution recom¬ 
mending that the Franco Government be debarred from membership in inter- 
' national agencies and conferences connected with the UN ; that the Security 
Council consider measures to be taken if a new and acceptable Government was 
mot formed in Spain within a reasonable time; and that all members of the 
■ UN immediately recall their ambassadors from Madrid. Despite strong oppo- 
1 sition 219 these measures were adopted and remained in force until revoked by 
the Assembly in 1950 following Korean hostilities. 

Its Importance : On the importance of this case, Cheever and Havi- 
’ land remark ; “Coupled with Indonesian and South African cases, the 
Spanish case suggested that the “domestic jurisdiction clause of the Charter 
was not going to be interpreted rigidly. In showing how cases might be 
juggled between the Assembly and the Council and that the use of veto dimi¬ 
nished Council’s prestige, the case was suggestive of future events’’. 220 

( 4) The Palestine Case : Of all the disputes referred to the UN in the 
earlier stages, the Palestine question was one of the most complex and diffi- 
' cult. Never before were so many elements of the UN peace structure 


217, United Nations, Doc. S/75. 

218. See Year Book 1946-47, p. 345-51 ami International Organization, 1 (1947), p. 814. 
'219. One argument was that it would constitute interference in the internal affairs of 

Spain contrary to Article 2, Para 7 of the Charter, since the internal governmental 
• regime of a country is a matter of domestic jurisdiction. However the majority of 

the General Assembly concluded that the situation in Spain was of international 
concern and a potential menace to peace.Vandenbosch-Hogan, op. cii., p. 210, 

220. Organizing for Peace, 1954 edition p. 437. 
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brought to bear on any single problem The facts of the case cover a wide 
convas and are briefly summarised below — 

After World War I, Palestine had become a British mandate under 
the League of Nations The question of its status after World War II was 
complicated by the changed position of Britain in world affairs and by the 
historic rivalries between the Jews and Arabs In April, 1947, the British 
Government requested that the question of Palestine be placed on the agenda 
of the General Assembly and asked for recommendations under the authority 
of Article 10 “concerning the future Government of Palestine ” A majority of 
the members of the UN concurred in this request and the first special session 
of the General Assembly opened on April 28, 1947 As a result of its delibera¬ 
tions a Special Committee on Palestine (UNSCOP) was set up to conduct 
investigation on the spot, and to submit proposals for a solution of the 
problem * n& 


Two proposals emerged from the w'ork of the Special Committee The 
majority recommended a plan of partition into independent Arab and 
Jewish States linked in a UN supervised economic union with Jerusalem as 
a separate entity The minority 53 * proposal contemplated a single federated 
state, a suggestion supported by Arab States The General Assembly, after 
lengthv deliberations, adopted on November 29, 1947, the plan of partition 
with economic union requested the Security Council to take necessary 
measures to implement the plan, and established a UN Palestine Commission 
to supervise the transitional period 


The new Commission had little opportunity to accomplish more than 
acquire the title of the “five lonely pilgrims”* 53 and to report heavy fighting 
between Arab and Jewish forces, to the Security Council Reluctant to 
antagonize the Arabs, the Great Britain as the mandatory power was not 
willing to cooperate with the Commission in implementing the partition plan 
The Security Council was now thoroughly perplexed The United States 
argued that die proper Junction of the Council was to maintain international 
peace and security rather than to enforce any specific terms of settlement. 
The Council accordingly pass-d two resolutions, first for bringing about a 
truce to prevent the spread of fighting and second, for convening a second 
special session of the General Assembly (tinder Article 20) to consider further 
the question of future Government of Palestine 


22J For i detailed discussion of ihe Case See L Larry Leone rd “The United Nations 
and Palestine , International CoraUatton No 454 (October 1949) 

22,3 the Committee included representit.vcs 0 r Australia Canada Czechoslovakia, 
India Guatemala, Iran, Th* Netherlands. Pern, Sweden Uruguay and \ ugoslavia. 
222 India. Iran and Yugoslavia 

The Members were Bolivia. Czechoslovakia. Denmark. Panama and the Philippines 
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On May 14, 1948 (one day before Mandate’s demise) the General 
Assembly decided to appoint a UN mediator in Palestine in a compromise 
move to “promote a peaceful settlement of the future situation of Palestine”. 
Count Foike Bernadotte of Sweden was chosen for the post. The situation 
however entered a new phase with the formal termination of mandate on 
May 15, the proclamation of an independent state of Israel, its immediate 
recognition by the U. S. and several other countries, and the entrance of Arab 
armed forces into Palestine. The first steps at mediation failed and on July 
15, the Security Council invoked Chapter VII of the Charter for the first time 
in a resolution finding that “the situation in Palestine constitutes a threat to 
the peace within the meaning of Article 39 of the Charter”. The governments 
concerned were ordered “to desist from further military action” and the 
Mediator directed to supervise truce machinery. Many violations of the 
truce were reported, and on September 17, the UN Mediator was assassinated, 
probably by a band of Jewish terrorists. Mr. Ralph J. Bunche, of the Secre¬ 
tariat, was designated as the Acting Mediator. 

The General Assembly at its third session, proceeded to a considera¬ 
tion of the progress report which Count Bernadotte had submitted just prior 
to his assassination. On December 11, 1948, a UN Conciliation Commission 
for Palestine was established by the General Assembly to assist in a final 
settlement. With the efforts of the Commission and Dr. Bunche, Armistice 
Agreements were concluded in 1949 between Israel and Arab States and were 
administered by mixed commissions headed by UN observers. In May, Israel 
became the 59th Member of the United Nations. 

Recent developments : Fifteen years after the signing of the General 
Armistice Agreement which halted a full-scale war in Palestine, an uneasy 
truce still exists along the border between Israel and Syria. The truce is 
supervised by a small band of military observers, operating under the autho¬ 
rity of the UN Truce Supervisory Organization. From time to time, tension 
heightens along the frontier, often erupting in shooting and clashes between 
the armed patrols of the two countries. 

The latest flare-up on this troubled border occurred in August, 1963 and 
led to fresh charges of aggression from both Israel and Syria. These charges 
were quickly taken to the Security Council which took them up on August 
23. A resolution which would have condemned “the wanton murder” of 
two Israeli farmers on August 19 was vetoed by the USSR. 22 * 

Conclusions about Palestine Case : Cheever and Haviland draw the 
following general conclusions from the story of Palestine and the UN. 
“First, the armed forces of Israel made the United Nations policy of partition 

224. See United Nations Review, October, 63, pp. 24-30. 
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a reality Yet the Organization had done much to restrain a bitter conflict 
and to supervise what quite clearly after World War II seemed to have been 
the most feasible solution Second that the foreign policies of many states 
were shaped very largely by domestic politics and public opinion It is not 
without significance that Israel received dt facto recognition by the US in an 
election year Third, it was obvious that the heroic svorh of a Mediator and 
a relatively small staff was not enough A ‘ guard force” was necessary to 
protect UN “truce teams” Fourth, the Assembly proved to be a useful 
instrument not only in investigating the facts of the problem but also in 
formulating a settlement that had the suppo't of the great majority of the 
United Nations, including the US and the Soviet Union While the 
Security Council did not follow the Assembly’s recommendation to use its 
authority to enforce the partition plan it did virtually the same thing by 
supporting the Mediator and invoking Chapter VII to halt the fighting after 
partition had been achieved by force of arms ” 2IS 

Very recently the Secretary General expressed himself thus on this 
dispute “This dispute is one of the bitterest and most dangerous to come 
before the United Nations But for some years now only one aspect had 
come before the General Assembly in its annual sessions—that of Palestine 
Arab refugees The Armistice Agreements achieved in 1949 under UN 
auspices still hold and maintain a de facto peace between Arab States and 
Israel with occasional localized clashes along the one or another frontier ”«* 

(5) The Kashmir Question The following are the mam facts of this 
veil-known case — 

In a letter to the President of the Security Council, dated January 1, 
1948, the Indian Government brought before the Security Council under Arti¬ 
cle 35(1) of the Charter the situation resulting from aid which wvadeTs comp¬ 
iling Fakutam raliorcls md tribesmen Ircm utcjs adjacent to Pakistan were 
alleged to have received from Pakistan for operations against the State of 
Jammu and Kashmir ^fter hearing representatives of the parlies, the 
Council adopted a resolution on Januarv 17, recognizing the urgency of the 
situation and calling upon the two governments to take measures to improve 
the situation The next step was the formition of a United Nations 
Commission for India and Pakwtan, which was to investigate the situation 
on th: spot, ke-p the S.cunty Council informed, and exercise a mediatory 
influence On April 21, the Council adopted a resolution making recom¬ 
mendations with respect to the restoration of peace and order and the 


215 Op eit, pp 444-4S 

226. See ltoted Nat/gni Rene*, Januarv 64, p 7 
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holding of a plebiscite with a view to the pacific settlement of the 
dispute. 227 

The work of the Commission during 1948 was devoted to obtaining 
a cease-fire and truce agreement. A cease-fire order finally became effective 
on January 1, 1949, exactly one year after the dispute was first referred to the 
Security Council. In March 1949, Admirai Chester Nimitz was nominated 
as Plebiscite Administrator but he could not carry out his new assignment 
because India and Pakistan although agreeing to cease hostilities, were (and 
have been) unable to agree on the withdrawal of trcops or the means of 
conducting a plebiscite. 

When in December 1949, the Mediation Commission reported failure 
to achieve demilitarization, the Security Council by a resolution adopted on 
March 14, 1950 decided to appoint a “UN Representative 5 ' to replace the 
somewhat cumbersome Commission. Sir Owen Dixon of Australia was 
selected by the Council with the approval of both disputants. In a year’s 
time Sir Owen resigned after failing to secure demilitarization, the crux of the 
problem. In April 1951, the Council following its decision of March for 
demilitarization and arbitration, selected Dr Frank P. Graham, a distingui¬ 
shed American educator and mediator, to carry on. 

Meanwhile, elections to the Kashmir Constituent Assembly were held 
in 1951 and after having met, it passed a resolution of final accession to 
India. India now rejected the principle of arbitration and plebiscite and 
insisted on the legality of the Kashmir Government’s action in joining India. 
Pakistan relied upon the principle of self-determination and favoured a 
strong plebiscite authority. 

In August 1952, Dr. Graham reported to the Security Council that 
both parties had pledged him full cooperation in settling the dispute. Dis¬ 
cussions on demilitarization were reopened in Geneva on February 4, 1953, 
but the Conference failed to produce any agreement. 

The stalemate over Kashmir has continued ever since. On 24-1-57, 
the Security Council passed a resolution calling upon India not to incorporate 
Jammu and Kashmir State into India. This resolution had no effect except 
that it pleased Pakistan, because in Indian view, the accession of the State to 
India was final and irrevocable. Later a resolution was passed appointing 
Dr. Jarring as the UN representative to explore fresh possibilities of solving 
the dispute. In his report, he took note of the changing political and 
economic factors surrounding the whole question of Kashmir and said that 

227. For a detailed summary of the Security Council action sec United Nations Annua! 
Report of the Secretary General on the work of the Organization, International 
Organization, II <1948), p. 299-306. 
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“India could not undertake her commitments under the UN Resolution 
until Pakistan had fulfilled Part I of the Security Council Resolution of 
August 13, 1948 The report was however unacceptable to Pakistan The 
later revival of the Graham mission proved equally unproductive of 
results 


Recent developments The Kashmir issue has continued coming 
before the Security Council from time to time, mainly at the instance of 
Pakistan Only recently, the Security Council had seven meetings from 
February 3 to 17, 1964, following a request by Pakistan for the Council to 
consider “the grave situation that has arisen in the state of Jammu and 
Kashmir*' It was alleged that “the Government of India is deliberately set 
on defying the Security Council and on ‘integrating’ the Indian-occupied 
part of Jammu and Kashmir with the Indian Union” 


Shn M C Chagla who represented the Government oflndia at the 
meeting refuted Pakistan’s allegations and stated that legally and constitu¬ 
tionally, Jammu and Kashmir had been Indian territory and “continues to be 
so" He asserted that the inter relationships between the Union Government 
and the Governm.nt of a State was “an internal matter governed by the Con¬ 
stitution of India, and that any change in the existing relationship within the 
framework of the constitutional arrangements would make no difference m the 
constitutional status of Jammu and Kashmir as a constituent state oflndia ” 

At Pakistan’s request the Council adjourned on February 17, without 
taking any formal decision 

Security Council meeting of March 17 The Security Council again 
met on March 17 to resume consideration of the Kashmir issue at the 
request of Pakistan However, at India’s request, the discussions were ad¬ 
journed till May 5, when the budget session of the Indian Parliament was to 
be over 


Security Comal meeting of May S-IS, 1964 The Security Council 

‘ , y , • 1964 ’ c °" dud rd a senes or meetings on the Kashmir Question 
without taking any formal action The Council which had met at the 
M q a Te on/nT'”™ '7”' d the ,ssu ' ° r Kashmir at six meetings, between 
Pr^.rtfnt Rno. c !. Cou ^ 11 a 4joumcd after hearing a summation by its 
President, Roger Seyuoux (Francel, of the news expressed dunng the 

Cm e I huT" 5 P °"!5 J” lmcd was ra « 'hat ' all members of the 

tbeir" contacts'asT 11111 l, ° P ' thi “ <h ' c0 '" 1,n=s concerned would resume 

tbeir contacts as soon as possible in order to resolve by negotiation their 

,7^r r * ' h " r "la.ed "> ' at nm U and Sir and 

would reftam from any act wh.ch might aggravate the sttuatton 

J2S For details ot discussion see [fatted Kmn Re ,1c, March, 1961, pp 5-1, 
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The President concluded by saying that the India-Pakistan question 
remained on the agenda of the Security Council. 

Following this summation, Pakistan’s Foreign Minister and India’s 
Minister of Education, in concluding statements stressed that there could be 
no question of the acceptance or the non-acceptance of the President’s 
summation. They agreed that the summation was neither a consensus nor a 
resolution and had no binding effect. 2 - 9 

Conclusions on the Kashmir’s case 

The Kashmir issue ranks as one of the unsolved problems of the 
United Nations. Despite the presence of all the necessary facts, Pakistan 
has not been declared as aggressor. In fact the issue has become a pawn in 
the chess-board of international politics. It continues to be on the agenda 
of the Security Council ever since 1948, and any time the matter can be 
agitated before the world body at the instance of either party. A U. N. 
Observers’ team is still working in Jammu and Kashmir to observe and 
report the violations of cease-fire, and only recently. Dr. Ralph Bunche, U. N. 
Under Secretary, came to India for talks on making the operation of the 
U. N. mission in Kashmir “more effective/’ 230 Violations of the cease-fire 
have, however, not stopped and during the last few months, the United 
Nations Chief Military Observer has given a number of verdicts against 
Pakistan. 231 On the basis of these awards, the Secretary Genera], U Thant, 
is reported to have come to the conclusion that “there is a state of undeclared 
war between Pakistan and India on the Kashmir frontier.” 232 

Nevertheless, it will have to be admitted to the credit of the U. N. 
that the intervention of Security Council had succeeded in bringing an end 
to the fighting in the face of an explosive situation—a not inconsiderable 
achievement when the strategic importance of the area and emotional content 
of the problem are considered. 

(6) The Korean Crisis : The events in Korea since the surrender of 
Japan, and especially the invasion of the territory south of the 38th parallel 
by armed forces from the north, confronted the U. N. with an acute test of 
its ability to stop aggression and to maintain world peace. The invasion of 
the Republic of Korea was in a real sense aggression against the U. N. itself, 


229. For details of the summation and deliberations of the meeting, see UN Monthly 
Chronicle , June, 64, pp. 3-12. 

230. See The Tribune, dated 16-4-64. 

231. Sec The Tribune, dated 18-7-64, 22-7-64 and 23-8-64 

232. See The Tribune dated 30-9-64. 
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“for the Republic was its ward, if not its child ” U3 The facts leading to the 
Korean Crisis are briefly summarised below 

Background After the defeat of Russia m 1904 5, Korea became a 
Japanese protectorate and was formally annexed in 1910 The defeat of 
Japan, in turn in 1945 presented the problem of future administration of 
Korea It was generally agreed that the country should have its indepen¬ 
dence, but as Koreans had had no experience with democratic political 
methods, it was thought best to preface Korean independence with a short 
period of trusteeship 


During the war when the defeat of the Axis powers was imminent, 
Chiang Kai-Shek, Churchill and Roosevelt met at Cairo in December 1943 and 
agreed that in due course Korea shall become free and independent ” This 
agreement was incorporated in the Potsdam Declaration of July 26, 1945, 
which the Soviet Union accepted in declaring war against Japan on August 8 
On August 14, when the Japanese surrendered, it was hastily agreed that the 
Japanese north of the 38th parallel would surrender to Russian forces and 
those south of the parallel to the Americans The origin of this line of 
demarcation is shrouded in military secrecy, but whatever its origin and 
purpose, the 38th parallel became in effect the frontier between two separate 
and mutually hostile regimes 

Question before the U N The situation became tense soon after¬ 
wards This division of Korea into two occupational zones governed by 
opposing ideologies, created all manner of difficulties Efforts to remedy the 
situation at the Moscow Conference of December 1945, proved unavailing 
Ultimately, the United States expressed the view that the situation with 
respect to Korea Could not be continued indefinitely, and that since bilateral 
negotiations Were stalemated, it would refer the question to the General 
Assembly of the UN It was also felt that a U N Commission in Korea 
might forestall a communist coup 


In November, 1947, bv an overwhelming vote of the General Assembly, 
a United Nations Temporary Commission (UNTCOKp* was appointed to 
observe el-ctions to be held throughout Korea The “national independen 
ce of Korea was to be established and ‘all occupying forces then withdrawn 
at the earliest practicable date ” The UNT^OK was however refused per¬ 
mission m North Korea because the Soviet Union and its satellites strongly 
opposed this action of the General Assembly Thereupon the General 
Asscmbl) adopted a resolution on November 14, 1947, that the Assembly’s 
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mandate should be carried out “in such parts of Korea as are accessible to the 
Commission.” Elections were accordingly held in South Korea and in 
August, the Government of the Republic of Korea was established in the South¬ 
ern zone. On December 12, 1948, the Third Assembly declared this to be “the 
only lawful Government in Korea.” The General Assembly then appointed a 
new U. N. Commission on Korea (UNCOK) to report on the transition 
from occupation to independence. Meanwhile a “Democratic Peoples’ 
Republic” was established in North Korea. This Government likewise claimed 
jurisdiction over all Korea. 

Aggresiion : A test for U. N. : The UNCOP was no more successful 
than its predecessor in winning the cooperation of the northern regime in 
unitying the country. Tension along the 38th parallel steadily increased. 
The Commission warned the Assembly that large-scale military conflict was 
not improbable and that there was “much military posturing on both sides 
of the parallel.” 

The storm broke out on June 25, 1950. North Koreans well equipped 
with foreign arms attacked across the parallel in lull force. This precipita¬ 
ted a crisis of the utmost giavity for the U.N. In defiance of the attempt of the 
U. N. to unify Korea by peaceful means, the Soviet-created Government now 
sought to achieve the same object by imposing its own regime by force.. So 
direct a challenge to the authority and purposes of the U. N. could be ignored 
only at great cost to its prestige and future development. 

Security Council in Action : Within a few hours of the attack, the 
Security Council was called into session at the request of the U. S. Because 
the U. S. S. R. had continued a boycott of the Council that began in January 
1950, as a protest against the continued representation of China in the 
United Nations by the Nationalist Government, the Council was for a time 
free of the Soviet veto. This fortuity coupled with vigorous U. S. leadership 
gave rise to three grave decisions : 

On June 25, the Council found that the armed attack from North 
Korea was a breach of the peace in the sense of Article 39 under Chapter VII. 

A cease-fire and immediate withdrawal of North Korean forces was called 
for. .Members of the U. N. were asked to help in the “execution of this 
resolution and to refrain from giving assistance to the North Korean autho¬ 
rities.” When the Commission reported that the cease-fire had been flouted, 
the Council on June 27, recommended that the U. N. Members furnish such 
assistance as was necessary to repel the attack and restore peace in the area. 
Since the agreements for the provision of Armed forces and facilities under 
Article 43 between the Members and the Security Council had never been 
made, it was not possible for the Council to make binding decision. Finally, 
on July 7, the Council recommended further that all military forces and assis- 
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tance be placed under a “unified command”, that the U N flag be used, and 
that the U S name the Supreme Commander On July 8, President Truman 
appointed General MacArihur to this post 


Legality of Security Council Action 

The Soviet Government challenged the validity of the action of the Se¬ 
curity Council on the ground that the resolution did not have the concurring 
vote of all the permanent members, as required by Article 27 of the Charter. 
The Soviet Government justified its absence from the Security Council with the 
argument that so long as Communist China was excluded from representation, 
it was impossible for that body to take decisions having legal force The U S- 
Government was accused of armed intervention in Korea and of “aggression, 
simultaneously m a whole number of the countries of Asia ” 


To this Soviet allegation the U S Government gave a long reply and 
pointed out that by a series of precedents, the practice had been established 
whereby abstention by permanent members of the Security Council did not 
constitute a veto Every member of the U N including the Soviet Union, 
had acquiesced in this practice It cited ten resolutions of the Council on 
substantive matters oa which the Soviet Union had abstained but the legality 
of which it had never challenged The U S statement further pointed out 
that the Soviet Government had not questioned the legality of action taken by 
the Security Council in at least three instances in which it had voted with the 
majority but on which other permanent members of the Council had abstain¬ 
ed “The voluntary absence of a permanent member from the Security 
Council”, so the U S contended, “is clearly analogous to abstention ” By 
abandoning the Council, the Soviet Union had abandoned the Charter 
When it returned to both, it would recover its right of speech, of criticism, of 
vote and of veto. Until then, the U S S R had no moral or legal basis for 
contesting the United Nations Action *’ The United States further drew 
attention to the provision of Article 28 of the Charter that “the Security 
Council shall be so organized as to be able to function continuously” and that 
this injunction would be defeated if the absence of a permanent member 
were construed to have the effect of preventing all substantive action by the 
Council 

IS r ^nutted that though the Charter provisions may not be altoge- 
ther free from ambiguity, the practice has been well-established that the 
abstention of a permanent member does not constitute a veto 


Back to the Assembly 
to be the Council’s President 

on schedule and succeeded j n 


Meanwhile, the Soviet delegate was scheduled 
in August Mr Malik assumed the presidency 
presenting any further positue action by the 
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Council. It was, therefore, necess ry to turn to the General Assembly 
under the terms of the new ‘Uniting for Peace Resolution’, The question 
was whether the U. N. forces be halted at the 38th parallel or should all 
of Korea be united. On October 7, 1950, the Assembly affirmed its previous 
stand for a “unified, independent and democratic Korea’’ and recommended 
that steps be taken to “insure conditions of stability throughout Korea.” 
This was a tacit approval to the crossing of the 38th parallel. 

Chinese Communist intervention: This immediately brought Chinese 
Communist intervention in the Korean trouble-scene. Or November 28, 
the Supreme Commander announced to the Security Council that the 
United Nations was faced with “an entirely new war-meeting Chinese 
Communist military units.” The U. S. immediately requested the Security 
Council to consider the new development. Nine members of the Council 
with India abstaining, voted to call upon the Chinese Communists to with¬ 
draw from Korea at once. The Resolution was vetoed by the Soviet 
Union. The U. S. now pressed for the use of the Assembly’s new enforce¬ 
ment machinery. After the failure of an attempt to bring about a cease¬ 
fire agreement, the General Assembly on February 1, 1951, by a vote of 51 
to 5, adopted a resolution finding the Peoples’ Republic of China guilty of 
aggression in Korea and affirming that it continued to be the policy of the 
U. N. to bring about a cessation of hostilities in Korea. On May 18, 1951, 
the General Assembly followed up this resolution with another recommenda¬ 
tion that all states apply an embargo on the shipments of arms and imple¬ 
ments of war to Communist China and North Korea. This was Assembly's 
first recommendation of economic sanctions on any scale. 

Peace Talks: Prospects for a settlement, however, developed in a 
different way. On June 23, 1951, Jacob Malik of the Soviet Union declared 
in a radio broadcast that his people desired peace and that as a first step 
there should be discussions—between belligerents for a cease-fire and 
an armistice providing for the mutual withdrawal of forces from the 38th 
parallel. This set the ball rolling and prolonged negotiations were held 
for the purpose. Negotiations were broken off several times. India played 
a leading role in ending the conflict. An armistice agreement was ultimate¬ 
ly signed on July 27, 1953, between the U. N. Command and the com¬ 
munists, which brought the hostilities to a close. 

Recent developments : The Korean question recently came before 
the General Assembly at its 1347th-1351st meetings held on December 9-11, 
1963, when the Assembly considered the Report of the U. N. Commission 
for the Unification and Rehabilitation of Korea (UNCURK). The debate 
ended with a resolution adopted by the General Assembly by which 
the Assembly, “reaffirming its previous resolutions on the Korean question 
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and noting that U N forces sent to Korea had in greater part been with¬ 
drawn and that governments concerned were prepared to withdraw their 
remaining forces when the conditions for a lasting settlement laid down by 
the General Assembly had b-en fulfilled would inter aha, reaffirm that the 
objectives of the U N in Korea were to bring about peacefully the 
establishment of a unified independent and democratic Korea under a represen- 
iciive/orm of Government, call upon Noth Korean authorities to accept 
these established VI N objectives urge that the continuing efforts be 
made to achieve them, and request UNCURK to continue its work in 
accordance with relevant revolutions of the General Assembly ” 23 ® 

Conclusions about the Korean Crisis The Korean affair was of crucial 
importance in the development of the U N Charter Cheever and Havi- 
land 137 draw the following general conclusions on this case 


•‘First it marked the abandonment, for a time at least, of big-power 
co operation as the foundation of international order In meeting the 
communist aggression m Korea, the young organization not only'imposed 
military sanctions for the first time m the history of international organiza¬ 
tion, it also did so in the fac of violent opposition on the part of two major 
powers, Soviet Union and Commu nst China The Organization, therefore , 1 
was playing a role very different from that originally intended Secondly ,, 

a .major overhauling of the U N resulted from the steps taken to meet agg¬ 
ression In November 1950, the Assembly assumed a new machmery and new 
responsibilities to help it stand in for the veto-ridden Security Council This 
development marked no change of direction , it did mark a great speed up 
in the evolution of the U N Third, in all these developments the influence 
of the U S was the most important single factor Yet the U S policy 
was modified by the alignment of forces in the Assembly and the Security 
Council Finally , the problems of China and Korea revealed basic differen -1 
ces m attitude regarding the U N’s role in relation to communist aggression 
in Asia • The Assembles February 1st Resolution showed that, \n addition to 
the opposition of Soviet bloc the Arab-Asian nations were reluctant to join 
with the American, European and Commonwealth Powers In calling 
R ? Ubl " a " a W res5< > r ' Assembly, accord,ng to these states, 

““V” “"A"* by closmB ,h ' door *° any future negotiations a ' 
U N bod> might sponsor ” 

On the importance of the Korean crisis, Vandenbosch and Hogan 
express themselves as follows E 

"The Korean experie nce demonstrated that the U N Charter had' 
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p'far more flexibility than even many liberal constructionists had thought possi¬ 
ble. The absence of the Soviet Union had not blocked action by the Security 
Council, and when the Soviet representative returned to the Council to paralyse 
it, the case was shifted to the General Assembly. All in all, much was learned 
in every way about international co-operation in maintaining collective 
security.” 238 

It will be noted that although the United Nations was able to stop 
hostilities in Korea, the objective of the U. N., reafflrmed recently “to bring 
about peacefully the establishment of a unified, independent and democratic 
Korea, under a representative form of Government”, has not so far been 
achieved. In fact, as the position exists today, it appears inconceivable that 
such an object would be achieved at least in the foreseeable future. 

(7) The Congo Problem : 

“The United Nations has embarked on its biggest single effort under 
United Nations colors, organized and directed by the United Nations 
itself,”—with these words the late Secretary General. Dag Hammerskjold 
addressing the Security Council on July 20, 1960, characterised the task 
undertaken by the Organization in response to the Council’s resolution of 
July 14, to render military assistance to the Republic of Congo. The facts 
leading to the U. N. intervention in Congo affairs and significant landmarks 
of further developments are briefly summarised below : 239 

Background : Congo, for nearly 70 years, was under Belgian rule. It 
achieved its independence on June 30, 1960, and was unanimously recommen¬ 
ded for membership in the United Nations by the Security Council on July 7, 
I960. 240 The trouble in Congo started within a few days of its attaining 
independence when the mineral-rich area of Katanga led by Moise Tshombe 
declared its secession from Congo. • Thinking that Tshombe was being ins¬ 
pired by Belgians, the Prime Minister Lumumba and President Kasavubu 
appealed to the U. N. to save the country from external aggression. 

Security Council in action : The Security Council met urgently on the 
evening of July 13, 1960 in response to a request by the Secretary General, 
Dag Hammerskjold, made under Article 99 of the Charter, to hear a report 
by him on a request for United Nations military assistance to the Republic 
of Congo. The Secretary General had received two cables, dated July 12 and, 
13, 1960, both signed by Joseph Kasavubu, President, and Patrice Lumumba, 
Prime Minister of the Republic of Congo. The first cable requested the 


238. Op. cit., pp. 237-38. 

239 Full details of the happenings in Congo from 1960 to 1964 when the U. N. force 
was ultimately withdrawn will be found in V. N. Reviews for the years 1960-64 and 
U. N. Monthly Chronicle, May to July, 1964. 

240. See United Nations Review , August, p. 60, 37. 
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urgent despatch of United Nations military assistance “to protect the 
national territory of the Congo against the present external aggression which 
is a threat to international peace ” The second cable, which was one of 
clarification, stated that the military aid was requested “not to restore the 
internal situation in Congo, but rather to protect the national territory 
against the act of aggression posed by Belgian troops ” sn In the circum¬ 
stances m which the appeal was made, the United Nations would have 
suffered a severe loss of confidence throughout the world had it failed to 
respond “This was a crucial situation in which rapid historic change had 
produced problems of such complexity and danger that all member nations 
agreed that the United Nations despite its limited authority and resources, 
offered the only possible hope of keeping the peace and gaining time for a 
solution to be found ”*** 

After a seven hour debate, the Security Council passed the following 
resolution on July 14,1960 

“The Security Council, 

“Considering the report of the Secretary General on a request for 
United Nations action in relation to the Republic of Congo, 
"Considering the request for military assistance addressed to the 
Secretary General by the President and Prime Minister of the 
Republic of Congo, 

“1 Calls upon the Government of Belgium to withdraw their ' 
troops from the territory of the Republic of Congo ; 

“2 Decides to authorise the Secretary General to take the neces¬ 
sary steps, in consultation with the Government of Congo, to 
provide the Government with such military assistance, as may 
be necessary until, through the efforts of the Congolese Govern¬ 
ment with the technical assistance of the United Nations, the 
national security forces may be able, m the opinion of the 
Government, to meet their tasks , 

“3 Requests the Secretary General to report to the Security Council 
as appropriate , '* 13 

Force collected Immediately after the Council’s meeting, the Secre¬ 
tary General sent appeals for assistance to all African member nations north 
of the Congo, and to the Federation of Mali There was generous response 
to his appeal and there was a rapid build-up of the Unjied Nations force in 
2H For fall lest see U A Rene*, August 60 p 6 

242. Extract from Secretary General» Report of 30-6-64 on withdrawal of ONUCfrotn 
Congo 

243 See U N Revtr* August, i960, p 45. 
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Congo. Troops and numerous other military units of a smaller size and of a 
specialized character were brought into the Congo in a tremendous air-lift 
operation. Later, Indian troops also joined United Nations forces in Congo. 
This was the first time after independence when Indian Combat Troops 
went abroad with a mission to establish peace with use of force, if necessary. 
The United Nations force in Congo was known as ONUC, which is derived 
from its French title. Force de V Organization des Nations Unies an Congo. 

Security Council Resolution of July 20, 1960 : Events now followed in 
quick succession. The Security Council again met on July 20 and 22, I960, 
and heard a report by the Secretary General on the action taken by him on 
the mandate given to him by the resolution of July 14. The resolution of 
July 22, adopted unanimously called on Belgium to carry out “speedily” the 
Council’s resolution of July 14 on withdrawal of Belgian troops from the 
Congo, authorised the Secretary General “to take all necessary action to this 
effect”, and requested all states not to impede restoration of law and order, 
and to refrain from any action which might undermine the territorial integrity 
and political independence of the Congo. 241 

Security Council Resolution of August 9, 1960 : A third resolution was 
passed by the Security Council on August 9, 1960, which inter-alia called upon 
the Government of Belgium “to withdraw immediately its troops from the 
Province of Katanga under speedy modalities determined by the Secretary 
General, declared that “entry of U. N. force into the Province of 
Katanga is necessary for the full implementation of this resolution” and 
called upon all member states in accordance with Articles 25 and 29 of 
the Charter, “to accept and carry out the decisions of the Security Council 
and to afford mutual assistance in carrying out measures decided upon by the 
Security Council.” 245 

Difference between Lumumba and Secretary General and Security Council’s 
clarification, A critical phase in the Congo crisis was reached after an exchange 
of correspondence between Mr. Hammerskjold and Mr. Lumumba. In a series 
of sharply-worded letters Mr. Lumumba charged the Secretary General with 
violating the Council’s resolutions, and among other complaints, protested 
that the U. N. troops had not been used to “subdue the rebel 
Government of Katanga”. He also charged the Secretary General with 
making himself “a party to the conflict between the rebel Government of 
Katanga and legal Government of the Republic.” 246 This led the Secretary 


244. For full text see V. N. Review, September, 1960, p. 54. 

245 . Full text will be found in U. N. Review, September, 1960, p. 13. 

246 For full details of charges, see U. N. Review, September 60; pp. 6-12. 
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General to call urgently a meeting of the Council, in order to obtain a clari¬ 
fication of the views of the Council concerning United Nations action in 
Congo 

The Council, convened for the fourth time within 5 weeks, on the 
Congo crisis, began its deliberation on August 21 While no formal action 
was taken by the Council at this session, the consensus emerging from the 
long debate was, in effect, an endorsement of the Secretary General's actions 
and of the U N operations in Congo up to that time 217 

Constitutional Crisis m Congo and Security Council's meetings of September 
14-17^1960 The Council's deliberations between September 14 and 17 ‘ook 
place against a background of constitutional conflict in the Congo It was re¬ 
ported from Leopoldville that M Lumumba had been dismissed by president 
Kasavubu and Kasavubu had been dismissed by Lumumba Both appointed 
their respective delegations to the U N , both of which arrived at 
U N headquarters before the Council’s meeting of September 14 

The question thus arose of the representation of two rival delegations 
Split here occurred between Soviet Union and Poland on the one hand and 
the U S A , U K and other countries on the other The fotmer would 
favour the seating of representative of M Lumumba, while the latter opposed 
this on the ground that the Congo situation was changing hourly and that to 
take a decision on the credentials of either d.legation would amount to 
involvement m Congolese constitutional problems us The Council also 
rejected a U S S R. draft resolution, which in effect, would have asked the 
Secretary General and the U N Command m Congo to “cease 
forthwith any form of interference” in the internal affairs of Congo and 
also would have instructed the Secretary General “to remove the present 
U N Command * w 

After four days of intensive debate. Council failed to adopt any reso¬ 
lution of its own concerning U N operations in Congo At the 
instance of U S , it was decided to call an emergency special session of the 
General Assembty on the issue, in accordance with the provisions of the 
Assembly’s “Uniting for Peace’* resolution of November 3, 1950 IS0 

247 See V N Rerfew, October I960, pp 35-43 

243 In the Secretary General's Mew (placed before the Security CouucvM, according to 
the Constitution of Congo, the President bad the right to revoke the mandate of 
the Pnme Minister and that his decisions were effective when countersigned by 
constitutionally responsible ministers For a detailed account of the U N role jn 
Congo constitutional crisis, see Secretary Generals statement to Security Council 
in U A Reriew, October 60,46-47 

249 Ibis split would explain why U S S R has persistently refused to pay tor V N 
Operations in Congo 

250 For fall details of Council s deliberations, see V N RrUr*, October I960, pp 43-54 
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Assembly’s Emergency Special Session : This was convened on 
September 17, eighteen hours after the Security Council had failed to adopt a 
resolution of its own on the Congo. This was the fourth time in its history that 
the Security Council, “frustrated by the use of veto”, had called General 
Assembly into emergency session under the “Uniting for Peace” procedure. 

After intensive discussion, the General Assembly adopted on 
September 20, a 17-power Afro-Asian Resolution, which inter alia fully 
supported the resolutions of July 14, 22 and August 9 of the Security 
Council, requested the Secretary General to continue to take vigorous action 
in accordance with the terms of the aforesaid resolutions and to assist the 
Central Government of Congo, in the restoration of law and order through¬ 
out the territory of Congo, and requested all the member states, in accordance 
with Articles 25 and 49 of the Charter, to accept and carry out the decisions 
of the Security Council and to afford mutual assistance in carrying out 
measures decided upon by the Security Council.” 251 

Assassination of Lumumba and Security Council meeting of February 20, 
1961: On 13-2-1961, it was announced that Patrice Lumumba and his two 
associates who had earlier been arrested, had been killed by villagers in a 
Katanga village. Congo was thus exposed to civil war. In a night meeting 
on February 20, 1961, the Council adopted a resolution urging, among other 
things, that the U. N. take immediately all appropriate measures to 
prevent civil war in the Congo, including “the use of force if necessary in the 
last resort”. The resolution was welcomed by the Secretary-General 
as giving a stronger and clearer framework for U. N. action al¬ 
though not providing a legal basis or new means for implementation. 252 At 
the same Council meeting a Soviet draft resolution calling for denunciation of 
Belgium and the applications of sanctions against her, the discontinuance of 
U. N. Operations in Congo and for a Council declaration that it was 
essential to dismiss Mr. Hamraarskjold from the post of Secretary General 
was rejected by 8-1. 

Death of the Secretary General Hammarskjold: Mr. Hammarskjold had 
flown to Congo on September 12 at the request of the Congolese Govern¬ 
ment to discuss details of the aid which U. N. could extend to the 
newly-established Republic, but found himself confronted with fighting in 
Katanga which had broken out between U. N. forces and elements 
of Katangese gendarmerie. It was because of this situation that he had to 
intervene personally, and he was on his way to Ndola for cease-fire conver¬ 
sations with President Tshombe of Katanga when he died as a result of unex- 

251. Full text of the resolution will be found in United Nations Review, October, I960, 
p. 15. 

252. For a text of the Resolution, see United Nations Review, March, 61. p. 9. 
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plained crash of the plane carrying him The General Assembly met “in 
the shadow of an immense tragedy, m the midst of deep and heart felt mour¬ 
ning which extends far beyond the walls of this ch imber to millions of men 
and women throughout the world"’ The President emphasized the gravity 
of the international situation and called for patience and constructive imagi¬ 
nation in order to find the appropriate peaceful solutions based on the 
principle of the Charter as well as on law and justice 

Security Council meeting of November 24, 1961 The Security Council 
in a resolution adopted on November 24, 1961, reaffirmed its authorization 
for the use of force, if necessary, by the U N Command in Congo 
to apprehend, detain pending legal acnon, and/or deport all foreign military 
and para-military personnel and political advisers not under the U N 
Command as well as mercenaries, as laid down in the Council’s reso¬ 
lution of February 21,1961 It reaffirmed the policies and purposes of the 
United Nations with respect to the Congo, namely, (a) to maintain the terri¬ 
torial integrity and political independence of the Republic of Congo , (b) to 
assist the Central Government of Congo in the restoration of law and order , 
(c) to prevent the occurrence of civil war in the Congo , (d) to secure the 
immediate withdrawal and eva-uation from the Congo of all foreign military, 
para-mihtary and advisory personnel not under the U N Command 
and all mercenaries , and (e) to render technical assistance *** 

F\ents of1962 summarised The secessionist tendencies ofTshorabe 
continued to obstruct the fulfilment of Security Council mandates on Congo 
At the beginning of 1962 there was hope following Mr Tshombe’s declara¬ 
tion at Kitone, that the problem of the secession of Katanga might be spee¬ 
dily settled That hope was quickly dispelled however when Tshombe dis¬ 
avowed his promises as soon as he returned to Katanga A subsequent six 
months of dilatory “negotiating” by M Tshombe, served only to waste 
time During the entire year from December 1961 to December 1962, the 
Katangesc provincial authorities were evasive on the question of expulsion of 
foreign mercenaries and on the issue of freedom of movement for the ONUC 
personnel Tshombe continued his policy of non-cooperation with the U N 
and there occurred provocative military action by the Katangese gendarmerie 
and its mercenary elements After U N troops had been fired at, the 
Secretary General authorised the ONUC on December 28, 1962, to take 
strong rmhtary action After considerable fighting, the U N forces were 
•vhle to enter triumphantly in Kolwezi and other places in Katanga on 
January 21, 1963 This end>.d one significant phase of U N, operation m 
Congo 

253 Statement of Temporary President of the Assembly. U N Peuew October, I960, 

254 Sec United ^ at,om Kettew, February, 1963, pp 8-9 
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Secretary General's Report dated February 4, 1963 : 255 In a report 
to the Security Council on February 4, 1963, the Secretary General 
presented a detailed review of the extent to which the mandates 
given to the ONUC by the Security Council resolutions of July 14, 1960, and 
February 21 and November 24, 1961, had been fulfilled. He stated, inter- 
alia, that the entry of U. N military and civilian personnel into 
Kolwezi and other places in Katanga on January 21, marked the virtual 
completion of decisive phase of the U. N. operations in Congo. He 
said that ending of this phase of active military involvement by U. N. 
forces in the Congo would mean a decided change in emphasis. He 
claimed that secessionist tendencies of Katanga had been effectively subdued 
and added : “Happily there appears to be no direct threat to the indepen¬ 
dence of the Congo from external sources. Thus it can be asserted that the 
territorial integrity and political independence mandate of the U. N. 
operations has been largely fulfilled, except for a caretaker role.” He how¬ 
ever warned that if U. N. troops should leave the country too soon, 
the secession of Katanga Province could begin again. He emphasized that 
U. N. force in Congo would continue for sometime to assist the 
Central Government in the broad sphere of civilian operations. “Having 
met one stern challenge, the U. N. was now confronted with a 
continuing one on the civilian side, which could be adequately met only if 
the member states would lend understanding and generous support.” 256 

Extension of U.N. Operations in Congo : Although one significant 
phase of Congo operations vs as over, the Secretary General on September 17, 
1963, placed a report before the General Assembly in which he referred to a 
request from P. M. Adoula, which “expresses the belief that it is rot yet time 
to envisage the possibility of withdrawing the U.N. troops entirely and sees a 
need'for the continued presence of a small U.N. force of about 3000 officials 
through the first half of 1964. Despite financial difficulties, the General 

• Assembly on October 18, authorised the Secretary General to extend the 
U.N. operations in Congo until June 30, 1964. 257 

Withdrawal of ONUC : The active thinning out of the Force prior to 
withdrawal, started in May 1964. On June 30, 1964, the withdrawal of the 
U.N. Force from the Congo was completed. In a report to the Security 
Council released the same day, the Secretary General stated that the Security 

• Council's mandates in regard to Congo had in large measure been carried 
out. 258 He disclosed that total casualties among ONUC personnel had been 

255. See United Nations Review, February, 1963, pp. 6-15. 

256. United Nations Review, February, 63, pp. 6-15. 

257. For details of debates, see, U. N. Renew, November, 63, p. 37. 

258. U. N. M. C. July, 64, p. 30. 
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126 killed in action, 75 kilted m accidents and 34 who had died from natural 
causes The total cost of the operation including that of the civilian prog¬ 
ramme, had been S 43,30,50,015 of which $ 38,15,05,000 had been spent on 
military forces and operation 

Recent de\elopments Tshombe becomes Prime Minister Dunne the 
last few months of the Adoula Government, whose term of office expired on 
June 30, 1964 and which by the same date was to lose the support of the 
U N peace-keeping force, the powers of the Central authorities were progres¬ 
sively weakened as a result of the activities of the “National Liberation 
Committee" (NLC) set up in Brazzaville which instigated a number of 
siccessful rebellions in the provirces notably in Kwize, Central Kivu, 
North Katanga and Upper Congo While a new Constitution was being 
prepared, President Kasavubu in an effort to maintain the unity of the 
Congo and to create an interim "Government of reconciliation" entrusted 
Mr Moise Tshombe, the former Katanga President, who had lived abroad 
for over a >ear, with the formation of a new cabinet which was sworn in 
on July 10, 1964 tt0 Tshombe Government now prepared for countermea¬ 
sures against the rebels, and Tshombe after taking over office, expressed the 
opinion that within three months he would be able to give the Congolese 
people "a new Congo". However it has not so far been possible for his 
Government to stop rebellious activities instigated by NLC 1 


Conclusions about U N records m Congo The records of the U N 
Force in Congo can best be known by reading the report of the Secretary 
General published on the eve of the withdrawal of ONUC on June 30, 
1964 Some significant passages from the report are reproduced below 

"The withdrawal of the UN Force marks the end of only the 
military phase of the assistance given to the Congo in the past four years. 
Civilian operations will continue to the extent that resources are available, 
and subject to the needs and wishes of the Congo Government 


The creation of the Force in July, I960 was a remarkable and 
dramatic manifestation of world solidarity at that lime Whatever its 
shortcomings, and whatever the political contentions about it, that Force has 
prosed and extended the ability of the United Nations to meet grave emergency 
situations In response to an appeal from the Congolese Government, the 
largest operation in the history of the United Nxt.ons was set up or impro¬ 
vised ,n a short time If the United Nations had not responded ,t would 
have suffered a severe loss of confidence throughout the world 


539 Kfetlng Contemporary 4rthJw, 64 p 20224 
2€0 Ibid, p 20,217-20. 
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“When the U.N. came to the Congo, the country was in a desperate 
situation, its army disrupted by mutiny, its essential services on the verge of 
total disintegration, most of its popu’ation in a state of panic or despair, its 
economy threatened with amputation by the attempted secession of its richest 
province, and most of its area controlled by foreign troops. As a result of 
the efforts of the Force and of civilians during the subsequent four years 
the Congo situation is now improved 

“Over ail it may be said that the record of the United Nations Force 
in the Congo, in all respects, has been distinguished. It has done its difficult 
job remarkably well. Ail of those who served in the Force, the countries 
that provided the contingents or afforded supporting services and money, and 
all of the civilian staff serving the Congo operation in the field and at Head¬ 
quarters are due to great credit and appreciation for the valuable service they 
have rendered. The Congo Advisory Committee has given indispensable 
assistance and is due much gratitude. 

“The United Nations has learned very much from its experience in 
the Congo thus far; in the circumstances, much of that experience could only 
be unhappy. Fundamentally, what it has learned there is that the Congolese 
in education, training and experience, and even in their understanding of the 
concept of nationhood, were unprepared to assume the responsibilities of inde¬ 
pendence; that fatal division and conflict were built into the political structure 
of the Congo at the very beginning of its independence; andthat the inevitable 
consequence of these two conditions, acutely complicated by foreign interests 
and interference, was the collapse and chaos which soon occurred in the 
Congo, with the United Nations then becoming the country's sole prop and 
hope. 


“The current difficulties in that country reflect conflicts of an inter¬ 
nal political nature, with their main origins found in the absence of a genuine 
and sufficiently wide-spread sense of national identity. There is little assistance 
that a U.N..Force could render in that kind of situation, since the solution of 
conflict depends entirely on the willingness and readiness of the Congolese to 
merge their factional interests in a true effort towards national conciliation. 
The time has more than come when the Government will have to assume full 
responsibility for security, law and order as well as for its territorial integrity., 
The U.N. cannot permanently protect the Congo, or any other country, from 
internal tensions and disturbances created by its own organic growth towards 
unity and nationhood. This is an undertaking which must be carried out 
only by the Government and the people of the Congo. 


“It seems to me that hope for the : Congo in the future must depend 
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upon the fulfillment of two major and indispensable conditions (a) the 
restraining and reorganization of the National Army, including the training of 
a substantial officer corps, and (b) the achievement of national reconciliation 
amongst the contending political leaders and factions of the country" 581 

In the end it is worth mentioning that United Nations operation in 
Congo “has been the largest and costliest of all the United Nations peace¬ 
making activities" I8i 

8 The Cyprus Question 

The Security Council on March 4, 1964, unanimously adopted a reso¬ 
lution which recommended the creation, with the consent of the Government 
of Cyprus, of a U N Peace Keeping Torce m Cyprus The circumstances 
which led the Council to take this action are summarised below 

Background Cyprus which was formerly under the British rule, 
achieved its independence on August 16, 1960, with the establishment of the 
Republic of Cyprus A Treaty of Guarantee was concluded between four 
parties, the United Kingdom, Greece, Turkey and the Republic of Cyprus 
The four High Contracting Parties considered that “the recognition and 
maintenance of independence, territorial integrity and security of the Republic 
ot Cyprus as established and regulated by the basic articles of its Constitu¬ 
tion, are in their common interest” and that all four contracting parties 
desired “to cooperate to ensure respect for the state of affairs created by that 
Constitution m The main purpose of the basic articles listed m Annex 111 
to the Constitution was to ensure that the rights and interests of the two roam 
communities—the Greek Cypriots and the Turkish Cypriots—should be fully 
respected, and “kept in balance” It has been the hope of all the parttes 
concerned that the Constitution of Cyprus would provide an instrument which 
would enable the two communities “to sink their previous differences in a 
common concern for the future of Cyprus and to work harmoniously together 
towards this end”. 

Constitutional Crisis This hope however did not come out to be true 
Constitutional and legislative disputes soon arose between the Greek and the 
Turkish communities The Vice-President of Cyprus, Dr Fazil Kutchuk, 
filed a statement in the Supreme Constitutional Court seeking an interpreta¬ 
tion of “ambiguities” in the constitutional provisions concerning his right of 
veto over questions of foreign affairs, which he complained was being arbitrari 
ly restricted by the Greek Cyp riot Ministers Dr Kutchuk’s action followed 

261 U V M wAfr Chronicle August 64, pp 30-34 and Ktestnf, Contemporary Archies, 

64, p 20224 

262. U N M C.p 30, July 64 

263 See United Nations Rene* Apnl 1964, pp 5-6 
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a number of other disputes between the leaders of Greek and Turkish commu¬ 
nities in the island. 

Two subsequent rulings given by the Constitutional Court in February 
and April 1963, on the questions of taxation and the future of Turkish muni¬ 
cipalities, greatly intensified the constitutional crisis. On the question of 
taxation the Court ruled that ‘in the present state of law, taxes could be imp¬ 
osed but no legal machinery existed for their collection, as a result of the 
effective veto exercised by the Turkish members of the House of Representa¬ 
tives since 1961. 

On the municipalities question, the Court decided by majority vote (a) 
that the Government's decision to replace all existing municipalities by “imp¬ 
rovement boards” was invalid, and (b) that the Turkish communal Chambers’s 
previous decision to maintain the Turkish municipalities was also invalid. 264 

Proposals for Constitutional amendment : To get over the difficulties 
created by the rulings of the Constitutional Court, President Makarios announ¬ 
ced on August 5, 1963 his intention to seek a revision of the Constitution 
as certain provisions of “utopian and inapplicable character” threatened to 
“paralyse the state machinery”. On November 30, 1963, President Makarios 
put forward 13 proposals for the amendment of the constitution and these 
were circulated to the British, Greek and Turkish Governments. 265 These 
proposals were rej'ected by Turkish Government on December 6, 1963. On 
December 8, President Makarios stated that “the question of constitutional 
amendment was a strictly internal affair”, and that he had notified the British, 
Greek and Turkish Governments only “to keep them informed”. 

Outbreak of Communal Disturbances and appointment of U.N. Represen¬ 
tative : The rejection by the Turkish Government of proposals by President 
Makarios for the amendment of the Cypriot Constitution was followed by an 
outburst of communal violence in Cyprus during the week December 21-26, 
1963 in which nearly 200 Greek and Turkish Cypriots were believed to have 
been killed. The representative of Cyprus at the U.N. Mr. Zenon Rossides. 
requested on December 26 for a meeting of the Security Council to consider a 
complaint of “Turkish intervention in the internal affairs of Cyprus by the 
threat and use of force against the territorial integrity and political indepen¬ 
dence”. The complaint was discussed at a meeting of the Council on the 
following day. 

Mr. Rossides informed U Thant on January 6 that the Cyprus Govern¬ 
ment had accepted in principle a proposal by British, Greek and Turkish 

264. Details will be found in Keesing’s Contemporary Archives, 1962, pp. 18641-42. 

265. For details see Kcesing's Contemporary Archives, 1964, p. 20113. 
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Governments that aUN representative should be stationed in Cyprus to 
observe the operations concerning the maintenance of order On January 16, 
1964, U Thant appointed Lieut General Gyam (of India) previously Comman 
der of the U N Emergency force in Yeman, as his special representative for 
an initial period extending to the end of February 

London Conference Meanwhile, following a visit to Cyprus of Mr 
Sandys (Commonwealth Relations and Colonial Secretary) from December 
28 to January 2, British troops, with the agreement of Greece, Turkey and 
Cyprus Governments, assumed responsibility for the maintenance of order on 
the island A Conference on the future of Cyprus, attended by representa¬ 
tives of Britain, Greece, Turkey, and the Greek and Turkish Cypnot Commu¬ 
nities, opened in London on January 15, but failed to reach any agreement An 
Anglo-American plan for an international force in Cyprus drawn from NATO 
countries was rejected by President Makanos 

Matter before the Security Council As the London talks failed to 
produce any result, Britain and Cyprus independently placed the matter on 
February 15, 1964, before theU N Security Council The Council on March 4, 
unanimously adopted a resolution which recommended the creation with 
the consent of the Government of Cyprus, ofaUN peace keeping force in 
Cyprus The stationing of the force was to be for an initial period of three 
months The resolution further recommended that the Secretary General, 
designate in agreement with the Government of Cyprus, Greece, Turkey and 
the U K , a mediator for the purpose of promoting “a peaceful solution and 
an agreed settlement of the problem confronting Cyprus” 188 

On March 13, the Secretary General informed the Security Council that 
a UN Peace Keeping Force in Cyprus was now “actually being constituted” 
and would soon be deployed on Cyprus He had received “firm and official” 
assurances from the Governments of Canada, Ireland and Sweden on provi 
ding contingents for the Force There were other “promising prospects” for 
troops The same day, the Council at the request of Cyprus met again to 
consider the situation on the troubled island It then reaffirmed its call upon 
all member nations to refrain from any action or threat likely to worsen the 
situation m Cyprus, or t 0 endanger international peace On March 27, the 
Secretary General stated that the Peace-keeping Force in Cyprus had become 
operational and that a new phase of Cyprus situation had thus begun 187 
General P S Gyam of India had taken command of the U N Forces m 
Cyprus the same day 


266. For.helt.lof the Re.otaon and deta.l, of del.berations, set U K Ketfen- AP'.f, 
64 pp 5-14 
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On May 11, the Secretary-General announced the appointment of 
Galo Plaza of Ecuador as his Special Representative in Cyprus. 

General Gyani's statement of May 28 : On May 28, General Gyani 
issued a statement in Nicosia on the activities of the Force during the previ¬ 
ous two months. He said that during this,period, the Force had developed 
into an effective peace-keeping instrument designed to halt violence and pre¬ 
vent bloodshed and to help all Cypriots to return to a stable, constructive 
and safe life. 

General Gyani noted that the two principal functions entrusted to the 
Force under the Security Council’s resolution of March 4, 1964, were : using 
its best efforts to prevent the recurrence of fighting and that of contributing 
as necessary to the maintenance and restoration of law and order arid a return to 
normal conditions. He said that the first function of keeping the peace had not 
been easy to fulfil. There had nevertheless been a reduction in the number 
of major incidents of fighting between the communities. The men of 
UNFICYP, through their patience, firmness and perseverance had succeeded 
in stopping hostilities and in many cases preventing the outbreak of violence. 
The second main function had been more difficult since this related to the 
island’s social and economic life and its peoples. Positive results had been 
achieved through the good offices of UNFICYP. Some important steps had 
been taken in the direction of a return to normal economic life in Cyprus. 
The UNFICYP Commander expressed his sincere hope that the people of 
Cyprus would succeed in overcoming their present problems with the assist¬ 
ance of the United Nations. He quoted the Secretary-General who had appea¬ 
led in Ottawa to all Cypriots “to help us to help them before it is too 
late”. 268 


Secretary General’s Report dated 16-6-64 : On 16-6-64, the Secretary 
General placed before the Security Council a detailed account of the activities 
of the Force during the preceding period. He stated inter-alia. “No military 
clashes of any significance have occurred in this period. Hence one of the 
major objectives of the United Nations operation, namely, ‘to prevent a 
recurrence of fighting’ is being accomplished. The presence of U.N. troops 
in sensitive areas throughout the island has undoubtedly restrained both sides 
and discouraged recourse to arms UNFICYP now encounters no difficul¬ 
ty in sending its detachments to any part of the island and therefore enjoys 
complete freedom of movement. However tensions have not substantially 
lessened, and both sides have taken advantage of the lull in fighting to 
strengthen their military positions and to improve their ability to undertake 
military operations in the future. It is also evident that the inventory of 
arms within the country has grown substantially through smuggling, by both 


268. See U.N. Monthly Chronicle, June, 1964, pp. 18-19. 
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communities, and from importation by the Government” «■ 

In the end the Secretary General recommended that ‘in the light or 
the demonstrated usefulness of this Force in Cyprus’, it was advisable to 
ertend it for another three months period 

Extension of UNFICtP On the basis of the Secretary General’s 
report the Security Council on June 20 adopted the following resolution 

“The Security Council, 

'•Noting that the report by the Secretary-General cor side rs the main¬ 
tenance m Cyprus of the United Nations Peace-Keeping Force created by the 
Security Council resolution of March 4, 1964 for an additional period of three 
months to be useful and advisable, 

“Expressing its deep appreciation to the Seen tary General for his 
efforts in the implementation of the Security Council resolutions of March 4, 
1964 and March 13,1964, 

“Expressing its deep appreciation to the states that have contribjted 
troops, police, supplies and financial support for the implementation of the 
Security Council resolution of March 4, 1964, 

“I Reaffirms its resolutions of March 4, 1964 and March 13, 1964, 

"2 Calls upon all member states to comply with the above-mentioned 
resolutions 

“3 Takes note of thp report by the Secretary-General, 

"4 Extends the stationing in Cyprus of the U N Peace-Keeping 
Force established under the Security Council resolution of March 4, 1964, 
for an additional penod of three months, ending September 26, 1964” 170 

Nev, Commander of Vf/FJCYP As General Gyam had shown his 
inability to continue in his post beyond the initial penod or 3 months, “for 
compelling personal reasons” the Secretary-General appointed General K S 
Thtmayya (also of India) as new Commander of the UNFICYP.” 1 While 
handing over charge. General Gyam stated that the U N force “to a large 
extent * had earned out its mandate on the island, and added that “the odd 
incident here and there is unavoidable” but the situation was “definitely 
more under control and the island was now quiet ’ ,I7 * 


269 For more details see U N Monthly Chronicle, July, 1964 ms V7 
Ibid p I 

271 U ff Monthly Chronicle, July, 64, pp 6-7 
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New flare-up in Cyprus : A serious situation arose in Cyprus early 
in August, when Turkey launched several air attacks on Greek Cyprus towns 
and villages as a sequel to Cyprus Government’s massive attack on a Turkish 
enclave (through which Turkey was infiltrating men and material to Turkish 
Cypriots). 273 This started a renewed bloodshed in Cyprus, which signalled 
the failure of the U. N. to serve as a sedative in a hate-torn island. There 
was an immediate threat of Greek and Turkish intervention, and President 
Makarios addressed an appeal to Russia, U. A. R. and Syria for military aid. 
The world was on the brink of a major conflict which might have involved 
other members of the NATO. 

Security Council in action : In a series of meetings held on August 9 
and 12, 1964, the President of the Security Council formally appealed to Turkey 
to cease the bombing of Cyprus and to Cyprus Government to order its forces 
to cease-fire immediately. The Council also requested the U. N. Commander, 
General K. S. Thimmaya, to reinforce his units in the areas of recent conflict 
to ensure the safety of the inhabitants. 274 The appeal of the Security 
Council had an immediate effect, and both Turkey and Cyprus informed the’ 
U. N. of their intention to comply with the Security Council’s cease-fire 
order. 275 Turkish overflights over Cyprus stopped and thus the danger of a 
major conflict was averted. 

U. N. Mandate in Cyprus Extended upto December 26, 1964 ; In view 
of the tense situation still prevailing in Cyprus, the Security Council on 
25-9-64, renewed the U. N. peace-keeping mandate in Cyprus for a further 
period of three months—only a few hours before it was due to expire. 276 
The resolution extending the peace-keeping mandate was adopted unanimous¬ 
ly by the Security Council after ten days of intermittent debate. 

U. Thant's Proposals : Speaking after the vote, U Thant announced 
that agreement had been reached between Turkey and Cyprus to the acceptan¬ 
ce of his own proposal whereby the strategic Kyrenia Road, now under the 
control of Turkish and Turkish Cypriot armed personnel, would be placed 
under the exclusive control of the U. N. force. No armed personnel 
or armed posts other than those of the U. N. force would be allowed on the 
Road, but traffic on the Road would be free for all civilians. 

U. N. takes control of Kyrenia Road: 26-10-64 : It has recently been 
reported that the United Nations took control of the disputed Kyrenia Road 

273. Ibid, dated 11-8-64. 

274. Ibid, dated 10-8-64. 

275. Ibid, dated 12-8-64. 

276. Ibid, dated 27-9-64. 
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on 26-10-64 and escorted four convoys of Greek Cypriots along the route 
wth armoured cars as 339 Turkish troops landed in Cyprus for the rotation 
of Turkey’s army contingent here* 77 It would certainly lessen the tension 
in the area and help improve the troubled situation 

Conclusions on the Cyprus tangle No conclusive verdict can as yet be 
given on the achievements of U N Peace-keeping Force in Cyprus, as the 
operations are still continuing It is quite likely that the TJ N mandate m 
Cyprus now extended up to December 26, 1964, may have to be extended 
still further if the situation does not appreciably improve by that time The 
Cyprus tangle is, in U Thant’s own words, “one of the most delicate tasks 
assigned to the Organization ’’ ,78 The crucial issue in Cyprus is whether a 
strong majority and a headstrong minority can be persuaded to live together 
amicably when th**y seem determined not to do so The island’s constitu¬ 
tional set-up itself sows the seeds of communal strife, as it grants to the 
minority safeguards which are being exploited to the farthest ends In fact, 
the last three years' events have amply borne out President Makarios’s asser¬ 
tion that the constitution is unworkable 179 

Before the new flare-up m August last, one could say with some confi¬ 
dence that the U N mission in Cyprus had been successful m bringing peace 
to the stnfe-tom island 180 But Turkish bombardment of Greek Cypnot 
towns, and the fighting which followed it, has given rise to serious doubts as 
to the effectiveness of the U N force to keep peace there There is a conti¬ 
nuing secret build-up of military forces from Greece and Turkey and the U N 
appeals to halt the same have been ignored The real difficulty with the U N 
force appears to be that it possesses quite inadequate authority to take 
“effective and appropriate measures to relieve the tragic situation in Cyprus ” 
Alt sorts of restraints are being put by the Cypriot Government on the U N. 
personnel and their freedom of movement has been greatly curbed It was 
earlier announced by the Swedish, Danish and Finnish Governments that 
they might be forced to withdraw their troops from U N force if drastic 
steps were not taken soon »» This led U Thant to protest to the Cyprus 
Government against the restrictions on the movement of TJ N troops in 
Cyprus The situation, however, did not improve More recently. General 
2T7 Ibid dated 28-10-64 

278 S *^ et ?**.® ene7a l* address at the University of the Denver, on 3-4 64 U N 

Monthly Chronicle, May, 1364, pp 7544 * 
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Thimmaya told the Cyprus President that “the increasingly frequent obstacles 
to the UNFICYP’s freedom of movement could affect the UNFICYP’s rela¬ 
tions with the Cypriots” and said that “these restrictions greatly hampered 
the UNFICYP in its task and the consequences could be serious”. 282 The 
General cited several cases in which without any apparent reason, their 
vehicles were searched and they were obliged to show identity papers. 283 
In fact the U. N. is being treated “with contempt” by the Cyprus Govern¬ 
ment. 284 Clearly, the Cyprus Government is acting in breach of its promise 
to allow freedom of movement to the U. N. troops, when the U. N. forces 
had arrived in Cyprus. 

Recently, the Cyprus Government has passed a law providing for three 
years’ imprisonment for revealing military secrets, such as troop movements 
on the island, the location of military installations, etc. General Thimmaya 
rightly noted that one of the U. N.’s mission in Cyprus was to inform world 
opinion of events taking place there through Press correspondents in Nicosia. 
The General asked for clarification on what the U.N. spokesmen on the island 
could henceforth disclose and what the press could write without impinging 
upon the new law. 285 

- It has been reported that General Thimmaya has not concealed from 
his friends “the narrowness of his brief and his exasperation at having res¬ 
ponsibility without authority”. 288 The “Daily Telegraph’s” diarist has added 
that it was for much the same reason that his predecessor. General Gyani 
had given up his job “though this was not of course the official explana¬ 
tion.” 287 

In fact there is a strong case for broader powers being given to the 
U. N. force in Cyprus to enable it to function effectively. The weak U. N. 
force in Cyprus cannot be left to bear the brunt of intervening between 
the opposing communities. Its continued presence, unless greatly streng¬ 
thened, may be an irritant rather than a safeguard of peace. The Turkish 
Government has urged the Security Council several times for such an ini¬ 
tiative, as in its view, “increasing the powers of the U. N. force was a neces¬ 
sity which couid not be postponed.” 288 Even the Secretary General has been 

282. Ibid, dated 5-8-64. 

283. Ibid. 

284. See John Dicfenbaker’s statement in The Tribune, dated 27-7-64. 

285. See The Tribune, dated 5-8-64. 
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convinced of this, but it appears that the Security Council has not accepted 
his proposal to broaden the powers of the UNFICYP 289 


Another difficulty facing the U N operations in Cyprus is that of 
funds It is important to note that in contrast to Congo and the Middle 
East operations, the expenditure on Cyprus operation has not been made a 
charge on all the Member States, but is to be financed by voluntary contribu¬ 
tions U Thant has recently described the present voluntary method of finan 
cing as “most unsatisfactory” 290 He said "I feel bound to point out that, 
although I well understand the reasons for it and realize that there is little or 
no possibility of change, the method of financing the Cyprus Force as 
defined m the Security Council resolution of March 4, is most unsatisfactory 
Since funds are available only through voluntary contributions, there is a 
large degree of uncertainty about what will be actually available, and there¬ 
fore the planning and advance arrangements essential to an efficient and 
economical operation are sorely hampered ” In 

Despite several urgent appeals by the Secretary General, 292 sufficient 
funds to maintain the force are not forthcoming. Even though the U N 
mandate has been extended up to December 1964, U Thant warned that he 
had no assurance that he would obtain enough money to maintain the Peace¬ 
keeping Force on the island until the end of its mandate 299 


Notwithstanding these odds there is no need to be unduly pessimist 
a ut the effectiveness of the U N mission in Cyprus It is important to 
remember, as the Secretary-General, while addressing the Canadian Parliament 
once, remarked, “that in Cyprus, the U N was dealing for the first time with 
rces tnsi ez state and with conflicts between sectors of the population of 
n Contrasting Us role in Cyprus with that in the Middle-East or 
D£ °’ lhe Secretary General said that the U N had to corns to 
a the diSrupt,ons of da y t0 ~day life due to the conflict between the 
an Turkish Cypriot communities, and it must do this in such a 
That t^ DOt !° t prejudlce the fina * solution of the conflict between them. 

United Nafcon' Pa ““ Ce a ” d , 0f f! 

-—- - -- Secretary General significantly remarked that 
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some of the criticisms of the Cyprus Operation were based upon a fundamental 
misunderstanding of its nature and purposes. “It was necessary to reject the 
view”, he said, “that the Cyprus Operation was a military expedition on 
traditional'lines. It was an attempt on the international level to prepare the 
ground for' a permanent, freely-agreed solution of a desperate and danger¬ 
ous situation by restoring peace and normalcy.” 296 

Very recently, the U. N. Mediator in Cyprus, Senor Galo Plaza, stated 
that he foresaw an agreed solution to the Cyprus problem “in the not too 
distant future”. 297 

The Cyprus question might also come up before the forthcoming (19th) 
session of the General Assembly. 298 

7. The U. N. as Keeper of Peace : An Assessment: 

The record of the United Nations in its 19 years of existence, for 
keeping international peace and security, has no doubt been an encouraging 
one. It has already weathered many storms and faced up, with fair success, 
to several major international crises. Though very far from adequate as a 
world organization for the maintenance of peace; “it has steadily developed 
new methods and new strengthen response to challenges, and the governments 
and • people of the world seem increasingly disposed to put their confidence 
and support behind it.” 299 The United Nations performance has been 
characterised by a pragmatic approach to problems. This has been es¬ 
pecially true in its so-called peace-keeping operations in the Middle-East, in 
Congo, in Kashmir and West Irian, and now in Cyprus, to name the main 
ones. Tn these situations, each markedly different from the other, the 
Security Council, or in the case of Suez Crisis of 1956, the General Assembly 
have responded by creating instruments of pacification “in order to police or 
keep under impartial scrutiny an over-heated and potentially violent conflict 
until the temperature could be reduced sufficiently for a solution to be 


'296. Ibid. 

297 See The Tribune dated 22-10-64. An interesting solution of the Cyprus problem has 
been offered by British Field-Marshal Sir Claude Auchinleck who suggested the 
removal of the U. N. Headquarters from New York to Cyprus. (See The Tribune 
dated 21-8-64). In a letter to the "Times”, he wrote : “Cyprus for thousands of 
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sought ” 300 There have been no doctrinaire attempts to apply the letter of the 
Charter, the tendency has been to follow rather its spirit 


While one can look with some pride on the performance of the U N 
m maintaining peace and security, it should not be forgotten that in several 
moments of international crises, the Security Council was paralysed by the 
effective use of veto by one of its permanent members In fact the full 
effectiveness of the Security Council as the primary instrument of peace and 
security was premised on "the effective cooperation of the permanent 
members of the Council in dealing with threats to the peace, breaches of the 
peace, and acts of aggression ” 391 This has not come out to be true and the 
basic assumption of the U N big power unity “has expired in the frigid 
climate of the cold war ” MJ Only under the very special circumstances resul 
ting from the withdrawal of the Soviet representative from the Security 
Council in January 1950, was it possible for the Council to initiate 
collective measures in Korea 303 The possibility of the Council’s continuing 
to carry on the task it had undertaken disappeared with the return of the 
Soviet representative on August 1 The worsening relations between the 
Soviet Union and the Western Powers resulting m failure of the Security 
Council to take decisions with respect to serious matters before it convinced 
many governments that it was necessary to find alternative methods within 
the permissible limits of the Charter Two alternatives in particular have 
received wide support (a) collective self-defence arrangements, and (b) 
de\elopment of the role of the General Assembly These have been justified 
by their proponents as efforts to supplement the limned role which the 
Security Council can be expected to perform under present conditions and 
thus to strengthen the U N in the achievement of its major objectives 501 


(a) Collective Self-Defence Arrangements Advantage has been 
widely taken of the provisions of Article 51 which reserves "the inherent 
right of individual or collective self-defence if an armed attack occurs 
against a Member of the U N ”, and of Article 53 which permits action to 
ta en un er regional arrangements’* to prevent a renewal of aggressive 
po cy y an enemy state Article 51 has been interpreted to mean that 
em ers o t e N— and non members, since the right is inherent—may 
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enter into collective self-defence arrangements under which they may take 
individual or joint military measures in defence against an armed attack 
without first being authorised to do so by the Security Council. 305 The 
result has been a’net-work of regional systems—NATO, SEATO, ANZUS, 
EDC, Warshaw Pact, and the like. 306 

While these agreements have been widely viewed as filling a gap in the 
U. N. system, it does not necessarily follow that they have strengthened the 
United Nations. To the extent that they have created a greater sense of 
peace and security and have helped to establish an equilibrium 
in power-relations which discourages any resort to armed force, they 
have perhaps strengthened the U. N. by creating conditions favourable to 
the achievement of their other purposes. To the extent that they instill fear and 
distrust and harden relations at the “cold war” level, they may in fact weaken 
the U. N. by creating conditions which make the performance of its tasks 
more difficult. In any case, it must be recognized that reliance upon these 
means of achieving national security demonstrates that Members of the U.N. 
,at present are not prepared to rely very heavily on a system of collective 
security administered through the organs and procedures of the Charter. 307 

(b) Development of the Role of the General Assembly : The second 
course that has been followed in an effort to fill in the gap in U. N. system 
of peace and security caused by the impotence of the Council, has been to 
develop the political role of the General Assembly. The Charter does not 
expressly give the_ General Assembly the responsibility for dealing with 
threats to the peace, breaches of the peace, and acts of aggression. It does 
provide that General Assembly “may discuss any questions relating to the 
maintenance of international peace and security,” properly brought before it, 
and may make recommendations with regard to such matters “to the state or 
states concerned or to the Security Council or to both.” 308 It also authorises 
the General Assembly to “discuss any questions or any matters within the 
scope of the present Charter or relating to the powers and functions of any 
organs provided for in the present Charter” and to make recommendations 
as above. 300 These two grants of power to discuss and recommend are sub- 
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ject to the qualification, however, that the Assembly shall not make any 
recommendation on a dispute or situation with respect to which the Security 
Council is exercising its Charter functions 310 However, even with this 
qualification, these two grants of power are sufficiently broad to give support 
to the view that even though the Security Council has the primary responsibi¬ 
lity for the maintenance of international peace and security, the Assembly 
has at least a “residual responsibility” of its own 311 i 

As disputes increasingly came to involve conflicts between the major 
powers, the Assembly assumed tasks that, according to the Charter, should 
have been the lot of the Security Council It became obvious almost at 
once thrt the latter was useful in settling disputes directly in proportion to** 
the extent its permanent members were not involved The Spanish and. 
Greek cases were the first to suggest the possibilities of an appeal to the 
Assembly when the Council was unable to act 313 The major step in the 
development of the Assembly’s role »n police action came with the ad/ 
option of the “Uniting for Peace” resolution on November 3, 1950. Wife 
the return of the Soviet representative to the Security Council on Augusts 
of that year, it became clear that the Council could no longer perform il 
functions of directing and coordinating the collective measures that weA 
being taken to repel the North Korean armed attack The United States' 
therefore, proposed that the General Assembly assume the responsibility of 
dealing with such situations when the Security Council was prevented by the 
veto from acting The U S proposal with some minor changes, was adopted 
by the General Assembly by a large majority 3,3 Under the terms of the reso¬ 
lution, the General Assembly asserted its competence, in case the Security 
Council because of the veto failed to discharge its responsibility for the 
maintenance of peace and security in any case of alleg-d threat to or breach 
of the peace, to consider the matter immediately with a view to making 
'“appropriate recommendations to Members for collective measures, including 
in the case of a breach of the peace or act of aggression the use of armed 
forces when necessary ” Provision was also made for an emergency Special 
session within 24 horns of the failure of the Council to act The Resolution 
was strongly opposed by the Soviet Union and its satellites, as in their view, 
such a role of the General Assembly “is contrary to the Charter plan of 
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collective security as originally envisaged, and to the intentions of those who 
had the major responsibility for the writing of the Charter. 314 

The “Uniting for Peace” resolution has been invoked several times to 
meet threats to international peace, e. g., in the later stages of Korean opera¬ 
tion, in Anglo-French and Israeli invasion of Egypt (1956), in Lebanon (1958), 
and more recently in Congo (1960-63). 

The question arises whether this shift in balance from the Council to 
Assembly has actually helped to maintain peace and security. The substan¬ 
tial increase in the General Assembly membership 315 as a result of admission 
of new Afro-Asian nations, has produced increasing doubt as to whether this 
organ will be any more effective than the Security Council in its new role. 
These new members have generally shown a desire to be “neutral” in the 
“cold war” and not to participate in collective measures against one side or 
the other. 310 Since the United States had envisaged the use of the General 
Assembly’s new machinery primarily in a cold war situation, it is obvious that 
i, the growing Asian-African blcc presents a serious difficulty for those who 
.a wish to make the Assembly an effective instrument against the Communists, 
s Furthermore, the development of atomic weapons of unbelievable destructive¬ 
ness, has caused many Members outside Asia and Africa to have increasing 
doubts about the wisdom of collective enforcement measures when there is a 
risk of a major war. The General Assembly, therefore, is increasingly being 
viewed as an organ for debate and conciliation, not for collective enforcement 
action. 317 

The Secretary-General, U Thant, has recently drawn attention to a 
hopeful development in the Security Council itself. In an address delivered 
at the University of Denver on April 3, 1964, he observed : “The Security 
Council, which for some years seemed in danger of paralysis from the 
stresses and strains of East-West struggle, has re-emerged recently (e. g., in 
Cyprus), to resume the key-role in dealing with matters affecting peace and 
security which was allotted to it by the Charter, and the relationship between 
the Council and General Assembly would now seem again to be nearer to the 
original concept of authors of the Charter, although with a major develop¬ 
ment of the role of the middle and smaller nations in promoting solutions to 
critical situations.” 318 
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IV 

STRENGTHENING THE UNITED NATIONS 


On October 24,1964, was celebrated the 19th anniversary of the 
signing of the United Nations Charter In this period, the CJ N has seen 
great and unprecedented changes in the world It has seen a change in the 
nature of war, a fundamental regrouping of alliances and a shift in the 
centres of military, political and economic powers It has seen the 
emergence from colonialism to independence of vast areas and huge popula¬ 
tions This era of change has laid great n;w burdens on the U N in its 
capacity as agent of peaceful change and development 

In the context of such a changing world panorama, the Secretary 
General, U Thant has recently observed 4 The U N is constantly being 
asked to deal with new problems and new responsibilities which the authors 
of the Charter onlv dimly foresaw Thus, when we talk of strengthening 
the U N , it is not from a point of view of seeking new power or greater 
glory, of empire building by attempting to extend the influence and authority 
of the Organization We speak of strengthening the U N because this is 
an urgent necessity if the Organization and its Members arc not to be crush¬ 
ed by the great and actual responsibilities and challenges whtch our times 
have put upon them In this existing situation, the strengthening of the 
U. N is not just a theoretical idealistic aim—it is a vital practical 
necessity".* 1 * 


The U. N is m fact faced with a dilemma The Organization 
is entrusted especially in time of crisis, with great problems of incalculable 
importance and danger On the other hand, “we have not yet come to a 
stage where the necessary political or material support is regularly forth¬ 
coming, which would enable the U N to meet these problems with the 
authority and efficacy with which, for example, an effective national govern¬ 
ment meets its responsibilities on the national level” **° This dilemma must 
be faced with a view to making the U N more effective and more able to 
serve its members and the peace of the world at large 


The necessity and desire to strengthen the U. N raise the question 
of method Three mam approaches may be identified They are 
( 1 ) amendment of the Charter, (2) interpretation of the Charter and of 
the powers of the U N , and (3) actual use of the Organization 121 

(l) Amendment of the Charter Though the Charter provided for 
its amendment and, moTt specifically, made provision for a review Con- 
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ference at the end of 10 years 322 , it is generally agreed 323 that the future of 
the U. N. is not dependent upon any extensive Charter revision. While a 
good case can be made for amendment of the Charter provisions relating 
to such matters as the composition and voting procedure of the Security 
Council, abolition or limiting the use of veto, 321 it is hard to see how such 
amendments are to be consummated in the present state of international 
relations. The procedure for amending the Charter requires the concurrence 
of all the permanent members of the Security Council. 325 Thus amendatory 
proposals are themselves subject to the veto. It does not seem logical to 
suppose that a Great Power ready to veto resolutions offered within the 
scope of the Charter would be willing to accept amendments giving greater 
powers to an international organization and taking away the right of veto. 

Formal amendment, except on relatively inconsequential points, appears to 
be out of the question, for the time being. 326 

(2) Interpretation of the Charter: The U. N. has shown a remark¬ 
able capacity for development within the limits of the existing Charter. 
There are enough general terms and ambiguous provisions, to offer many 
opportunities for a broad construction of the functions and powers of 
the U.’N. Important precedents have already been established in this 
respect. The Security Council intervened in the Indonesian case despite the 
contention of the Netherlands Government trat ihj dispute was on a matter 
within its “domestic jurisdiction.” 327 In several instances the Security 
Council has handled a dispute without making a formal finding under 
Article 39 323 The General Assembly by passing the “Uniting for Peace” 
resolution of November 3, 1950, has been inclined to give a broad interpreta¬ 
tion to its mandate to discuss, and make recommendations on any matters 
within the scope of the Charter. 329 Even in connection with the 
veto there are some liberalizing precedents. The most notable 
of these is concerned with the significance of an abstention from voting 
which has already been noted. 330 The Charter, Article 27, refers to the 
“Concurring vote” of the permanent members of the Security Council. If 
one of the Big Five abstains from voting, does it show its concurrence? Or 
is an affirmative vote necessary ? The interpretation in practice has been that 
a resolution is adopted when there are at least 7 affirmative votes and when 
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wo permanent member castes a negative \ote In other words, the veto has 
been modified by interpretation even at the expense of straining the langu¬ 
age of the Charter 531 

There is no reason to believe that the possibilities of further develop¬ 
ment have been exhausted The International Court of Justice can become 
more effective in the settling of disputes and furthering the development of 
international taw without any amendment of the Charter 312 

(3) Actual Use of the Organization * Basically, the way to streng¬ 
then the UN is to use it ***** What is necessary is that Member States 
adopt different attitudes towards the use of the Organization and develop 
more constructive policies with respect to the extent and manner of its 
use This need not involve on the part of any state the sacrifice of a 
national interest to the achievement of some U N purpose It simply 
means that “Member States should, consistent with their Charter obliga¬ 
tions and a long-range view of the interest of their peoples, recognize the 
fact of their common concerns and work together m good faith to do those 
things which working independently they cannot do, or do as well ” 33 * The 
late Secretary General Dag Hammer skjold, once advised that the best safe- j 
guard for the future would be a national policy that is “so directed as to 
harmonize with the general desires and ideals common to all mankind, and 
more particularly that is closely identified with the primary and vital 
interests of a majority, or as many as possible of the other nations * **' 

Current Problems concerning the Strengthening of U N. 

In the end, the writer would like to discuss two current problems 
which are intimately connected with the future strengthening of the United 
Nations (1) Finances of the U N , and (2) Proposal for a permanent U N 
Peace-Keeping Force 

(J) Finances of the UN In recent years, the U N has experienced 
acute difficulty in regard to funds, specially to finance its so-called peace¬ 
keeping operations The U N went almost bankrupt in Congo, “the largest 
and costliest of the U N peace-keeping activities,” 83 * and is now facing 
a financial crisis of the first order in Cjprus In Secretary General's own 
words, these operations have been financed "on a shoestring and on a system 
so insecure that it cannot fail to affect adversely their efficiency and expe- 
ditiousness” 337 Even in his annual U. N Day address on October 24, 
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1964, U Thant warned that if financing difficulties facing the organization 
were not solved, “the world would be facing serious difficulties which in 
50 years produced two deadly wars of history.” 338 

Members have been divided for years over the question of how peace¬ 
keeping operations of major scope should be financed. The Assembly has 
also endeavoured through various committees and consultations to reach a 
consensus, but this has so far eluded it. 339 The question was also referred to 
the International Court of Justice which in an Advisory Opinion delivered 
on July 20, 1962, affirmed that expenditures authorised for operations in the 
Congo (ONUC) by the General Assembly and those authorised for UNEF 
in the Middle East constitute “Expenses of the Organization” within the 
meaning of Article 17, para 2 of the Charter. 340 Though the Court refrain¬ 
ed from declaring it explicitly, the opinion had the effect of holding that 
Members of the U. N. were legally bound to pay the assessments made by 
the Assembly to defray the costs of the two operations. 341 

The Court’s opinion being advisory lacks compelling binding force. 
In fact, the recalcitrant countries, including Soviet Union and France, have 
refused to pay for U. N. Peace Keeping operations in Congo and the Middle 
East, notwithstanding this opinion of the Court. Anticipating the opinion 
of the Court, the French Government had warned that the Court, by vesting 
in the General Assembly such power “which states have not given to any, 
even more closely integrated organization” was imposing on Member States 
“the obligation to tax their citizens and induce their parliaments to vote the 
credits fixed by the Assembly and the taxes needed to pay for them.” 342 

It has frequently been asserted that the financial problem of the U. N. 
is, in reality, a political problem. 343 Without an understanding of the politi¬ 
cal background of the fiscal difficulties of the U. N., no feasible solution 
can be found for filling the Organization’s treasury. 344 Besides, the matter 
of direction and control of international executive action is also closely 
connected with the resultant financial burdens. It is to be noted that the 
Soviet Union was not so much opposed in principle to the ONUC opera¬ 
tion, or disturbed by the portion of the operational budget assigned to 
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itself, as it was dissatisfied with the policy direction of the U N interven¬ 
tion in Congo and the place allotted to the Soviet Union m the control 
mechanism 315 The Soviet Union approved the beginning of the Congo 
operation, turned against that operation only when it concluded that ONUC 
was being used for purposes unfavourable to Soviet interests, and expressed 
its concern by demanding an arrangement—the troika—which would 
give itself a powerful position m the executee mechanism of the organiza¬ 
tion The entire episode leaves as its residue the clear revelation of the 
unwillingness of the Soviet Union to tolerate U N operational policies 
which it regards as incompatible with its interests 

In view of such complex factors involved, it seems inadvisable to in¬ 
sist on the advisory opinion of the International Court of Justice and 
invoke Article 19 of the Charter to suspend the right of vote in the General 
Assembly of the nations in arrears, as the United States intends to do in the 
forthcoming session of the General Assembly This would not fetch the 
money needed to cover the deficit and ensure the financing of future opera¬ 
tions On the contrary, it would only intensify the “cold war”, as the Soviet 
Union has threatened to “reconsider its whole attitude towards the U N ”, 
if this were done 318 The real solution of the financial predicament appears 
to be “to expand, so far as possible, the consensual basis for United Nations 
operations ” 317 The present financial crisis of the United Nations is a mani¬ 
festation of the difficulty of sustaining an international operation against the 
opposition of one of the major powers The constructive approach, combin¬ 
ing the best elements of realism and idealism, is to explore and exploit the 
possibilities of convincing the dissident power that its own best interest re¬ 
quires an effectively operational United Nations The emphasis should be 
on diplomatic negotiations rather than on voting “The United Nations 
need not be reminded that its Members are sovereign states which will not be 
commanded if they cannot be persuaded ’’ 3,8 If this sort ot consensual 
foundation can be laid for its operations, the U N “may expect from time 
id time to encounter firancial problems that offer real challenges, but not 
financial ernes that threaten its very existence ” 314 

(2) Proposal for a Permanent Peace-Kecpmg Force 350 Very recently, 
on July 7, 1964, the Soviet Union put forward a proposal for the establish¬ 
ment of a permanent U N peace keeping force 351 The proposal envisages 
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that certain Member States of the U. N. should place military contingents on 
stand-by for use by the world body to meet threats to the peace and acts 
of aggression. “It would be inadvisable”, the proposal says, “that such 
contingents should be drawn from the armed forces of permanent members 
of the Security Council ” 353 But it declares that the U. N. Military Staff 
Committee, 353 composed of high military officers of the permanent member 
states must prepare the planning for a U. N. force 354 The Soviet memoran¬ 
dum has significantly stated that Russia would be “prepared to take part 
with other states in defraying the expenditure involved.” 355 

The idea of such a force, however, is not a new one. Those who have 
advocated the idea in the past 356 have been influenced by the analogy to 
the use of a police force in local communities to keep the peace. There are, 
however, serious difficulties in the way of the establishment of a permanent 
international force that do not exist, or at least not as serious, when it is 
a matter of creating a force for a special situation. 357 First, there is the 
question of functions to be performed. Is it to be limited to functions like 
those performed by UNEF or ONUC, or as are now being performed by 
UNFIPYS, i. e., functions that, in effect, pre-suppose the consent of the 
interested parties, or is it to be a force which will be used to suppress 
threats to the peace and breaches of the peace by whomsoever committed 
(as in Korea)? Then, there is the question of composition of such a force, 
whether it is to be composed of national contingents thus making it clearly 
more dependent on national Governments or whether it is to consist of 
individually-recruited personnel pledged to serve the U. N. exclusively. Then 
one has to consider the questions of command, arrangements, political 
directions, and legal status of the force —important matters suggested by 
the split that occurred between the Soviet Union and the West in regard 
to the ONUC. Finally, how is the cost of the force to be financed ? Any 
substantial addition to the assessment of Members to cover U. N. costs is 
likely to encounter strong opposition as the past experience has revealed. 358 
It is not yet possible to say how far the new Soviet proposal offers an accep¬ 
table solution to all these problems. The opinion of other members 
of the U. N. will be known when the proposal comes up for discussion 
in the forthcoming (19th) session of the General Assembly. 333 
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It would be enlightening to know the views of the Secretary General, 
IJ Thant, in this respect, who once expressed himself thus on the subject 
“It is often suggested that the time has come for a permanent international 
peace keeping force to be established under the U N Obviously this would 
be a great step forward but \ do not believe that the tune has yet come fat 
such a radical advance Quite apart from financial problem, there are 
other fundamental steps which must be made in the whole concept and system 
of international organization before t he governments could readily accept 
this innovation To provide the U N with its own permanent interna¬ 
tional force would give it some of the trappings of a world government, 
which at present it very definitely is not The very existence of such a 
force would be, if the fores is to b: used effectively, a very considerable 
surrender of sovereignty of nations Very considerable progress in disarma¬ 
ment would also be a necessary prerequisite The direction of such a force, 
its basis m international law, its composition, the rules for its use and the 
evolution of an accepted body of international law upon the basis of which 
it would operate are all delicate processes which cannot and should not be 
hurried Another necessary condition would be a far wider acceptance 
than now exists of the impartiality and obtectivity of international servants, 
both civil and military, for without this recognition the force would lack 
an essential element of moral authority and status " st0 

CONCLUSION 

The problem of strengthening the United Nations in the future is 
essentially one of contributing to the achievement and maintenance cf i t r* 
national peace and security This is no simple and easy task the challenge 
is as broad, and as important, as the building of a stable and peaceful world 
order. The succe«s of the United Nations is linked with the future of 
modem civilization 3 * 1 To quote the Secretary-General, U Thant, “Jt is to 
be hoped that eventually the power of the great states, now precariously held 
«\ balance bv nuclear armament, will be shifted to supporting, in all ways, 
the United Nations, which will only then become a true world authority 
Until that time the Organization must contrive, with all ihe support it 
can muster, to develop us potential in the spirit of the unity of hu/nan 
society and to search continually for a really effective system under which 
mankind can live together m peace " 3 ' s 
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CONFIRMATION OF ALTERATION IN OBJECTS CLAUSE 
BY COURTS UNDER SECTION 17 OF 
INDIAN COMPANIES ACT, 1956 

by S. P. Tewari, l.l m. Lecturer 
University Law College, Chandigarh 

Company Law Legislation in India provides an interesting example 
of the influence of corresponding legislation in English Law. The thread 
of influence runs continuously right from the year 1854 to the present 
day. The reasons are probably historical. The most important of them 
being the British rule in India under which the English provisions had to be 
transplanted to India to give facilities and protection to the British business 
interests in this country. It is to be noted that every Indian legislation on 
companies was always preceded by an Act in England, the provisions of 
which were accepted here as models and were adopted in almost identical 
terms. In most of the cases this process has done a positive service to 
the Company Law development in this country. 

After Independence the first legislation in the field is the Indian Com¬ 
panies Act 1956, which had its model in the English Statute, the Companies 
Act 1948. We also had the advantages of the valuable report of The 
Cohen Committee on the subject. While we did accept and follow the Eng¬ 
lish provisions in most of the matters in others we did not take advan¬ 
tage of the British experience. Probably this approach of caution was justi¬ 
fied due to peculiar local financial and business conditions but it did not 
prove to be helpful and sound in all cases. A good example of this is 
provided by Section 17 of Indian Companies Act 1956, which provides lor 
procedure for alteration of memorandum of association where we have not 
adopted the corresponding procedure laid down in Section 5 of the English 
Statute. 

It is proposed here to analyse the provisions of Section 17 in the light 
of some of the recent decisions of various High Courts in exercise 
of their power of confirmation under this Section to see whether any use¬ 
ful purpose is being served by keeping the form and procedure of this Section, 
or else is the judicial attitude in India the same which led the English Parlia¬ 
ment to dispense with the formality of confirmation of alterations under 
Section 5 of English Companies Act. 
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Section 16 Clause*(l) of Companies Act 1956 provides ‘that a 
company shall not alter the conditions contained in its memorandum 
except in the cases, m the mode, and to the extent for which express provi¬ 
sion is made in this Act ’ It is quite evident that the intention was to 
prevent too easy an alteration of the conditions contained in the memoran¬ 
dum of association of a company, but it is also plain that there was 
no intention to shut out a company from making some alterations which 
were of a rature and quality to enable it to carry on its business more 
economically or more efficiently 1 But what are those clauses in the memo¬ 
randum of association which amount to conditions may not always be an 
easy question To Lord Esher, M R , every thing contained in the memo¬ 
randum of association looked to be a condition, as the whole docum’nt is so 
important and fundamental* 

This is what Lord Justice Bagallay lad in mind, v.hen he observed, 
4 the memorandum of association forms indeed the charter of the company, 
to be modified only in the way provided by the Statute ” 3 This may not be 
correct for every thirg contiined in the memorandum of association but 
there is no doubt that compubory clauses, particularly the object and 
registered office clauses of a comapry, are crrdilicns which can be altered 
only by a speci il procedure 

Legil justification for treating the obj’ct c’aise with this sarctitv is 
probably due to the artificial personality of the Company Since a company 
is an artificial entity created through formalities provided by a statute. 
With a view to achieve certain business ends, the existence of this artificial 
personality is limited and restricted ty law only for the obj cts provid-d and 
accepted in the object clause T1 at is why the scope of the object clause 
cannot be changed except when, and in the rranrer the statute permits 
The other practical justification for making memorandum unalterable was due 
to nineteenth century business conditions By making the terms of the 


•Since the provisions requiring special resolution and confirmation fey the Courls 
have been tae same both in English Law and Indian Law ever since the memo¬ 
randum of association art 1S90 English decisions on the point (which have been 
followed by the Indian Courts) arc relevant 

1 Scicrlific Pou'tty Breeders* Association Ltd , 1933, 1 Ch D 227 229 30 
2. Ashbtry\ Wv<on 1£85 3C-Ch D 37-3£0 El “The Company cannot al’er anything 
in the memorandum which is a condition save according to what is especially mer- 
tiOned In the Act Now any thirg which ,s laid down aj a re j e jn ,h eMenw 

random of A-soca.on trust HbioV.be laltn as one of the cond,boot on rebich 
the Company is established 
3 Ashbury V Watson lSS5-3!3-Ch D 376- v “ 
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memorandum unalterable 4 the confidence of the business community was 
rehabilitated in the new business institution, i.e. a company, which was 
necessary due to past abuses, 5 6 as the shareholders as well as the creditors 
of the compay wanted to know in what they were investing and what was 
the future for them. Therefore, the memorandum was made unalterable and 
the activities of the companies were restricted to the items contained in the 
object clause. Anything done outside it was not considered to be binding 
on the company. This was done by the doctrine of ultra vires which was 
applied in its most rigorous form in the famous case of Ashbury Railway 
Carriage and Iron Co., V. Riche. 8 However the subsequent experiences of 
the doctrine have not been very happy as it was discovered that the rule 
protected neither the creditors 7 nor the shareholders. To mitigate the 
hardship caused by the strict application of the rule various inroads were 
made. Two pronged attacks from the business lawyers and judges were made. 
A large number of objects were liberally interpreted by the courts, 8 
so that the ultra vires rule may not destroy the flexibility in the Company’s 
activity. The other wat the legislative relief granted in the form of 
permission to allow the object clauses to be altered under the provision of 
Company Law. 

Section 17 of Indian Companies Act 1956, which replaces Sections 12, 
13 and 14 of the old Act has an additional clause 4, which empowers the 
Registrar to intervene 9 in any proposed amendment. Section 17 runs as 
under :— 


C A Company by special resolution may alter the provisions of its 
memorandum so as to change the place of its registered ofiice from one State 


4. Till 1890 the object clause of the memorandum of association of a company 
remained absolutely unalterable after the registration of the Company. For the 
first time the Companies Memorandum of Association Act 1890 provided the pro¬ 
cedure and the grounds on which the alteration of the object clause was permitted. 
It is to be noted that the grounds and procedure provxded in the Act of 1890 are 
still continued. 

5. Abuses of Incorporation culminating in the passing of Bubble Act show the lack 

of faith of people in the Company as a business organisation. 

6. 1875 L. R. 7 H. L. 653. 

7. Re Jon Beautfort etc. 1953 Ch. D. 131. 

8. Attorney General V. Great Eastern Railway, 

For other cases see,Palmers Company Precedents 17th Ed. Part I. page 270 at Sequ. 

9. The Joint Committee report para 15 “the Committee consider it necessary to em¬ 
power the Registrar to appear before the Court in case he desired to point out any 
irregularity in alteration to the memorandum of the association proposed by the 
Company." 
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to another, or with respect to the objects or the Company so far as may 
be required to enable it 

(a) to carry on its business more economically or more efficiently, 

(b) to attain its mam purpose by new or improved means, 

(c) to enlarge or change the local area of its operations, 

(d) to carry on some business which under existing circumstances 
may conveniently or advantageously be combined with the business 
of the Company, 

(e) to restrict or abandon any of the objects specified in the 
memorandum, 

(f) to sell or dispose of the whole, or any part, of the undertaking, 
or of any of the undertakings, of the Company, or 

(g) to amalgamate with any other Company or body of persons 

(2) The alteration shall not take effect until, and except in so far as, 
it is confirmed by the Court on petition” 10 

The formality of a special resolution (which courts require strictly) 
is the foundation of the proposed alteration as it shows that sufficient 
majority is behind thejmove, but that is not all * the proposed amendment 
must fall within the category provided m the Section 


it is to be noted that in Section 17 there is nothing like a general 
clause, such as ‘just and equitable* clause, as found in Section 433 for the 
winding up of a company Any proposed alteration as such must fall within 
the four corners of Section 17 The Section refers to definite matters 
wince are mentioned in it on grounds of which the alteration is permuted 
The sub-clause 2, which empowers and imposes the duty on the court to 
confirm the alteration, obliges it, while exercising its discretion, to see 


10 


Under section 5 of the English Companies Act, 1948 the permitted grounds for 
alteration are identical to Section 17 of Indian Act, however instead of compul¬ 
sory confirmation by the Courts the following provisions have been included — 

* Provided that if an application is made to the Court in accordance with this 
section for the alteration to be cancelled it shall not have effect except m so 
far as it is confirmed by the Court ” In clause 12) Section 3 the people on whose 
instance the court may intervene are as follows — 


An application under this section may be made — 

(a) * By the holders of not less m the aggregate than 15% In nominal value of the 
company s issued share capital or any class thereof or if the Company is not 
limited by shares, not less than fifteen per cent of the Company's members, or 
lb) by the holders or not less than 15% of the Company’s debentures, 

"’’’i''*" 0 ” ’■"tattoKaioiiOT, be art' within 
TWtsys utter the due on which the resolution alterm, the Company's obyeet was 
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whether the proposed alteration falls within the scope of Section 17 (1), 
clauses (a) to (g). But the courts have seldom exercised this power against 
the wishes of the shareholders. 

Cases wider Section 17 (i) (a) 

Some of the earliest cases which came before the courts for 
confirmation under the present Act were regarding the alteration in the 
object clauses to enable the companies to contribute towards political parties. 
With approaching General Elections in 1957 big business companies 
particularly dealing in Steel, 11 Textiles 12 and other heavy industries 13 wanted 
to please and help the Congress party whose industrial policy appeared to 
them helpful to their business interests. Without any exception the High 
Courts of Calcutta, Bombay, Rajasthan and Madras confirmed the alterations 
sought. 

By providing a new Section, 293A 14 in the Indian Companies Act, 
by a recent amendment in 1960, the Parliament has given a Statutory 
recognition to such objects and as such the matter has become a subject of pure 
academic interest now. However those cases do show an interesting trend 
of judicial interpretation of Section 17 (1) (a), the clause invoked by the 
companies, to justify the alteration. 

In the beginning it seemed that the courts desired to exercise the 
power conferred under Section 17 more rigorously as is evident from the 
following observations of Justice P. B. Mukerji : 

“Under Section 17 of the Companies Act 1956, it is the court’s busi¬ 
ness to sanction the amendment of the memorandum, and legislative 
provision implies that the wisdom of the shareholders is neither supreme 
nor impacable and for good reasons or bad it has to be passed by suoh 
wisdom as the courts possess.” 15 

He further observed “if the shareholders were the only judges of 
their own interest, then I do not see why there should be such a legislative 
provision to insist that such alteration even though passed by a special 
resolution of the shareholders should have to be confirmed by the , courts 
on petition.” 

II. Indian Iron & Steel Company Ltd. A. I. R. 1956 Cal. 234 Jayanti Lai R. Koticha 
V. Tata Iron and Steel Ltd. A. I. R- 1958 Bombay 155. 

12 Sri Natesar Spinning & Weaving Mills (P) Ltd. A. I. R. I960 Madras 257. 

' In re. Maharaja Shree Umaid Mills Ltd. 1961 Company Cases 273. 

13. Dehri Rotas Light Rly. Company Ltd. 1960 Company Cases 387. Goneshbcri Tea 
Co. (Private) Ltd. 1964 Company Cases 556. 

14. Ins. by Act 65 of I960, Section 100. 

15. Indian Iron and Steel Co., Ltd., A. I. R. 1957 Cal. 234, at 236. 
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But when it came to exercise the power which the courts had In 
most of the cases they ultimately seem to recognise that the wisdom of the 
shareholders is both supreme as well as impacable For example see the 
same Judge, in Bhotoria Brothers (Private) Ltd , 19 allowed extensive altera¬ 
tions in the objects clause of the memorandum of association of the 
Company which were passed unanimously by a special resolution at an extra¬ 
ordinary general meeting of the Company. The main object of the Company 
was to purchase, store, sell, manufacture and otherwise deal m agricul 
tural, mineral and animal products and livestock and bye-products of their 
manufacture The alterations sought to include in the object clause the 
following.— 

(a) Business m Optical, Photographic, Chemical and Surgical goods, 
Watches, Clocks, and Musical Instruments and other machinery (later 
abandoned) 

(b) to work Jute, Cotton and Woollen Mills and to spin, weave, 
bale and press jute , and particularly to 

(c) deal in Cold Storage machinery. Ice Plants, their manufacture 
and installation 


P B Mukerji J on page 126 says 

“In considering what can either be ‘conveniently’ or ‘advantageously* 
combined with the existing business of the Company foremost regard 
should be given to the views of the shareholders which in this case have 
been expressed by their unanimous resolution” . he is reminded of 

the duty of the Court when he adds “there is still a residuary 

power and duty of the Court to see that this expression of the view by the 
shareholders is sensible” Then Justice Mukerji quotes profusely from 
some of the English Decisions” to come to the conclusion that utmost 
liberality should be shown m exercise of the power conferred on the Court 
under Section 17, and the wishes o£the shareholders to be respected as far 
as possible 


In political-party-contribution cases,' all of which came under 
Section 17(1) (a), it sounds rather contradictory to say that giving away of 
contributions to political parties is either economical or likely to add to 
efficiency of the business carried by these companies in the ordinary sense of 
the terms But the courts did not confine the scope of Section 17(1) (a) 
to tangible gams or apparent efficiency m the ordinary sense They accep 


16- 1958 Company Cases 122. 

11 lore John Brown and Co , la te Tredegar Iron& Coal Co.Lld 11914 111 T 
111) la re Parent Tyre Co , Lid., 1923 2 Ch D 222 audio,, Blosam n™ 

0915 1 Ch D 413} {it is to be noted that all these cases are not completely relevant 
due to recent change m English Law) pieieiy relevant 



The Law Review 


27.7 


ted the contention that harmonious relationship between the big industries 
and the Government (which they identified with the political party in power) 
is conducive both for economy as well as the efficiency of the business, so as 
to satisfy the requirements of sub-clause (a). 18 

Not only this, they seem to hesitate to interfere with the proposed n 
alteration as the new object (contribution towards political parties) is an 
object for which a company under Section 25fa) of Indian Companies Act, 
can be formed or else since the Directors have the powers under Section 
293(e) 19 of the Act to contribute towards charitable and other funds, the 
alteration should be permitted. This gives the impression that whatsoever 
can be lawfully undertaken by a newly formed company should be permit¬ 
ted to be included by alteration, although the amendment may not be strictly 
within the provisions of Section 17. 20 

Chief Justice, M. C. Chagla, goes a step further and openly recognises 
that whatsoever can be lawfully undertaken by a company should be 
permitted to be included in the object clause by the simple procedure of 
amendment. While confirming the alterations to include, the power to 
contribute towards political parties in Jayantilal R. Koticha Vs. ,Tata Iron 
and Steel Co. Ltd., 21 one of the reasons for confirmation given by him 
is : “In this connection it should also be borne in mind that if we were to 
refuse to sanction this amendment, and reject the petition of the company, . 
there is nothing in the view of the law that we have taken to prevent 
the co-firm reconstructing itself and to have a new memorandum including 
this object, and it is difficult to take the view that what the company can 
do on reconstruction legally and lawfully, should not be permitted, when it 
comes before the court by a simpler procedure and a less elaborate 
machinery under Section 17 of the Act.” 

In Sri Natesar Spinning and Weaving Mills (Private) Ltd., Ramaswami J. 
has another reason to permit the alteration to empower the company 
to contribute towards political parties. Relying on page 30 of Buckley’s 
Treatise on Company Law he observed : 

“Since other companies recently formed will have the power (to 
contribute towards political parties) included in their memorandum of 

18. See the views of Justice Mukerji m Indian Iron & Steel Co., Case, of Justice 
Tandolkar, Chief Justice Chagla in Tata Iron & Steel Co. Case. 

19. Providing that the Directors can contribute not more than Rs. 25,000 or 5% of net 
profits whichever is greater towards charitable and other funds not directly relating 
to business of the Company. 

20. See Justice Mukerji’s observations in the Indian Iron and Steel Company Ltd., 1957 
Company Cases 361. 

21. 1958 Company Cases at page 630. 
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association, so the petitioner company should be permitted to include it 
by alterations although it may not strictly fall within the scope of Section 17 
(H (a) ”» 

If we were to extend these reasonings it comes to this that anything 
for which a company can be incorporated or an activity which is being 
carried by some other company can be included in the object clause by 
amendment under Sactton 17 Because in case of refusal by the court to 
confirm, the process of new incorporation or reconstruction is open to the 
shareholders Not only this what is economical and what is efficient under 
Section (17) (i) (a) is to be left to the judgement of the shareholders rather 
to the court** unless the persons under Section 17 clause (3) l e creditors 
or shareholders are adversely affected and approach the court The coart 
has refused to entertain the grounds of public interest or general welfare for 
refusing confirmation ** 

Cares Under Section 17 (1) (d) 

This Clause has been imokcd and made basis for alterations in 
almost all cases of amendment of the memorandum of association Because 
of some phrases like convenience or advantage in the sub clause, it 
becomes very easy for the companies seeking amendment to cover their 
proposed alterations within the provisions The clause runs as 
follows — 

“To carry on some business which under existing circumstances may 
conveniently or advantageously be combined with the business of the 
Company " 

The cases which have come under Section 17 (1) (d) of 1956 show a 
trend cf judicial attitude which is strikingly lenient to the limit Gradually 
they seem to abdicate their duly to see whether the proposed amendment 
satisfied the terms of clause (d) and analysis of the language shows 
that the proposed alteration to be covered by the language must satisfy the 
following conditions — 

(1) The clause says that additional business must be conveniently or 
advantageously combined with the business of the Company, 


I960 Company Cases 54, at page 0 

Cbagla C J n Tata Iron Steel Co Ltd , at page 631 

•‘[a exercising (he discretion under Section 17 the court ml always beat mmwid 
what U almost axiomatic in company malted It „ pt.manly lb, the company to 
decide what it for it. s ood The court mutt presume that the company know, tts 
buimm- company how ,t should ratty op ,H 

SlSSSr 1 " t S ' , , Na ““ r S !™’»S A Weaving Midi (Private) Ud , 
and Justice Tandolkar in Tata Iron Steel and Steel Co, Ltd 
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There must be an existing business of the Company on the date 
of proposed amendment so that proposed two businesses may be combined. 
Thus if the Company is not doing any business because it has abandoned 
its permitted objects or is engaged in an activity which 'does not fall within 
the scope of the object clause, the court should not permit the alteration as 
the requirements of the sub-clause are not satisfied. In a Bombay case (Re. 
Eastern Woollen Mills Ltd., 1958-60 Bombay L. R. 1121) a Woollen Mill 
stopped working from December 1955 due to losses, since manufacture 
of woollen fabric was the only business in which the Company was engaged. 
Later in January 1957 when a resolution (in an extraordinary general 
meeting attended by 7 out of 400 members) was passed amending the object 
clause authorising the Company to take a lease of a Printing Press to 
include printing business, the court refused the alteration when Registrar 
objected that no business was existing on the date of alteration. 25 

But in other case we find .that where the proposed alteration is support¬ 
ed by a strong majority (unlike the Bombay Case) the courts do not demand 
that there should be existing business in the strict sense, as sometimes they 
have permitted alteration although the business presently carried by the 
Company was not strictly infra vires. 26 In eye of Law complete absence 
of business as in the Bombay case and ultra vires business (though profit¬ 
ably carried) should not make any difference. But since the move is support¬ 
ed by the majority, the court seems to overlook that there should be a 
business combined by the Company with business strictly within the exist¬ 
ing objects clause. Not only this they have gone a step further by permitt¬ 
ing an ultra vires business to be regularised by alteration in the memorandum 
of association. See for example Bhutoria Brothers (Private) Ltd., 27 (facts 
given above) where the company proposed to combine the business of 
cold storage, ice plant, their manufacture and installation etc.. Justice 
P. B. Mukerji permitted the combination of the business only because it has 
been carried on previously though strictly not being within the object 
clause. He observes on page 124. 

“In fact it is said that main point of the business of the company has 
been for a number of years dealing in Cold Storage and Ice Plant. The 
Company does not appear to be very affluent, but its main revenue and 
income are derived from the Cold Storage and Ice Plant. Although no objects 
in the memorandum permitted this business, apparently this company has gone 
on carrying on that business until now when it feels that there should be a- 
formal permission stated in the proposed objects clauses of the memo¬ 
randum.” Thus the courts lean favourably to permit alterations unless the 
proposed move is one with a motive to defraud creditors or evade taxes. 

25. 1958, 60 Bombay Law Report 1121. 

26. Ambala Electric Supply Co., Ltd., 1963 Company Cases 585. 

27. 1958 Company Cases page 122, or 61 Cal. W. N. 897. 
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(2) The proposed activity to be included should be a “Business” 
For this the phrase business has not to be limited to mean the activity with 
profit motives only bht activities like contribution towards political parties 
too have been treated as business *® 


(3) The proposed business should be one which under existing circum¬ 
stances may conveniently or advantageously be combined with the existing 
business of the Company 

The question is who is to determine whether the proposed business is 
one which can be conveniently or advantageously combined ? If the confirma¬ 
tion of the court has to serve any purpose then necessarily u should be for the 
court to decide whether it is convenient or advantageous to let the new busi¬ 
ness be combined with the existing business of the company, because a special 
resolution (which is invariably unanimous also) is already there to show that 
shareholders consider it to be so In all the cases which come before the 
courts under Section 17 (i)(d) the courts have abdicated this responsibility 
and again and again they have reiterated that ultimately it is the share¬ 
holders who have to decide for themselves as to what is advantageous or 
convenient for them 


In this regard the Indian Courts have been influenced from a very well 
known passage by Mr Justice P o Lawrence" which runs 

"The question whether any given additional business is one which 

may conveniently or advantageously be combined with the business of the 

Company earned on at the time when a special resolution is passed must, 
m my judgement be determined by the person engaged ,n the business of 
the Company It is assent,ally a business proposition whether an additional 
business can or cannot be conveniently or advantageously carried on under 
existing circumstances with the business or the Company” Then he goes 
" 1 provide the limit when probably the court will intervene “The 
additional business of course must not be destructive of, or inconsistent with, 
the existing business, it must leave the existing nsisieni wun, 

it was before ” existing business substantially what 

Justice Veer Svsanu has Justice I iu/t-.,,,,. * 

“whether company can carry on Its business mnre^ In mmd ' vhen he sa y s 
efficiently is a matter for the judgement of n economically or more 

fitted by reasons of their experience the ^ aI ° n f are best 

ther the business can be earned o'? mr J? paM,cular business to decide whe- 
by adding fresh objects economically or more efficiently 

28. See Justice Tdndolfcar s view in » 
a ■» « r—>TreeCompan ,L 2 

has been quoted mall care, “ a > 228 The case and passage 

Section 17 (1| (dj '“'■’"on "here alteration ra sought under 

30 In the Dalmia Cement ‘ Bharat * Ltd 196a r„ 

Company cases 729 
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Since the courts do not have either the capacity or means to deter¬ 
mine what is economical, efficient, convenient, or advantageous for the 
business carried by a company, the question has to be left to the judgement 
of Directors 31 who are experts in the matter or shareholders 32 whose interests 
are involved. 33 The result is that the courts do not interfere with the alterations 
nor even require the company to give reasons to show how the new business 
is going to be convenient or advantageous, or going to add to the economy 
or efficiency of the business of the company. They respect the wishes of the 
shareholders to such an extent that once there is a special resolution support¬ 
ed by sufficient majority then they presume that requirement of Section 17 
(1) (d) is satisfied. The burden to show that it is not convenient or advantageous 
is shifted to the party objecting (invariably the Registrar) which may not be 
very easy to discharge. 

In Modi Spinning and Weaving Mills Company Ltd., 34 the object 
clause of the memorandum of the company permitted it to manufacture yarn 
and cloth, but it was actually carrying on the business of manufacture of 
artificial silk-cloth from yarn purchased from the market. The company 
passed a special resolution seeking to add the object of manufacturing power 
and industrial alcohol which it would need to manufacture acetate yam. The 
Registrar objected on the ground that till the acetate yam plant was 
established, no alcohol would be needed by the Company; it was buying its 
yarn from the market. The result would be that the company would be 
permitted to start an entirely new business unconnected with its existing busi¬ 
ness', and it would sell the alcohol in the market rather than use it. Justice 
W. Broom rejected the contention and observed, “I note that the resolution 
sought to be confirmed in this case was passed unanimously by shareholders, 
who are obviously the persons best entitled to judge such question of con¬ 
venience and advantage”. He further added : “in the present case there 
is nothing to show that the production of the alcohol cannot be conveniently 


31. Veer Swamy J. in Dalmia Cement (Bharat) Ltd., 1964 Company case 729 at 730 ; 

“If the Directors consider that under the existing circumstances it will be conveni¬ 
ent and advantageous to combine the new objects with the existing objects and it 
appears that the conclusion may be fairly arrived at, this court will not go behind 
it and hold an enquiry as to whether the opinion of the Directors is well founded 

or is justified. 

32. See Justice Mukerji’s views in Bhutoria Brothers (Pt.) Ltd., 1958 Company cases 
122-126. 

„ See ch i e f justice Chagla in Tata Iron & Steel Ltd., where he says "In exercising 
the discretion under Section 17 the court must always bear in mind what is almost 
cxiamatic in Company matters. It is primarily for the Company to decide what is 
-its C ood The court must presume that the Company knows its business and it 
is not for the court to tell the Company how it should carry on its business. 

34. 1963, Company Cases 901. 
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and advantageously earned by the company along with the manufacture of 
artificial silk.’* 35 

The same Judge in Moll Lai Padampat Sugar Mills Co, Ltd ,® s 
where a comprny engaged in the manufacture of sugar, oil and oilseeds etc, 
sought to introduce an additional object to carry on the business of steel 
workers, re-rollers, foundry-man, steel fabrications, steel castings, and 
hardware of any kind, etc , asked the Registrar of the Companies to show 
that the additional business cannot be advantageously and conveniently 
combined with the existing business of the Company The learned judge 
observed “And no circumstances have been brought to my notice that would 
lead to inference that these businesses cannot be conveniently or 
advantageously combined together and run by a single Company ” (p 88) 

Thus a heavy burden lies on the person objecting to show that the 
alteration does not he within the scope of Section 17 (I) (d), and it becomes 
heavier still because of the favourable disposition of the court towards the 
move particularly when a sufficient majority of shareholders supports the 
amendment, and creditors are not affected by the alteration 

Another thing to be noted in the decisions under Section 17 of the 
present Act is the liberality with which various kinds ol businesses have been 
permitted to be combined and introduced by alterations in the object clause 
While no body denies that the business organisations like companies should 
have utmost freedom 'to choose the activities in which they wish to 
engage, but this freedom has to be judiciously balanced in the light of the 
doctrine of ultra \ires which has been kept in the scheme of present 
legislation The object clause of the company’s memorandum should give 
some guidance at least to the shareholders and creditors about kinds of 
activities m which the company is likely to engage itself 

This is still more necessary in our set up because of the absence of 
any awareness of the business condemns on the part of shareholders and 
the remote control exercised in the administration of the company by them 
The present practice of drafting of object clauses m a manner to envisage 
all conceivable business which the company can ever contemplate of engaging 
m coupled with the general clause like, “all other activities conducive, 
useful or necessary for the above objects” makes the object clause too 
vague, and sometimes it becomes impossible to know the scope of the 
company’s activities To this if more vague clauses are added by alteration 
and amendment the object clause becomes so wide that the distinction of 
ultra Tires and mtra vires becomes obscured One is reminded of the warning 


35 At page 904 

36 1964 Company cases 86 at S3 
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given by Justice Neville, when he observed 37 : 

“I have been thinking this matter a great deal. The legislature may 
pass a law which will prevent companies trading except within the limits of 
their memorandum; but if you have got a memorandum which is co-exten- 
sive with the business of the whole world, you get behind the ambit of the 

legislation.this is one of the anomalies of the Company Law; 

what I really feel is that if the court takes up the line of least resistance 
some day the court may wake up and find that shareholders have lost their 
money through Directors embarking on speculative business.” 

Unfortunately while interpreting the phrase “some business” 
appearing in Section 17 (1) (d) this warning has not been remembered by our 
courts. The phrase “some business” means apparently a business other 
than a business carried on under the existing memorandum. As such by 
alteration entirely new departure from the existing business of the company 
can be madeand new avenues can be explored by the company. A narrow 
view on the subject will defeat the very purpose of amendment. 33 Mr. Justice 
Lawrence has the same thing in mind when he observes that “the additional 
business may be one which may be different from the original business and 
yet may well be capable of being conveniently and advantageously combined 
with the business being carried on by the company.” 

Our courts have recently shown little too much of liberality in 
permitting the addition of new business, sometimes to already a very widely 
worded and vague existing objects clause of the memorandum making it 
impossible for anybody to really know the scope of amended object-clause. 
The result is that it is becoming progressively difficult to draw a line where 
the company would step out of its object clause. For example in Bhutoria 
Brothers (Private) Ltd., 39 to a vague object clause like, “To purchase, store, 
sell, manufacture and otherwise deal in agricultural, mineral, and animal 
products and livestock and bye-products of their manufacture” the court 
permitted additions of objects like, “working of jute, cotton and 
woollen mills and to deal in cold storage machines, ice plants, refrigeration 
instalments etc.” 

Similarly in Motilal Padampat Sugar. Mills Co., Ltd., 40 a company 
engaged in the manufacture of .sugar, oil, oilseeds, it was permitted to 
combine to carry on the business of steel-makers, re-rollers, foundrymen, 
steel fabricators, steel castings and hardwares of any kind. “Ambala Electric 
Co., Ltd., 41 a case of vague objects clause illustrates a case where 

37. Rc John Brown and Co., Ltd,, (1914, 12 L. T. 232 at 234). ^ 

38. Some unsuccessful attempts were made earlier to interprest the Pbrazc “Some 
business” in Ejusdem Generis to the existing business of the Company. 

39. 1958. Company cases page 122. 

40. 1964. Company cases 86. 
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extreme view is taken The actually carried business of the company consisted 
“The generation, accumulation and supply of electric power ” But 

the objects clause contained as many as twenty-two widely worded clauses, 
containing an assortment of businesses so extensive that the company legally 
could undertake almost anything it wanted to The vagueness and extensive 
nature is best illustrated f in clause (3) of the existing objects which 
provided • 

“To acquire by purchase or otherwise, construct, equip, maintain 
and improve, work, manage or control, or aid, or subscribe towards the 
acquisition, construction, equipment, maintenance, improving, working, 
management or control of works, undertakings and operation of all things, 
both public and private, which may seem to the company capable of being 
conveniently earned on in connection with the above, or calculated, directly 
or indirectly to enhance the value of or render profitable any of the 
company’s property or nghts, and in particular carrying an undertaking by 
land or water, railway, tramways, roads, telegraphs, telephones, cables, 
launches, boats, barges and conveyances lighters, femes, harbours, piers, 
docks, quays, wharves, warehouses, bridges, via ducts, acqueducts, reservoirs, 
embankments, water works, water courses, canals, flumes, irrigation and 
implement works, hydraulic, collieries, foundries, furnaces and factories of 
all kinds ” 

To such objects clause the court permitted the addition of another 
six objects clauses because a special resolution of the shareholders was 
passed that they consider it convenient and advantageous to have the new 
business added under Section 17 (1) (d) The new clauses sought to be 
confirmed were - 

(1) “To establish cold storage for storing perishable foods, includ¬ 
ing fish, eggs, meat, vegetables and fruits 

(2) “To establish farms, for growing potatoes and other crops, 
orchards, and works for the preservation of fruits and for the 
manufacture, extraction and preservation of juices '* 

(3) “To carry on business of financing, undertaking and installing 
engineering works for fabrication of engineering goods, especially 
shoe-eyelets, motor and bicycle parts, nails, parts of machine 
and punching, pressing and casting of brass, aluminium, iron 
steel and other metals 

(4) “To carry on business of financing on hire-purchase basis. 

(5) “To carry on business of rice husking, rice-shellmg and purchase 
and sale of nee 

(6) *To manufacture ca rdboard, strawboard and articles therefrom ” 


41. 1965 Company ewes 535 
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Thus the original twenty-two plus the six new additional clauses 
cover almost every thing under the sun as an activity in which the company 
can engage. How any one can guess and determine the objects of the 
company in such cases. A company in such cases has the same freedom 
which an individual trader has or may be even more. In any case it is 
definitely more than in case of a partnership, where concurrence of the 
partners is necessary for a switchover to a new business. 

Fortunately, the Parliament is going to take up this matter, and the 
difficulty may be partly remedied by the proposed amendment 42 in the 
Act of 1956. 

Conclusions 

From the cases which have come for confirmation before the courts 
under Section 17 of the Companies Act 1956 it is evident that— 

(1) In their enthusiasm to provide maximum freedom to the com¬ 
panies, to explore new avenues of business by altering objects clause and 
including new business, the courts have shown a liberality bordering to 
indifference; they have seldom cared.to scrutinise whether requirements of 
Section 17 (1) (a) and Section 17 (1) (d) have actually been satisfied. 

(2) In most of the cases they have referred and relied on English 
decisions and adopted judicial approach which led the English Parliament to 
change the procedure of alteration in Section 5 of the English Act. 

(3) It may be added here that even if the courts wish to actively 
scrutinise and intervene in the matter of alteration of object clause, they 
neither have the capacity nor the means, to ascertain whether requirements 
of Section 17 (1) (a) and Section 17 (1) (d) are actually satisfied. 

(b) As such, out of necessity, or may be due to lack of interest, in 
some cases, the matter whether it is economical, efficient, convenient, and 
advantageous to add the new business to the existing business of the company 
has been left to the judgement of Directors (who are experts in the. subject) 
and choice of the shareholders (whose interests are involved). If this is all 
the court is doing, then passing of a special resolution (the validity of which 
can be ascertained by Registrar at the time of registration of the amendment) 
is enough to show that people whose views matter are already behind the 
move and therefore confimation by the court becomes superfluous and 
unnecessary formality. 

42. A Bill seeking to amend the Companies Act 1956 has been introduced on first 
September 1964, which in its clause 5 provides for clear mention of main and subsi¬ 
diary objects in the memorandum of association. 
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The Parliament should streamline the procedure of amendment on the 
British pattern by dispensing with the formality of aonfirmation by the 
courts in every case This would save the company from lot of trouble, 
vexation and unnecessary delay and expenses Confirmation by the courts 
should be made compulsory only tn cases where either the creditors (who 
should be given notice about the proposed alteration) or at least the holders 
of 10% shares or 200 shareholders object to the amendment within specified 
period, say 30 days The amendment should become operative only on 
registration with the Registrar (which is so even now) who should satisfy 
himself whether a valid special jesolution has been passed in support of the 
alteration before registering the new objects 



VICARIOUS LIABILITY OF THE STATE IN INDIA IN TORT 

R. K. Bangia, Lecturer 
University Law College, Chandigarh. 

Is the State in India vicariously liable for the torts committed by its 
servants ? If the answer to this question is in the affirmative the next question 
which arises is—What is the nature and extent of its liability ? An ordinary 
employer is liable for the torts committed by his servants in the course of 
employment. Is the state also liable like an ordinary master ? 

Unlike the Crown Proceedings Act, 1947 (England) we do not have 
any statutory provision which may provide answers to all the above questions. 

According to Section 2(1) of the Crown Proceedings Act: 

“Subject to the provisions of this Act, the Crown shall be subject to 
all those liabilities in tort to which, if it were a private person of full age and 
capacity, it would be subject :— 

(a) in respect of torts committed by its servants or agents; 

(b) in respect of any breach of those duties which a person owes to his 
servants or agents at common law by reason of being their employer; and 

(c) in respect of any breach of the duties attaching at common law to 
the ownership, occupation, possession or control of property; 

Provided that no proceedings shall lie against the Crown by virtue of 
paragraph (a) of this sub-section in respect of any act or omission of a servant 
or agent of the Crown unless the act or omission would, apart from the pro¬ 
visions of this Act, have given rise to a cause of action in tort against that 
servant or agent or his estate.” 

Article 300 of the Indian Constitution gives an answer only to the first 
question and simply provides that the Union of India and the Governments 
of the States are juristic persons for the purpose of suits or proceedings. 

The Union and the State Governments have been empowered to sue 
but the circumstances under which they can do so have not been mentioned. 
According to Article 300 the Union of India and the State Governments can 
sue or be sued in the like cases as the Dominion of India and the Correspon- 
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ding Indian States might have sued or been sued if the Constitution had not 
been enacted The position prevailing before the commencement of the 
Constitution, therefore, remains unchanged though the Parliament and the 
State legislatures have been empowered to pass laws to change the position 

To know the present position as regards its liability for tortious acts 
we have to go back to the pre-constitution days Section 176 of the Govern¬ 
ment of India Act, 1935 stated the liability of the Dominion and the Provin¬ 
cial Governments as follows 

“The Dominion may sue or be sued by the name of the Dominion of 
India and a Provincial Government may sue or be sued by the name of the 
Province, and without prejudice to the subsequent provisions of this chapter, 
may, subject to any provisions which may be made by Act of the Dominion 
Legislature or a Provincial Legislature enacted by virtue of powers conferred 
on the Legislature by this Act, sue or be sued in relation to their respective 
affairs in the like cases as the Secretary of State in Council might have sued 
or been sued if this Act had not been passed ” 

The Government of India Act, 1935 itself, like the present Constitution, 
does not give the circumstances of the Government's liability but recognises 
the position prevailing before the passing of the Act We have, therefore, to 
go further back to see to the provisions of the Government of India Act, 
1915, according to which 

“Stction 32 (1) The Secretary of State in Council may sue and be sued 
by the name of the Secretary in Council as a body corporate 

(2) Every person shall have the same remedies against the Secretary of 
State in Council as he might have had against the East India Company if the 
Government of India Act, 1858, and this Act had not been passed” 

Section 65 of the Go eminent of India Act, 1858 provided “The 
Secretary of State in Council shall and may sue and be sued as well m India 
as in England by the name of the Secretary of State in Council as a body 
corporate, and all persons and bodies politic shall and may have and take 
the same suits, remedies and proceedmgs, legal and equitable, against the 
Secretary of State in Council or India as they could have done’ aca.nst the 
said Company 6 


The question of the liability of the state came up before the Snore 

Court or Calcutta in the Case of Peninsular and Oriental Steam L . 
Co Vs Secretary of State for India (,86»> 5 B m „CR,App ^7 
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that case there was negligence on the part of the workmen of the Kidderpore 
Dockyards in Calcutta, which was the Government property. The plaintiff filed 
a suit against the Secretary of State for India in Council for the negligence 
of the servants of the Government of India. The Court tried to look to the 
liability of the East India Company and it is the first case wherein a distinc¬ 
tion was drawn between the sovereign and non-sovereign functions of the 
East India Company. It was held that if the act was done in exercise of 
sovereign functions, the East India Company would not have been 
liable but if the function was a non-sovereign one i.e., which could have been 
performed by a private individual without any delegation of power by the 
Government, the Government would be liable. Maintenance of the dockyard 
was considered to be a non-sovereign function and as such the Government 
was held liable. According to Peacock, C.J. : “The East India Company 
were a company to whom sovereign powers were delegated, and who traded 
on their own account and, for their own benefit and were engaged in transac¬ 
tions partly for the purposes of Government and partly on their own account, 
which without any delegation of Sovereign rights might be carried on by 
private individuals. There is a great and clear distinction between acts done 
in exercise of what are usually termed sovereign powers and acts done in the 
conduct of undertakings which might be carried on by private individuals 
without having such powers delegated to them.” 

It was further observed (at p. 14) : > . 

“But where an act is done, or a contract is entered into, in the exercise 
of powers usually called sovereign powers, by which we mean powers which 
cannot be lawfully exercised except by a sovereign, or private individual dele¬ 
gated by a sovereign to exercise them, no action will lie. 

In Nobin Chunder Dey Vice-Secretary of State for India, (I.L.R. 1 Cal. 
11 ) the decision in the above cases was interpreted to mean that the State 
could not be sued if the act was done in exercise of sovereign power. 

There the plaintiff filed a suit contending that the Government had 
made a contract with him for the issue of a licence for the sale of ganja and 
had made a breach of the same. 

On evidence it was held that there was no contract. Relying on 
P. & O. Co’s case it was further held that assuming that there was a contract, 
the action could not lie as the act was done in exercise of sovereign power. 

It may be observed that this distinction in liability depending upon the 
sovereign and non-sovereign function of the East India Company was due to 
the dual character which the East India Company was having. It performed 
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commercial functions and exercised sovereign powers as well The East India 
Company got the administrative power as the representative of the British 
Crown and as such the position as prevailing in England was tried to be app¬ 
lied in India In England the King could not be held liable for the wrong 
of i his servants The reason for the exemption of the British Crown was due 
to the conviction that ‘The King can do no Wrong’, and he cannot also 
authorise the same 

On the other hand we have another set of authorities according to which 
state is liable for the torts of his servants except when the act done is an ‘act of 
State’ ‘Act of State’ is a defence which the state cannot have against its own 
subjects Therefore, according to the second view the state is liable towards 
its citizens just like an ordinary employer One of the authorities for this 
point of view is the case of The Secretary of State for India m Council Vs 
Han Bhanji (1LR (1882) Y Madras 278,) wherein the position was explained 
in the follow ing way > f . 


“The acts of state of which the municipal courts of Bntish India are 
debarred from taking cognizance, are acts done in the exercise of sovereign 
powers which do not-profess to be justified by municipal law 

Where an act complained of is professedly done under the sanction of 
municipal law, and in the exercise of powers conferred by that law, the fact 
that it is done by the sovereign power and is not an act which could possibly 
be done by a private individual, does not oust the jurisdiction of the civil 
court” ,, ’ 

The Law Commission of India in its first report, 1956 has discussed 
the question and according to its view, “The law was correctly laid down 
in Han Bhanji’s case” (P _6) , 

The defence of ‘Sovereign Power of the State' was also taken in the 
case of P. V Rao Vs Khushaldas A I R (1949) Bombay 277 The Bombay 
High Court referred to the observation made by Peacock, C J in P, and O 
S N Co’* case and put the following interpretation to the same (p 286) 


« “° n thc of these observations it is urged that no action can 

lie JEainsl_the Province of Bombay in respect of 3n act which is done (be 
exetc.se of its sovereign powers It is said that the act of requisition cannot be 
done by a private individual but ,1 cun only beidone by an authority which is 
exercising a sovereign power Now, it is to be noted that Peacock C T m.de 
it cleat us his judgement that the East IndiaJCompany was no, a " e“^ 
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body and it did not have any attributes of sovereignty. If the learned Chief 
Justice was referring to sovereign acts as acts of State, then with very great 
respect the observations are correct and must be accepted. An act of State 
is different fundamentally from an act of a sovereign authority. An act of State 
operates extra-territorially. Its legal title is not any municipal law but the, 
overriding sovereignty of the State. It does not deal with the subjects of the 
State but deals with aliens or foreigners who cannot seek the protection of the 
municipal law. It is difficult to conceive of an act of State as between a sove¬ 
reign and his subjects. If Government justifies its act under colour of title 
and that title arises from a municipal law, that act can never be an act of 
State. Its legality and validity must be tested by the municipal law and the 
municipal Courts. In this case the Province of Bombay is justifying its requisi¬ 
tion order under the Ordinance which is a municipal law, and therefore it 
cannot claim as a sovereign authority to be exempt from a municipal Court 
and cannot claim immunity from having to justify its act in a municipal court 

..the position with regard to the East India Company was the same. The 

East India Company could have been sued in all cases except in respect of 
those which it did not seek to justify on grounds of municipal law”. 

It has been further observed at p. 288 : 

“...it is clear that the only slender foundation for the contention of 
the Advocate-General is the remarks of the learned Chief Justice ,in Penin¬ 
sular case. But when that case is clearly understood, it will be seen that 
although the learned Chief Justice makes a distinction between the class of 
acts which private individual or a trading corporation can perform and those, 
which can be performed by a sovereign power, what the case actually deci¬ 
des is that the particular case which was before the Court fell in the former 
category. The learned Chief Justice, with respect,-, was not called upon to, 
decide that all the acts falling in the latter category were exempt from the 
scrutiny of the Courts.” J ', 

Mukherjea J. endorsed the above on appeal and observed Province of 
Bombay v. Khusbaldas (A.I.R. 1950 S. C. 222) . 

' “ “Much importance cannot in my opinion be attached to the -observa-i 
tion6 of Sir Barnes Peacock. In that case the only point for consideration 
was whether in the case of a tort committed in the conduct- of a- business the- 
Secretary of State for India could be sued. The question was answered in 
the affirmative." Whether he could be sued in cases ..not, connected with the 





292 


The Law Review 


conduct of a business or commercial undertaking was not really a question 
for the court to decide ” 

Recently the question came for consideration before the Punjab High 
Court in Rup Ram v The Punjab State AIR (1961) Punjab 336 In this case 
Rup Ram, a motor-cyclist was seriously injured when a truck belonging to the 
Public Works Department of Punjab and dmen by a driver employed by the 
Department struck against him The plaintiff brought an action for compen¬ 
sation against the State alleging that the injuries were caused by the rash and 
negligent driving of the truck by its driver 

It was pleaded on behalf of the Punjab State that the State was not 
liable for the tort committed by its servant because at the time of the incident 
the truck was carrying materials for the construction of a road bridge, which 
was m the exercise of ‘Sovereign Powers’ as the Government alone could do 
the same The Punjab High Court did not agree with the contention of the 
State and held that the State was liable The liability of the State was held 
to be exactly similar m extent and nature to that of an ordinary employer 
S S Dulat J , observed 

“It is agreed that where the liability of the State for the tortious 
act of its servant does in fact arise, its nature and extent is exactly 
similar to that of' an ordinary employer It seems to follow that the 
basis of such' liability most in both cases be the same To put it in 
another way, tf in a set of circumstances sound reasons of public policy 
demand that an employ ef be held liable for a tort committed by hi$ servant, 
then the existence of identical reasons m similar circumstances would equally 
demand that the State be just in the same manner held liable for the 
tortious act of its servant ” 

The Rajasthan High Court and the Suprem: Court also expressed their 
opinion on the State liability in Vidyawatt's case 

In Mst' Vldyawati v. Lokumai AI R (1957) Raj 305 the plaintiff was 
hit by a car belonging to the State of Rajasthan and being driven by a dnver 
in the state employment. The Rajasthan High Court held that the State of 
Rajasthan was liable for the wrong of the driver It did not find any reason 
for treating the state differently from an ordinary employer According to 
Dave, J» 

“It may be added that the State is no longer a mere police State and 
this country has made vast progress s«nce the above decision (Peninsular Case) 
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was made. Ours is now a Welfare State and it is in the process of becoming a 
full-fledged Socialistic State. Everyday, it is engaging itself in numerous 
activities in which any ordinary person or group of persons can engage him¬ 
self or themselves. Under the circumstances, there is all the more reason 
that it should not be treated differently from other ordinary employers when 
it is engaging itself in activities in which any private person can engage 
himself.” 

On appeal the Supreme Court confirmed the decision of the Rajasthan 
High Court and endorsed the view expressed by it. In State of Rajasthan vs. 
Alst. Vidhyawati AIR (1962) SC 933, 938, the observations made by the 
Supreme Court may also be noted : 

“In this connection it has to be remembered that under the Constitu¬ 
tion we have established a welfare state, whose functions are not confined 
only to maintaining law and order, but extend to engaging in all activities 
including industry, public transport, state trading, to name only a few of 
them In so far as the State activities have such wide ramifications involv¬ 
ing not only the use of sovereign powers but also its powers as employers in 
so many public sectors, it is too much to claim that the State should be 
immune from the consequences of tortious acts of its employees committed 
in the course of their employment as such.” 

As has been observed above that the East India Company was consi¬ 
dered to be ' exempt from its liability as being the representative of the 
British Crown for the purposes of the administrative functions which it per¬ 
formed. But now we find that even in England the position has changed 
after the passing of the Crown Proceedings Act, 1947. It would appear to 
be absurd if we continue to apply to the Engh'sh rule which the country of 
its origin has itself discarded. Expressing this view in Vidyawati’s case the 
Supreme Court observed (p. 940): 

“It was impossible, by reason of the maxim “The King can do no 
wrong”, to sue the Crown for the tortious act of its servant. But it was 
realised in the United Kingdom that that rule had become outmoded in the 
context of modern developments in statecraft, and Parliament intervened 
by enacting the Crown Proceedings Act, 1947, which came into force on 
January 1, 1948. Hence the very citadel of the absolute rule of immunity 
of the sovereign has now been blown up. 

...The immunity of the Crown in the United Kingdom was based on 
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the old feudalists notions of Justice, namely, that the King was incapable 
of doing a wrong, and, therefore of authorising or instigating one, and that 
he could not be sued m his own courts In India, ever since the time of the 
East India Company, the sovereign has been held liable to be sued in tort 
or in contract and the Common Law immunity never operated in India 
Now that we have, by our Constitution, established a Republican form of 
Government and one of the objectives is to establish a Socialistic State with 
its varied industrial and other activities, employing a large army of servants, 
there is no justification, in principle, or in public interest, that the State 
should not be held liable vicariously for the tortious act of its servant 
When the immunity in favour of the Crown, based on Common Law in the 
United Kingdom, has disappeared from the land of its birth, there is no legal 
warrant for holding that it has any validity in this country, particularly after 
the Constitution ” 

From the above authorities it is abundently clear that it will be wrong 
to follow the distinction drawn by the Peninsular Case and interpretation 
of that case as made by Nobm Chunder Dey’s case The view that towards 
its citixtns the state is liable just like an ordinary employer is more correct 
This view seems to have been so much recognised that we find that in a 
very recent case decided by the Supreme Court (State of Punjab versus 
Messrs Modem Cultivators (1964) S. C J 796) the State was held liable 
for the damage suffered by the plaintiff due to the negligence of the State 
which resulted in a breach in a canal and flooding of the land belonging 
to the plaintiff The defence of ’Sovereign act’ was not even pleaded in this 
case It is, therefore, hoped that the position as stated in Han Bhanji’s 
case will be followed in future also 


Tort committed while performmg duty in discharge of obligations 
imposed by law has also been considered to be a defence (Secretary of 
State v Ram (1933) 37 C W N 957 ) The Allahabad High Court has also 
accepted it to be a good defence 


In'Ram Ghulam v Government of TJ P (A I R 1950 Allahabad 
2M) the police authority had recovered some stolen property and deposited 
the same in the Malkhana. The property was apatn stolen from the Malkha- 

7 ,1" Lm ,w7t,°T r 0f ' hC a Samst the Government of U P. 

it was held that the Government was not hable to the servant who wa, 
guilty or a tortious act was performing duty m the disebarse of obligations 
imposed on him by law 
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Similarly in Mohammad Murad v. Government of U. P. A. I. R. (1956) 
Allahabad 75 : Under an order of the District Judge certain jewellery belong¬ 
ing to a minor was entrusted with the Nazir for safe custody. The duty of 
the Nazir, as laid down in para 2' of R. 9 of Chapter XII of the General Rules 
(Civil) of 1926, Volume 1 was to place the jewellery in a substantial box and 
this box was to be sent every evening to the treasury or to the Imperial Bank 
for safe custody and was to be brought back every morning from there. One 
evening the Nazir failed to perform his statutory duty of sending the cash box 
to the treasury with the result that the jewellery was stolen. On attaining 
majority the minor filed a suit against the U. P. Government for the return 
of the ornaments, or in the alternative, their value. 

The Government was held not iable. It was observed (P. 77): 

“A master is ordinarily held liable for the acts of his servant because 
the presumption is that the servant acts under the master’s direction and 
guidance and for his benefit. It is true that in certain cases the servant may go 
against the master’s directions, and yet the law hold the master liable because 
the master is supposed to control him. 

“But where the servant acts in performance of the duties imposed upon 
him , by law, the master has no right to control him nor to give him any 
instructions. He is obeying the law and not the master and naturally the 
master should not be held liable for anything which the servant does while 
carrying out the aforesaid duties.” 

In the above case the court justified the exemption of the State by 
distinguishing it from an ordinary employer. It has been stated that in the 
case of an ordinary employer the presumption is that he acts (i) under the 
master’s directions and guidance, and (ii) for his benefit. 

S. S. Dulat J. also expressed a similar view in Rup Ram v. The 
Punjab State (A. I. R. 1961 Punjab 336, 338) : 

“Now the basis of the vicarious liability of the master, as I understand 
it is this, that he has absolute power and discretion in the matter of employ¬ 
ment and is able to get rid of his servant at will, and further that the servant 
acts, in the course of his employment, for the benefit of his master. 

•‘Should it, therefore, appear that a servant employed by the State has 
acted for the benefit of the State and has in the process committed a tort> 
there seems no reason why the State should not be held liable to make good 
the damage.” 

The effect of the above stated decisions would appear to be to hold 
the state also liable like an ordinary employer provided the State is perfor- 
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tjjuig duties which have not been imposed by I aw or the State also benefited 
from the act of the employee If these conditions were not satisfied, as 
decided in the above stated cases, (Secretary of State v Ram (1933)37 
OWN 957 , Ram Ghulam v Government of U P AIR (1950) Allahabad 
206 and Mohammad Morad v Government of U P AIR (1956) 
Allahabad 75) the state would not be liable 

In Fngland it is no more a defence to plead that the injury was caused 
while the officer was performing a function imposed upon him by a statute 
Section 2(3 j of the Crown Proceedings Act states 

“Where any functions are conferred or imposed upon an officer of the 
Crown as such either by any rule of the common law or by statute, and that 
officer commits a tort while performing of purporting to perform those 
functions, th* liabilities of the Crown in respect of the tort shall be such as 
they would have been if those functions had been conferred or imposed solely 
by virtue of instructions lawfully given by the Crown " 

Basu (Commentary on the Constitution of India Volume 4, at p 414) 
has very correctly observed that 

“In the light of the above provision of the Crown Proceedings Act, we 
should adopt the principle that ‘Statutory Authority’ as such should be no 
defence to a wrongful act done by the State or its officers, if it is otherwise 
actionable m tort ” 

The idea of exempting the state from the liability on the ground of 
ron-benefitting of the State from its servant's act also does not appear to be 
very sound It may be submitted, wuh due respects to the judges m the 
above stated cases, that as the well-settled law stands today the right of 
action against an ordinary master is not limited to the cases where the 
employer derives a benefit from the act done by his servant An ordinary 
employer, on the contrary, would be liable even if the act was done by the 
servant for his own benefit (Lloyd v Grace, Smith & Co (1912) A C 
716) 

Making an ordinary employer vicariously liable for the torts of his 
servants and exempting the state from liability under those very circumstances 
Seems to be very unjust and inequitable particularly from the point of view of 
the injured party There is, therefore, a great need for legislation on the 
lines of the Cr6wn Proceedings Act 1947 wherein the position or the State m 
this regard is clearly defined Sines the Stats is now participating more and 
more in industrial and other activities it becomes all the more necessary to 
put the State at par with an ordinary employer for the purpose of liability. 



ROLE OF INDIAN JUDICIARY IN CONSTITUTIONAL DEVELOPMENT 

By 

Inderjit Singh Chaudhry b.a., ll.b. ' 

Judiciary and legislature today form two necessary and interlocked 
components of a modem welfare State. One is to other as sun is to heat. 
Though the modern Constitutions envisage to keep these two strictly within 
their defined spheres so as not to make either of the two subservient to the 
other, but practice shows that ultimately one of two has got to be given 
precedence. It is another thing that where and which of the two dominates 
the other. For instance, it is in England where parliamentary supremacy 
has been attained by 17th Century. Here judiciary. could only interpret 
literally and rather mechanically but could not sit as a judge upon the policies 
and ideals of the State and its legislature. 1 But the position in U. S. A' 
falls on the other edge. There the Constitution being too short, Marshall C.J. 2 
took the first opportunity to secure judicial supremacy by claiming to the 
Supreme Court the power of “Judicial Review”. 3 There the judiciary entered 
upon the policies of the Government and decided according to its notion 
and whims, keeping in view the expediency and need of the hour. 4 Thus 
the judiciary in U. S. A. 5 could say:— 

“We live under the Constitution but the Constitution of U. S. A. is 
what the Supreme Court of U. S. A. says it is.” 

Thus while the Parliament in England is supreme and sovereign with 
all power to do or undo anything, the judiciary in U. S. A. has been called 
by critics to be the third Chamber, 6 rather the superior Chamber to which 
other two surrender in case of conflict. But looking to the defects of both the 
systems, the problem before our Constitutional fathers was to evolve a new 
formula so as to be able to reduce the necessary evils to the minimum. They 


1. In England, it is sufficient for a law to fie valid, that it is lex (i. e. validly enacted 
law) and it need not fie Jus (i. e. Just and reasonable). 

2. In Marbury Vs. Madision (1803) U. S. 

3. The word “Review” literally means looking over something again with a view to 
correction or improvement. But Judicial Review in Constitutional sphere techni¬ 
cally means the power and duty of the judiciary to nullify any act of the legislature 
or executive—contravening the constitutional provisions. 

4. Thus law in U. S. A. to be valid, should not only be lex but also jus. 

5. Per Chief Justice Hughes. 

6. The other two chambers being Legislature and Executive. 
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tried to keep the Parliament and Judiciary in its defined spheres—giving 
a complete and absolute supremacy to neither of the two In other 
words, our Constitution envisages to make our Supreme Court less 
dominating and less influencing as compared to its counter-part inUS A So 
while the Supreme Court m U S A virtually amended the Constitution from 
time to time by its interpretations, 7 our Supreme Court was contemplated 
to be devoid of this power Hence unlike the U S Supreme Court, the Indian 
Supreme Court is supposed not to supplement the Constitution in case of gap 
or for the sake of expediency 

Thus our Supreme Court has repeatedly reiterated that our 
Constitution beirfg too detailed and exhaustive, we are not to suppose 
what is not specifically given in it In the same tone, judiciary again and 
again went on to say that as our Constitution contains detailed limitations, 
no further limitation can be implied 4 In one of the most famous and leading 
case of Romesh Thappar Verus State of Madras * Supreme Court came to 
the constitution’s expectations when it refused to uphold a restriction on right 
of freedom of speech in interest of ‘'public order and public safety” as 
they were then not included in Article 19 (2) as grounds of restriction 10 
The Supreme Court observed 11 — 

“Why should we extend the powers of the State by interpreting the 
Constitution broadly because the Constitution does not provide 
so and the Parliament in majority might not be agreeable to this 
extended power of the executive ” 

Though that wa-> the original trend of our Supreme Court and of 
course, only this was intended by the framers while making the Constitution 
too detailed and exhaustive but fortunately or unfortunately, the Supreme 
Court is departing from this practice Looking to the latest decisions of the 
Supreme Court and its broad and sometimes strained interpretations, we 
sometimes are forced to believe that virtually it has not less power and 
discretion than its counter part in America The following instances and 
analysis of its various decisions may be taken in support of the above 
statement 


7 Though very little number of amendments to U S Constitution it so much diff¬ 
ered than what it stood 150 years ago 

8 Romesh Thappar Vs Madras AIR 1950 S C 124 

9 A I R- 1950 S C 124 

10 Security or Slate was the only ground of restriction in Art 19 (2) and other grounds, 
including that of Public Order, were inserted by latter amendment of the 
Constitution 

It In Romesh Thappar Vs. Madras, A I R 1950 S C. 124 
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Article 13 :— 

Despite the detail and exhaustiveness of the Constitution, nowhere our 
Constitution answers the question of waiver 12 and fate of unconstitutional 
statute. 13 The State claimed in respective cases that individual’s fundamental 
Tight has been lapsed due to his waiving of the right. But Supreme Court 
was not ready to extend, without detailed discussion, the rule of waiver of 
statutory rights to Fundamental Rights. The Supreme Court touched 
this problem for the first time in Behram Khurshid Pesikaka Versus Bombay 14 
where majority on reference, without deciding the question finally, 
observed :— 

“Though fundamental rights are primarily for benefit of individuals, 
looking to the constitutional history of fundamental rights, they 
have been put in our constitution on ground of public policy 
and in pursuance of objectives declared by the preamble and 
thus none of fundamental rights can be waived.” 

Again, the Supreme Court (through Bhagwati and Suba Rao JJ) in the 
famous case of Bashesher Nath Versus I. T. O., 15 upheld the view expressed in 
Behram’s Case 16 in the following apt words : 

“Fundamental Rights are prohibitions addressed to State and none 
of individual can relieve the State of this obligation by his waiving 
of his right.” 

Suba Rao, J., further observed 17 in the same tone— 

"To hold that Fundamental Rights can be waived like other statutory 
rights would mean an individual saying to the State that treat me 
untouchable” 

But S. K. Das, Kapur, JJ. , 18 and Das, C. J. though confined to 
Article 14 only but they seem to be influenced by the American view that 
though all the fundamental rights cannot be waived but atleast those which 
are solely and primarily for the sole benefit of individual may be waived by 
the individual concerned. 


12. i. e. whether like other statutory rights, fundamental rights can also be waived by 
the individual. 

13 i. e. if the unconstitutionality of an Act is removed by latter amendment, whether 
the statute automatically revives or re-enactment is necessary. 

14. A. I. R. 1955 S. C. 123. 

15. A. I. R. 1959 S. C. 149. 

16. A. I. R. 1955 S. C. 123. 

17. Bashcshar Nath Vs. I. T. D., ibid. 

18. Above Basheshar's case. 
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Thus the answer to such an important constitutional problem still 
remains in doubt and obviously depends upon the Supreme Court 

Article 14 —{Equality before Law ) 

This perhaps is the only fundamental right without limitation but 
here also, our Supreme Court made an inroad on individual’s right by holding 
that “Reasonable Classification” may be made by the State, though Das, J, 
in Chiranjit Lai Versus Union of India™ was induced to accept that every 
classification would result in inequity Though we do not deny the fact 
that perfect and absolute equality is never possible but what we object is 
that the Supreme Court by giving a right to the State of making reasonable 
classification, has indirectly assumed to itself the power of judicial review 
over the policy of the Government and its legislature Here now, the Supreme 
Court has claimed that the State’s choice of reasonable classification is not 
final and judiciary has the power to examine it Thus the Supreme Court 
laid down its own tests for the reasonable classification and the more note 
worthy feature is that these tests vary from case to case and the Parliament 
has always to look to the Supreme Court for the approval of its policies 

Again Supreme Court has extended the scope of equality guaranteed 
by Article 14 by holding that the guarantee under Article 14 not only includes 
equality in privileges conferred but also liabilities imposed 

Again Supreme Court has gone one step ahead by holding that 
Article 14 is violated not only when no reasonable classification is made 
but also because when no classification is made at all where it should have 
been made 

Article IS — 

While Article 15 (1) and \2) prohibits discrimination on grounds only 
of religion, tace, caste, sex or place of birth. Article 15 {3) makes an 
exception by permitting special provisions for women and children But 
Supreme Court has imposed its own ideology by holding that Article 15 (3) 
permits not only provisions beneficial to women but also those detrimental 
to them 10 Thus it seems that the Supreme Court would uphold a provision of 
law by which estate of female proprietor could be taken by Court of Wards 
on ground of her incapability of management while some more additional 
grounds were required-in case of male proprietors *°* This perhaps is the 

19 a I R-1951 S C. 41 

TO Vusuf Vi Bombay U954J S CR 

’0^, On this point, the Supreme Court {Yusuf's case) over-rules the Allahabad case 
(AIR 1952 Allahabad 746) Allahabad High Court had held that under Article lS{ 3), 
provision cannot be detrimental j c women. 
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interpretation completely against the letter, spirit and intention of the 
constitutional provision. The constitutional provision was added by 
amendment with a definite view to help and raise the status of women in 
India but the Supreme Court is doing its own way. The provision was- 
intended to be beneficial and not detrimental to women. 

Again Article 15 (4) permits any special provision for the advancement 
of any “Socially and Educationally Backward Classes’' of citizens or for 
the scheduled castes and the scheduled tribes. Now Constitution defines 
the expressions: scheduled castes and scheduled tribes. But it nowhere 
defines that who are socially and educationally backward classes of citizens 
or on what basis they are to be so declared. Thus obviously the choice 
lies with the State. But the Supreme Court startled all in the recent case 
of M. R. Btilaji Versus State of Mysore- 1 by claiming that the States’s choice 
of declaring the socially and educationally backward classes of citizens is 
not final and the judiciary has the power to review. In this case. State 
declared that any community below the average literacy percentage be 
socially and educationally backward classes of citizens. But the Supreme 
Court disapproving and nullifying this test, held that only communities 
much below this average percentage of literacy can reasonably be declared 
backward classes of citizens. This is the power which the Supreme Court 
interpreted to itself which may enable to interfere into governmental 
policies. This kind of interpretation, we may observe, is no way less 
discretionary—making the Supreme Court no less powerful than the U, S. 
Supreme Court. 

* * 

Again under Article 15 (4), reservation of seats for socially and 
educationally backward classes may be made but the constitution nowhere 
provides the extent or the maximum percentage of reservation. But the 
Supreme Court in Balaji’s case 22 (over-ruling Rangachari’s case 23 
on the point) held the reservation to the extent of 68% as 
unreasonable and broadly laid down th e rule that it should not be more 
than 50% of total seats. This means that the Supreme Court has also 
made the number of reservations justiciable and this perhaps the Constitution 
never intended or contemplated. Thus by this historic decision in Balaji’s 
case 21 , the Supreme Court attained to itself a big power and discretion 
which the Constitution perhaps never intended to give it. 

Article /6 :— 

Article 16 (I) and (21 provides for equal opportunity for all citizens 
in matters relating to employment or appointments to any office under the 

-^rxrsr^ri^T649. 

22. A. I. R. 1963 S. C. 649. 

23. A. I. R. 1962 S. C. 36. 

24. Ibid. 
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State On the other hand, Article 16 (4) provides for reservation of seats 
for backward classes But the Constitution nowhere answers the question as 
to whether the equality is guaranteed only at the stage of initial employment 
or also for subsequent matters, such as salary, leave, promotions etc 
our High Courts differed While the Bombay* 5 and Patna** High 
Courts were of the view that the right extended also to subsequent matters of 
employment, the Allahabad* 1 High Court was of the view that it extended 
only to the initial stage of employment The Supreme Court intentionally 
avoided the question in Banarsl Das Versus U P State 28 and Station 
Masters' Case M But the question was directly posed in Rangachan's case 30 
and the Supreme Court approved the Bombay and Patna view. 

Article 19 — 

Article 19 (I), (a) to (g) guarantees 7 basic freedoms to citizens and 
clauses (2) to (6) permit reasonable restrictions on certain permissible 
grounds But what are reasonable restrictions—is perhaps the Supreme 
Court s guess The expression has been nowhere defined in the 
Constitution and is virtually as much vague as the Due Process clause in 
the U S Constitution Thus it is for the Supreme Court to decide whether 
the restriction on one’s right under Article 19 (!) is reasonable or not and 
thus the determination of the Parliament is not final 

Again, we can notice the fluctuations m the Supreme Court itself 
about the scope of the expression “Reasonable Restrictions” It was 
^ eId “ A K G °P a]an Versus Madras » and Saghir Ahmad Versus 
U P, that the term restrictions imply only limitation and not total 
prohibition But recently in Narmdra Kumar Vs Union of India 33 held 

that restriction in certain cases may amount to total prohibition and yet be 

reasonable 


This is nothing but a too strained an interpretation—perhaps the 
Supreme Court v,as swayed with the facts or the case But ifthe Supreme 

J'!ran t L toll "T appcar com P fcte| y °“t of the tune Hence 

we cannot doubt that a broad sphere of discretion lies with the judiciary 


25 A I R 1959 Bom 134 

26 A J R 1957 Pat 617 

27 A 1 R 1960 Allahabad 484 

28 A 1 R 1956 S C 520 

29 AIR I960 S C 384 

30 Ibid 

31 A I R 1950 S C 27 
32- A I R 1954 S C. 728. 

33 AIR 1960 S C 430 
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which is evident from the following observation of Shastri, in Madras Vs. 
V. G. Rao 34 

“In evaluating such elusive factors and forming their own conceptions 
of reasonableness, it is inevitable that the social philosophy 
and the scale of the value of the individual judges participating 
, in the decision will play an important part. And the only 
remedy is the self- realisation of the judges that besides them, 
there lies another people’s representative body to act and mould 
the constitution according to the needs of the hour.” 


Article 20 :— 

Besides Article 22, this Article provides some additional and more 
precious safeguards to persons accused of crimes by putting some 
constitutional limitations on the State’s power of criminal legislation. This 
Article relates to what we technically call—Protection against ex-post facto 
laws (clause 1), Protection against Double Jeopardy (clause 2) and 
Protection from compulsion of Self-incrimination (clause 3). These three 
safeguards correspond to the corresponding provisions of the U. S. A. and 
British constitutions. 

The protection against compulsion of self-incrimination guaranteed 
by Article 20 (3) has been widely tackled by our Supreme Court. The 
constitution makers definitely and certainly intended these provisions to be 
analogous to those in U. S. A. and England. The wording of the clause is 
almost the copy of the corresponding provision in U. S. A. except the phrase 
“accused person”. Our Supreme Court also has been interpreting this pro¬ 
vision liberally in the light of the decisions of the U. S. Supreme Court. This 
was the trend uptil the decision of M. P. Sharma Vs. Satish Chandra 35 and 
a wide protection was thus available to the accused. But in the recent 
case of Bombay Versus Kathikalu 35 Supreme Court made the protection 
impotent and rather ineffective, by narrowing down not only the kinds of 
proceedings to which the protection extends but also by narrowing down the 
stage from which it is available. 

No doubt, this way Supreme Court made the task of administration 
easy but by doing so, it defeats the celebrated dictum that prosecution 
must prove its case independently of the extortions from the accused. 
When in so many other cases, Supreme Court has resorted to the practice 
in England and U. S. A., Supreme Court has refused and rather suppressed 
the most natural interpretation of the clause. 


34. A. I. R. 1952 S. C. 196. 

35. A. I. R. 1954 S. C. 300. 

36. A. I. R- 1961 S. C. 1808 
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Article 22 — 

It provides some other safeguards to the accused person Article 
22 (I) and (2) gives a fundamental right to the arrested person to consult 
and be defended by his lawyer and also to be produced before the nearest 
magistrate within 24 hours of arrest But the Supreme Court again narrowed 
down the efficacy of the guarantee by interpreting the expression ‘‘arrest” 
in its most narrow ard unnatural manner In State of Punjab \s Ajaib 
Singh* 7 Supreme Court held that the expression arrest in Article 22 means 
only arrest without warrant Though there seems to be no solid and 
logical reasoning 3 * but the Supreme Court by doing so has deprived the 
persons arrested on warrant of such valuable rights as to be defended 
by a legal practitioner of his own choice And the Supreme Cour^ was 
not contended with this also and further held that guarantee of Article 
22 (1) and (2) would extend only to those persons who are arrested on 
accusation of some offence This means that a detention, outwardly for 
one’s benefit, would deprive one of this most valuable right For instance, 
women alleged to have been picked from Red Light area, with an object 
to put them in reformatory houses, cannot avail of this right while we know 
very well what our police does with these female victims ‘ ‘ 


This is the highest extent of undemocratic step to which our Supreme 
Court has gone which alwajs boasts and is in fact under a constitutional 
obligation to be guardian of citizen’s rights 39 ' ‘ 


Articles to 28 —(Freedom of Religion ) 

These articles guarantee freedom of religion to every individual and 
jive them right to establish and administer religious institutions But here 
again the constitution though betng too exhaustive, did not define what ts 
M J“" rs a " d thus a large seope to the judiciary 
American" a A Court had 3 choice to select from the two 

forALtataSmnr„" fim,,0nSO ' r " ,Wn ”" d '*^vc green signal 


37 AIR 1953 10 , , 

38 Basu in his commentary strongly criticises 

39 to'frtnmS^ case as armlet pit « 

^ faith ”nd thus S< helT that^thc 'protecti’on doeTno/' °. nl) 7 hc fel ' eious b f c,, ' fs a0 j 
matters protection does not extend to practice of religious 

41 But Adelade Co Vs Commonwealth (Ai«tr-*ii-.\ ____ „ , , , 

« oar "‘“ rol oaty ot freedom m rehgm* r,„h but3S?SF£Sel5S 
A 1 R S”Si yA 1 " 1,515 C-’SSandCommr H R E. V, Laxm.odrs, 
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Article 30:—(Right of Minorities ) 

This guarantees to all minorities, the right to establish and administer 
educational institutions of their own choice and further prohibits the State 
from discriminating any minority institution in distributing financial grants. 
But the Supreme Court through Das, C. J. in Re. Kerala Education Bill 43 
did, for sake of expediency, the same which would have been done by the 
U. S. Supreme Court in similar circumstances. In this reference, the Supreme 
Court sought to impose certain further limitations on the minority’s rights 
which Article 30 did not impose and which it never contemplated. On 
the other hand, it compensated the minorities by enhancing their right under 
Article 30 which the constitution never intended to give. 

Thus the Supreme Court sought to read limitations in the word 
“administer” in Article 30. It rejected the claim of the minority institu¬ 
tions to be independent of any governmental control in sphere of administra¬ 
tion and put forward the plea that the expression administer did not 
include the right to m il-administer and thus Supreme Court gave a sort 
of police power to the State to regulate the administration. Again another 
strained interpretation, which Supreme Court made was regarding the right 
of minorities to get governmental aid. Article 30 (2) only, prohibits any 
discrimination in granting aids but it never gave to the minorities a fundamen¬ 
tal right to get aid and grants. But the Supreme Court said that in modern 
conditions, an educational institution cannot rim without recognition and 
governmental aid and thus refusal of this virtually amounts to the negation 
of the right under Article 30. This is perhaps the best interpretation 
in the circumstances; but we cannot appreciate it legally and logically. This 
means that while institutions of other communities have no such right to get 
aid and recognition from the government, the minority institutions have 
such a right. But as the dissenting judgment in Re. Kerala Case u 
strongly argues that the Constitution by Article'30 grants only protection to 
the minorities institutions from discrimination but it does not mean that it 
should be given precedent rights over the institutions of other communities. 

Article 31:—(Right to Property) 

Article 31 is the most glaring example of Supreme Court’s interfering 
with the parliamental policy which compelled the parliamentarians to 
accuse the judiciary of hampering the process of social reform legislation. 

Article 31 (2) is the Indian version of Eminent Domain 45 and Article 


43. 

44. 

45. 


A. I. R. 1958 S. C. 956. 

A.l.R. 1958 S.C. 956. , , 

Eminent Domain is the inherent right of the State to take away the private property 
of the individual for some public purpose. -As it is-inherent right of the State 
and is not conferred by the Constitution, the right of the State would be absolute 
in absence of any constitutional limitation on the said right of the State. Art. 31(2) 
thus is the constitutional limitation, on the State’s right of Eminent Domain. 



306 


The Law Review 


31 (.1) is a guarantee against the executive fiat by declaring that one cannot 
be deprived of his property without the authority of law 48 

Now the most important words in Article 31 (2) are “Compulsory 
Acquisition and Requisition” These have been introduced by Constitu¬ 
tion's 4th Amendment and originally the expression was “acquired and 
taken possession of *’ Now the Constitution certainly intended to make 
Article 31 (1) and (2) mutually exclusive and intended that no compensation 
be necessarily given m case of deprivation of property under Article 31 (D 
The compensation was to be paid only in case of compulsory acquisition 
under Article 31 (2) But the Supreme Court in State of West Bengal 
vs Subodh Gopal 47 and Dwarkadas vs Sholapur Spinning Mills?* and 
later finally settling in Saghir Ahmed vs U P,* 3 came to the conclusion 
that clause (1) «md clause (2) are not mutually exclusive It held that depriva¬ 
tion in Article 31 (I) is the only concept and “Acquisition and taken 
possession of* m Article 31 (2) are merely modes of 

deprivation The net result was that the State had to pay compensation 
even in case of deprivation of property under Article 31 (1), besides under 
Article 31 (2) The Supreme Court further held 50 that it amounts to 
deprivation of property if the owner is deprived of the substantial rights 
over the property even the formal tttle or physical possession has not passed 
over to the State 

Again in U S A the right of eminent domain to be justified, it must 
not be only for public purpose but must also be exercised by paying to the 
private owner—a just compensation But the Constitutional Assembly inten¬ 
tionally omitted the word “just” before the expression “compensation”—• 
thereby intending that the adequacy of the compensation be not justiciable 5X 
The judiciary, fully warned about this factum of intention of the Constitution 
makers, the Patna High Court in Kameshnar Par shad vs Bihar** held 
th 3 t even though unlike U S Constitution, our Constitution does not have 
the expression * just” but the very expression “compensation” itself implies 
just compensation Again in West Bengal \s Bella Bannerji 53 the Supreme 
Court observed that compensation means market value 


46 Unlike the U S Constitution the guarantee is only against the executive bat not 
against the legislature 

47 A | R 1954 S C.92 
43 A 1,R 1954 S C. 119, 

49 A I R 1954 S C 728 

50 Subodh Gopal (A I R 1954S C.92) Dwarka Das (A 1 R 1954, S C 119) and 
Saghir Ahmad Vs U P. (A I R. 1954 S C 72S) 

5j Constitutional Assembly Debates. 

52. A I R-1959 Pat 187 
55 A 1 R- 1954 S C 170. 
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No doubt Supreme Court tried to be very humane and rational and 
its decision can certainly be appreciated on grounds of justice but we 
cannot escape blaming it for giving a strained interpretation to the well 
known intention of the Constitution, even and thus interfering with the policy 
of the government. No doubt, still, that it did a lot for the people but being 
swayed with this fact, it left the path of logic and legal interpretation. And 
the Supreme Court was so touchy about the property right of the individual 
that it had even departed from its previous practice. 51 This induced a foreign 
author, Alexandrowictz, to remark 55 : 

“Indian Supreme Court seems to be more touchy about the 
property right than the individual freedoms” 

All this strained interpretation of the Supreme Court necessitated the 
amendment of the Constitution. Thus the 4th Amendment clearly over-ruled 
Subodli Gopal, Dwarka Das and Saghir Ahmed cases 56 , by providing that it 
shall not be “compulsory acquisitioning and requisitioning” under Article 
31(2) even if a person is deprived of the substantial rights over his property, 
if the title or possession has not passed over to the State. This meant that now 
clauses (1) and (2) did not remain mutually co-existing but became mutually 
exclusive. So it was now very clear that in case of deprivation under Article 
31 (i), no compensation need be paid. This 4th Amendment further over-ruled 
Kameshwar Pd. & West Bengal vj. Bella Baimerji cases 57 by expressly pro¬ 
viding that adequacy of compensation is non-justiciable. 

Hence the 4th Amendment of the Constitution virtually watered down 
the efficacy of Article 31 and made it rather ineffective and impotent. And be¬ 
cause prior to the amendment, the Supreme Court held Article 31(1) & (2) to 
be not mutually exclusive and in light of this, Supreme Court further induced 
to hold in Bombay vs. Bhanji Munji 58 that a law depriving property under 
Article 31 could not be challenged under any other fundamental right includ¬ 
ing Article 19. But the Supreme Court still in the historic case of Kochuni vs. 
Madras 56 came forward to restore the efficacy of the said right to some extent. 
The State argued in this case that the deprivation being not covered by 
Article 31(2) the only requirement is the authority of law and that such law 

54. It had departed from its practice in the sense that while it resorted to Constitutional 
Assembly Debates and interpreted Art. 22 in accordance with it, it refused to 
resort to Constitutional Assembly Debates in case of Art. 31. 

55. Alexandrowictz, Comments on Indian Constitution. 

56. Ibid. 

57. f. n. 52 and 53. 

5S A. I. R. 1955 S. C. 41. 

5'; A. 1. R. I960 S. C. 1080. 
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cannot be challenged as violative of any other fundamental right This was 
the argument based on Bhcmji Munjt's case*° But Suba Rao, J in above 
Kochunt’s case 11 took a revolutionary view He disposed of 'Bhanji case** 
outright on the ground that that was based on the interpretation of relation 
between clauses 1 & 2 as given by Saghir Ahmad's case* 3 which is completely 
overshadowed by 4th Amendment Tlius to increase the efficacy of Article 31, 
Supreme Court® 1 held that a law of deprivation under Article 31, must be a 
valid law and thus its validity can be challenged under other fundamental 
rights including Article 19(l)(f) 

Again 4th Amendment over-ruled Kanteshnar* 5 Pd & Bella Bamerji ®* 
cases, by providing specifically that adequacy of compensation is non-justici- 
able But still the Bombay High Court (1960 case) held that though the court 
cannot look into adequacy of compensation, it could still hold the law bad if 
the compensation provided is illusory and merely a fraud on the constitution 
If this be so, the adequacy of compensation under Article 31(2) became virtu¬ 
ally justiciable Thus judiciary got what the legislature and the constitution 
feebly tried to make the judiciary devoid of This reminds us of the Supreme 
Couit of U S A which also moulded the Constitution this way according to 
and its own sense of justice and rationality 

Articles 310 311 - 

Here also the Sup rune Court have encroachment upon and interfered 
with the parliamental policy and otherwise had also a vide range of discre¬ 
tionary sphere Article 311 provides for reasonable opportunity and what 
it means, has been left it to the judiciary, which has bid down its own test 

Again non-compliance of Service Rules in dismissing a person was 
generally considered to be not illegal as they were held to be mere executive 
directions and the general trend was, to cite Venkata Rao* 7 and Rangachan 18 
cases (Privy Council cases), in support of this But Suba Rao, J , in Bobu 
Ram UpadhytP* took completely a revolutionary step by holding that though 
service rules are liable to be changed from time to time but stiU they are so 

6a r n 53 
61 Ibid 
62. Ibid 

63 A 1 R. 1954 S C 723 

64 Kochum Vs Madras, A I R, 1960 S C. 10S0 

65 AIR-1959 Patna 187 
66. A I R- 1954 S C. 17a 

67 AIR 1937 Pnvy Council 31 
63 AIR 1937 Privy Council 27 
69 AIR. 1961 S C. 
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changed, they are a valid piece of legislation and must be observed. This 
Supreme Court brought a landmark, perhaps against the wishes of the govern¬ 
ment and its policies. 

Again, Article 311 provides a very significant safeguard against pleasure- 
doctrine but here also it has been for the Supreme Court to decide that what 
categories of persons are to be protected and benefited. For instance, till 
recently, various High Courts doubted as to whether the temporary servants 
also are entitled to the benefits of Article 311. But the Supreme Court ruled in 
Parshotam Lai Dhingra’s case 70 that Article 311 applies to temporary servants 
as well. 

Again the Supreme Court had a lot of scope to define the expressions 
“dismissal and reduction in rank”. It laid down its own test that for reduction 
in rank to be protected, the element of punishment must be present. 71 Thus 
here we see that though Constitution wanted to leave a very little sphere 
of discretion, yet the Supreme Court had its way to assert itself. 

Whether Corporation a Citizen :— 

The Chapter on fundamental rights differentiates between citizens and 
non-citizens. Certain rights are guaranteed to citizens 72 only while others are 
conferred on all persons—-whether citizens or not 73 . Thus the problem arose 
whether a corporation is a citizen and hence whether it is entitled to the 
fundamental rights like Article 19. Some High Courts 74 held the 
corporation to be not entitled to the benefits of Article 19 as they 
refused to characterise the corporation as citizen. This created a difficulty 
and uncertainty and the Supreme Court was expected to pronounce its 
final verdict on this. The general trend of expectations naturally was that 
Supreme Court would not allow to make the corporation which is a group 
of individual citizens, to be deprived of the rights of citizens, merely because 
it has been incorporated. But strangely enough, and illogically too. Supreme 
Court belied all the expectations in the leading case of State Trading 
Corporation vs. Taxing Officer 75 by holding that only natural persons can 
be citizens and the corporation may be a national of India no doubt, but it 
is never a citizen This results in making the corporations devoid of some 
of very important fundamental rights. Perhaps the Constitution had never 

70. A. I. R. 1958 S. C. 36. 

71. In above Dhingra’s case. 

72. c. g. Art. 15, 16, IS etc. 

73. c. g. Art. 14, 20, 21, 22, 25, etc. 

74. Punjab, Calcutta, Madras. 

75. A. I. R. 1963 S. C 1811. 
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intended and the Supreme Court has interpreted the question too narrowly 
and lllogically 

Whether Police Poner Recognised in India — 

Police power is sort of inherent nght and power of the State to 
control the individual's liberties in the greater interest of social order and 
social policies Though fundamental rights in U S A were m absolute 
phraseology, the judiciary jumped forward to help the government by 
inserting the theory of police power—as in modem times no liberty can be 
absolute But unlike that, our constitution itself provided limitations on 
fundamental rights wherever it was necessary As Dr Arabedkar, Chairman 
of the Drafting Committee observed 78 — 

“The draft constitution instead of formulating fundamental rights in 
absolute terms and depending upon our Supreme Court to come 
to the help of Parliament by inventing doctrine of police power, 
it permits the state directly to impose limitations on fundamental 
rights” 

Thus this way, our constitution had sought to improve upon the 
Constitution of U S A b> limiting the scope and discretion of the judiciaiy 
Thus unlike U S Supreme Court, our judiciary cannot negate or control any 
of fundamental rights on grounds other than those specifically provided in 
the Constitution itself Thus we may say at the outset that there .s no 
police power in India more than what is recognised by the Constitution itself 
And a clear example of refusing to importance of doctrine of police 
power in India was the famous judgment m Rornesh Thappar 71 Vs Madras 
where Supreme Court refused to uphold restriction on Article 19 (I) (a) on 
ground of “Public Order” as “Public Order” then did not form part 
of the grounds mentioned in clause (2) of Article 19 78 

However it is painful to note that the Supreme Court is again virtually 
deviating from the strict pohej laid down in Romesh Thappar case Recently 
S K Das, J , tn Abdul Quadir Vs Madhav Prabhakar 78 made an obiter dicta 
that State may impose certain restrictions under Article 304 though not 
provided specifically in the Constitution Thus a sort of police power has 
been recognised and what is the effect of this on other provisions of the 
Constitution is jet to be seen 


76 Consmuiional Assembly Debates 

77 A 1 R 1950 S a 124 

7S The ground of Public Order including other grounds » ere inserted in Art 19 (2) in 
4th Amendment of the Constitution. 

79 A I R 1962 S C. 406. 
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Another glaring example of limitations devised by the Supreme Court is 
the well-known case of Venkataraman Vs Mysore 80 where it held that one 
right of individual may be controlled and made subject to the same or other 
conflicting rights of the other even though the constitution does not make one 
subject to the other. 81 


The third and most important instance is that of Supreme Court’s 
judgment in Sharma Vs Skri Krishana . 82 Here a publisher published the ex¬ 
punged remarks of an M. L. A. and was served with a notice of breach of 
privilege. The petitioner argued that the notice under Article 194(3) violates 
his rights of free speech and expression which includes the freedom of press. 83 
Thus again a direct conflict occurred between Articles 19 (1) (a) and 194 (3) 
and the question was that which of the two be made subservient to the other. 
But unfortunately, and strangely enough too, the right and privilege under 
Article 194 (3) were held to override one of the basic fundamental rights 
guaranteed under Article 19 (1) (a). The Supreme Court observed 81 :— 

“That the fundamental rights are no more sacred than other provi¬ 
sions of the Constitution and in case of conflict, the fundamen¬ 
tal right may be controlled.” 

This seems to be most unfortunate step for citizens taken by our 
Supreme Court which claims and is rather under obligation to protect the 
fundamental rights of citizens. Thus we cannot but blame the judiciary 
for going against the letter and spirits of the constitution. 


Parliamentary Privileges 

Parliament, in the modern sense, is a deliberative organ of the State 
in which the legislators, especially the opposition benches have to review and 
critically analyse the government’s working. This would naturally be 
followed by serious allegations and attacks upon the ruling party. Hence it 
is essential that a legislator—a representative of masses must be courageous 


80. 

81. 


82. 

83. 

84 - 


\. I. R. 1958 S. C. 255. 

Here we see that Art. 25 gives a general right to every person to have access to 
religious institutions. On the other hand. Art. 26 gives a right to religious denomi¬ 
nations to manage its own affairs and S. C. had held that under this right the 
religious denomination could prohibit the member of any other commun y m 
access to its religious institution. Thus direct conflict occurre^ c w ® cn * * 
and 26 and none was subject to the other. But S. C. put the rig un er 
subject to that of Art. 25. 


A. I. R. 1959 S. C. 395. 

Art. 19 (1) (a)—Brij Bhushan Vs. State, A. I. R.M950S.C. 129. 
Above Sharma’s case—A. I. R. 1959 S. C. 395. 
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enough to bring into light the rights and difficulties of his countrymen For 
this, a legislator must have some privileges, in excess of an ordinary citi 2 en, 
so as to enable him to function in the Parliament without fear of being 
penalised for what has been said or done by him in the Parliament. Such 
privileges of the legislators do exist in roost of the modem countries 

The Indian version of Parliamentary Privileges is found in Article 194 
of the Constitution Besides freedom of speech in the legislature 35 and the 
general immunity from any legal proceedings in respect of anything said or 
any vote given by legislator in the legislature,” Article 194 (3) leaves to the 
legislature to define its privileges But the second part of clause (3) states that 
until the powers and privileges so defined, they shall be those of the House of 
Commons of the Parliament of United Kingdom and of its members Since 
the legislature is reluctant to define its privileges,” it has the same powers and 
privileges which members of the House of Commons had at the time of 
commencement of the Indian Constitution 

One of the established privileges of House of Commons is the right to 
enforce its privileges bv punishing anyone, whether a member of the House or 
not, for contempt of the House or for breach of its privileges And it is also 
well established*® that the exercise of above right to punish for breach 
of its privileges or contempt of the House, cannot be challenged before the 
courts of law 89 Since the privileges of Parliament have not been legislated 
yet, the legislatures in India naturally h3ve the above privilege and courts in 
India are naturally expected to be impotent to scrutinise into the legality or 
illegality of the exercise of the said right This was more the same the 
necessary consequence of the unfortunate ruling of Supreme Court in Sharma 
vs Shrt Krisliam *° to the effect that parliamentary privileges under second part 
of Article 194 (3) arc not subject to the fundamental rights 

Recently very serious conflict arose in the beginning of 1964 between the 
Uttar Pradesh State Legislature and the U P High Court over the parliamentary 
privileges The case was that the Speaker of the House issued warrants of 

arrest against a legislator who m turn applied to the High Court for stay of 
the execJtion of warrant The Judges ordered the release of the petitioner on 


85 Art 194 (1) 

86 . Art. 194 (2) „ 

87 Because such legislated privileges shall be subject to the Fundamental Rights m 
part HI of the Constitution. 

83A.89 Since Ashby Vs White (1790) 

90 AIR- 1959 S C. 395 
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obtaining sureties. The House reacted to this very seriously and resolved 
this to be a breach of privileges of the House, even by the judges. In pursu¬ 
ance of this, the House directed the two judges to appear before the House. 
These two judges concerned moved the Full Bench of twenty-eight Judges of 
the same High Court which ordered the stay of summons served on the two 
Judges. 


Considering this to be a serious question of law which requires exami¬ 
nation, the President of India sought advisory opinion of the Supreme 
Court under Article 143(1) of the Constitution. The U.P. judiciary argued 
that it is under a constitutional obligation to enforce the fundamental rights 
of citizens and that petitioner before them had the fundamental right 
to move the Court. On the other' hand, the U.P. legislature argued on the 
lines of Ashby Vs. White 91 that it has a right to punish for breach of 
its privileges or contempt of court and the exercise of this right is uncontroll¬ 
able and unchallengablc in courts of law. Whatever difficulties in practice 
or otherwise, the Supreme Court’s ruling in Sharma's case 92 , holding such 
privileges, under second part of Article 194(3), not subject to guarantees of 
Article 19(1 )(a), negatived the above argument of the U.P. judiciary. But 
the Supreme Court in its advisory opinion 93 conferred victory on the U.P. 
Judiciary by holding that the Court has power of review in such cases where 
the fundamental rights of the citizens are involved. This is though a victory 
of citizens and ultimately over power-hunger legislatures, clearly goes against 
the wishes and the intention of the constitution makers. Dr. Ambedkar, the 
Chairman of the Constitution Drafting Committee, clearly remarked in 
Constitutional Assembly Debates that in such cases, the jurisdiction of 
judiciary stands ousted. 94 


CONCLUSION 

Keeping all this in view and especially the power assumed by judiciary 
under Article l-(3) to review the categories of socially and educationa y 
backward classes of citizens as determined by State," making the number of 
seats of reservation under Article 15 (4) justiciable, 99 holding “restriction 


91. 

92. 

93. 

94. 


95. 

96 


90, 92 E. R. 126. 

1 Published in The Hindustan Times did. October 1, 1964. 

"'wording of Art. 194 (3) also supports and confirms above Dr. Ambedkar s 


Af. R. Balaji Vs. Mysore, A. I. R- 1963 S. C. 649. 
A. I. R- 1963 S. C. 649. 
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amounting to prohibition under Article 19,” narrowing down i [logically tL 
msanmgand scope cf expression “Arrest” under Article 22,** its ruling 02 Pj- 
EereD: E&zs nsr BZ” on the rights of minority under Artic ? e 30 its opened 
jrclcnued ccnfimt with Parlmment over Article 31, 140 holding a corporate 
to be a con-citizen and depnvinn it of Fundamental Rights, 151 its chztp of 
attitude over doctrine of PoLce Power 115 and the recent advisory opwioacf 
Snr~emc Court on U. P High Court-Legislature dispute 153 —THE STRONG 
EST SUPPORTER of Parliamentary supremacy finds his legs sharing. to 
douh* cur Constitution envisaged to male the Judiciary in Irdia less 
catxag. It certainly intended to mate the judiciary devoid oftiepc*a 
whrch the American judiciary has assumed gradually viz. the power to met* 
the constitution m view of exptd-ency and natural justice It thought ft te 
put tins power only m the hands of legislature. Only this irduced the Cc- 
stitimcnal Assembly to make the process of amendment more easv as ce> 
pared to the U.S. Constitution. Thus it had a definite intention thatju&cuT 
m Indsa has to mterpuit the Constitution literally and rather cechiaua- T > 
that it should not impose us own ideologies upon the Constitution. 

Bui above actual trend of Snp-emr Court decisions indicates that th--r- 
in seme cases the judiciary has gone out of the scope of the letters cf the O'- 
tuuricn, the Constitution also did ret succeed in making the Indian jmhc^ 
culy a rubber-stamp authority. What the Coasting on wasted to calf & 
Sarremr Court devoid cf, the Supreme Court assumed semeha* c ' u 
ether 

From the above, we cannot bat admit that our Supreme Court ti H* 
the U. S. Sememe Court with its full powers and jurisdmtlon- It n c 
=c way fas powerful and is pbviug no less a part in the devebp^ 
cf the CcusUrmmn. And the only safeguard, as Saba Rao, J ^ 
m fe the Judges’ self-rea!Lutioa that bides them, there Ees 

■S pjr !L? =t: 1^ Cdy t3 =rd mo Jd the Constitution in hour efu^ 

arc nredimcT. 35 * 


95 . 


hl'fvth red V - 1” *- L r- isiica 

^iYnSs.c.4’ =A ' ltB3ictt 


vru 31 

T «=C Of«-. A.IR. 1^3. SC. 
rm. Ut u - j t' . t — ■» a hsZsT. 



FREEDOM OF SPEECH IN LEGISLATURE 

Vijai Narain Mani m. a. ll. m. Lecturer, Faculty of Law, 
University of Allahabad 

Freedom of speech is considered to be an essential attribute of every 

free Legislature. “There can be no assured government by the people. 

unless their representatives had unquestioned possession of this privilege” 1 
In England, no privileges of the Commons can be so fundamental as liberty of 
speech. It is one of those privileges which are claimed at the beginning of 
every Parliament by the Speaker and it “could never be infringed without 
shaking the ramparts of the Constitution”. 2 The principle on which it is 
based was stated by the House of Commons as under : 

“No man can doubt but whatever is once enacted is lawful, but noth¬ 
ing can come into an Act of Parliament, but it must first be affirmed or 
propounded by somebody: So that if the Act can wrong nobody, no more 
can the first propounding. The members must be as free as the houses; an 
Act of Parliament cannot disturb the state; therefore the debate that tends to 
it can not ; for it must be propounded and debated before it can be enacted.” 3 

To ensure this privilege the House of Commons had to struggle hard 
against the Crown and on occasions members had to suffer, and sometimes, 
had to go behind the bars. 4 In 1541 this privilege came to be included in 
the Petition of the Commons which is presented to the King at the commence¬ 
ment of Parliament. 5 On various occasions it received judicial 6 and legisla- 

1. White : English Constitution, p. 440. 

2. Hallam, iii, 102. 

3. L. J. (1666-75), 166. This conference, held on December 11, 1667 resulted in the 
reversal of the conviction of Sir John Eliot and others. 

4. SecHaxeys’ case (1397), Young's case (1455) Strede’s case (1512), case of Eliot, 
Holies and Valentine (1630) : May: Parliamentary Practice (16th Edi) p. 49-51, 
case of Strickland (1571), case of Cope Wentworth and others (1588), case of 
Sir Edwin Sandys (1621) : Tasv ell and Langmead English Constitutional History, 
(11th Edi), p. 313-16. 

5. Petition 33rd, (Henry VIII) in 1541 by Thomas Moyle, Speaker, May op. cit. 
p. 50. 

6. The reversal and annulment of the judgement in Haxeys’ case (supra) on the petition 
of Haxey by the King with the advice and assent of all the Lords spiritual and 
temporal was a recognition of the privilege by the highest judicial authority. 
Again, in 1668 , the House of Lords reversed the judgement of the Court of King’s 
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tive’ confirmation However, the Crown and the Commons were not always 
agreed upon its limits 8 It received final statutory recognition by the Bill of 
Rights * The Article* declared 

“That the freedom of speech, and debates or proceedings in Parliament 
ought not be impeached or questioned in any court or place out of 
Parliament *’ 

Thus, the members of the Parliament have absolute right to freedom of 
speech in respect of debates and proceedings in the House ‘Subject to the rules 
of order m debate, a Member may state whatever he thinks fit m debate, 
however offensive it may be to the feelings, or injurious to the character, of 
individuals, and he is protected by his privilege from any action for libel, as 
well as from any other question or molestation ” IQ 

In India, the freedom of speech was granted to the members of the 
Legislatures in 1919 for the first time by the Government of India Act 11 
This was subject to the rules and standing orders affecting the Chamber 
Tne privilege, however, did not extend to Committees The Government of 
India Act, 1935 enlarged the privilege of freedom of speech It said 

“Subject to the provisions of this Act and to the rules and standing 
orders regulating the procedure of the Federal Legislature, there shall be 
freedom of speech m the Legislature, and no member of the Legislature 

Bench in Eliot’s and case on a writ of error One cause of error stated was that 
words spoken in Parliament could only be judged in Parliament and not in the 
King s Bench 3 State Trials, 332, cited in May, ‘51 

7 4 Henry VIII, C. 8 

8 The Crown s view of the extent o r the privilege was expressed in the Lord Keeper's 
speech in reply to the Speaker’s petition in 1593 in the following words ‘Privilege 
of speech is granted, but you must know what privilege you have, not to speak 
every one what he Iisteth or what cometh in his bram to utter that, but your 
privilege is aye or no Wherefore, Mr Speaker Her Majesty's pleasure is that 
if you perceive any idle heads that will not stick to hazard their own estates, 
which will meddle with reforming the Church, and transforming the Common¬ 
wealth, and do exhibit any bills to such purpose, that you receive them not, until 
Ihevbe viewed and considered by those who it is fitter should consider of such 
things and can better judge or them,’ Cited m Anson’s Law and Custom of the 
Constitution, Vol I.p 167 On the other hand, the Commons declared 

that every member hath freedom from all impeachment, imprisonment or 
molestation, other than by censure of the House itself for or concerning any bill, 
speaking or declaring of any matter or matters touching the parliament ot 
parliamentary bminejx. ’ Cited in May, *50 

9 1 William and Marry Sess 2 c. 2. 

10 Mayfopeitlp 53 \ 

11 Section 67(7) granted privilege of freedom of speech in the Central Legislature and 
section 72 D {8) granted the same to the Local Legislatures in identical terms. 
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shall be liable to any proceeding in any court in respect of anything said or 
any vote given by him in the Legislature or any Committee thereof_ ”12 

The Government of India Act 1935 made two important improvements 
on the Act of 1919 in respect of the privilege of freedom of speech:_ 

(1) The privilege of freedom of speech was extended to the speeches 
made in Committees also. 

(2) The expression ‘by reason of his speech’ used in the Act of 1919 
was changed to ‘by reason of anything said’. It greatly enlarged 
the privilege. 

The Act imposed certain restrictions on the freedom of speech. 
Clause. (2) of Section 40 gave the Governor-General power to curtail the privi¬ 
lege in certain contingencies. It said:— 

‘If the Governor-General in his discretion certifies that the discussion 
of a Bill introduced or proposed to be introduced in the Federal Legislature 
or of any specified clause of a Bill, or of any amendment moved or proposed 
to be moved to a Bill, would affect the discharge of his special responsibility 
for the prevention of any grave menace to the peace or tranquillity of India 
or any part thereof, he may in his discretion direct that no proceedings, or 
no further proceedings, shall be taken in relation to the bill, clause or amend¬ 
ment, and effect shall be given to the direction. 13 

The freedom of speech was, again, subject to the rules and standing 
orders regulating the procedure of the House. The Governor-General 
in his discretion, after consultation with the President or the Speaker, as the 
case may be, could make rules to prohibit certain kinds of discussions. 14 

Thus, under the Government of India Act, 1935 the Indian Legisla¬ 
tures had not the full freedom of speech. The various restrictions which 
could be imposed by the Governor-General or the Governor, as the case may 
be, greatly narrowed the privilege. It was due to the reason that Indian 
Legislatures were only subordinate Legislatures and were not free and 
independent. 

The Indian Constitution 1950 grants the privilege of freedom of speech 
in the Legislatures in very wide terms. Article 105 (1) says:— 

‘Subject to the provisions of this Constitution and to the rules and 

12. Section 28(1) The Provincial Legislatures were granted the same privilege by 
section 71 (1) of the Act. 

13. Similar restriction was imposed upon the Provincial Legislatures by sec. 86 (2) of 
the Act. 

14. Section 38 clause (c) and (d). 
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standing orders regulating the procedure of Parliament, there shall be freedom 
of speech in Parliament ' ts 

Thus subject to the provisions of the Constitution and the rules and 
standing orders regulating the procedure of Parliament (or of State Legislature 
the case may be) there is full freedom of speech As our Legislatures are 
now the Legislatures of an independent and democratic State, it is necessary 
for them to ha\e this privilege This privilege of the members of the Indian 
Legislatures is wider than that of the House of Commons The freedom of 
speech m the House of Commons extends only to debates and proceedings 
in the House 15 Wade and Phillips have expressed the opinion that the 
freedom of speech in Parliament relates only to words spoken by a member 
in the performance of his duties as a member of Parliament and does not 
extend to casual conversation (though m the House) amongst members on 
private affairs 17 In other words, the privilege of freedom of speech is enjoyed 
by a member only in respect of words spoken by him in the performance of 
his duties a» a member But in India the privilege extends to anything said 
in the House, or any Committee thereof ** ‘Anything said’ is not confined 
only to the words spoken by members in discharge of their duties It is wide 
enough to cover conversation on private affairs also If a member uses 
insulling words towards another member m private conversation in the House, 
the latter has no remedy against the former in a court of law The remedy 
against such wrong may be sought in the House itself 

The other point that needs to be enquired is as to whether the privilege 
is confined to the words spoken within the walls of the Chamber of a Legis¬ 
lature, or extends to the words spoken or written which, though beyond the 
walls of the Chamber, are ancillary to the debate or proceedings in the 
House or a Committee thereof In England, a Select Committee, appointed 
in the Session 1938-39, considered the question and said in its report that ‘the 
privilege is not confined to words spoken in debate or to spoken words, but 
extends to all proc*edings m Parliament The term ‘proceedings in Parlia¬ 
ment’ has never been construed by the Courts, it covers both the asking of a 
question and giving written notice of such question, and includes everything 
said or done by a member in the exercise of his functions as a member m a 

Committee of cither House, as well as every thing said or done m other 

15 Articles 1W(1) grants the same prmlege to the members or the State Legislatures 

to identical terms _ 

16 See Art 9 of the Bill or Rights 

17 Wade and Phillips Constitutional Law (Sth Edi) p 121 

18 Indian Constitution Article 10Sf2) 
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House, in the transaction of parliamentary business.’ 19 However, this view 
does not appear to have found favour in Strauss’ case 20 in which the House of 
Commons took the view that a letter written by a member to a Minister direc¬ 
ting his attention to matters of administration in a public corporation and 
criticising the same was not a ‘proceedings in Parliament’. 

In India, the privilege of freedom of speech is granted in respect of 
the speeches made in the Houses of Legislatures, and the immunity from 
court proceedings extends in respect of anything said or any vote given by 
a member in the House. The expression ‘proceedings in Parliament’ is not 
used in the Articles granting the privilege. It has been stated earlier that 
the words spoken within the walls of a Chamber are covered by the privilege 
and it includes all those acts which are done in connection with the 
proceedings of the House, such as, notices for Motions, Questions etc. 
The position in respect of ancillary acts to the debates and proceedings 
which are done beyond the walls of the House is not clear. But keeping 
in view the purpose for which the freedom of speech has been guaranteed, 
it should extend also to ancillary acts of the above nature. It was rightly 
held in Coffin Vs. Coffin, 21 an American case, that freedom of speech is 
not confined to delivering an opinion, uttering a speech or haranguing in 
debate, but extends to ‘giving a vote, to the making of a written report, and 
to every other act resulting from the nature and in the execution of the 
office. The same view was taken in R. V. Bunting 22 where it was said that 
a, member is not liable in ordinary courts for anything he may say or do 
within the scope of.his duties in the course of parliamentary business.” 23 
It is submitted that the same principle will apply in India also. 

The question as to whether the freedom of speech is subject to 
Official Secrets Act came for consideration in Duncan Sandy s' case (1938). 

It was reported by the'Select Committee that ‘disclosures by members in 
the course of debate or proceedings in Parliament cannot be made the 
subject of proceedings under the Official Secrets Acts.” 21 

Thus complete freedom of speech is enjoyed by members within the 
walls'of the Chambers. Even if the speech of a member casts aspersions 


19. (1939-40) H.C. Paper 100. 

20. See House of Commons Debates (1957) Vol. 591, No. 137, Cols 208-346. 

21. 4 Mass, 1, per Parsons C. J- 

22- 7 Ontario Reports (1884-85), p. 563, per O’Connor. J. 

23. See also Killown V Thomson, 103 U. S. 168. 

24. H. C. Paper (1939) 101. 
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on another Legislature, nc proceedings can be taken against him M Now, 
it is quite clear that no external interference can be mads with the speech 
of a member in the House ‘But this freedom from external influence or 
interference does not involve any unrestrained licence of speech within the 
walls of the House’ ** Certain constitutional restrictions have been imposed 
upon the freedom of speech The freedom of speech granted by the 
Indian Constitution to the Legislatures is subject to two restrictions the 
provisions of the Constitution, and the rules and standing orders regulating 
the procedure of the Houses View has been expressed that the freedom 
of speech is subject to Articles 19 (I) (a), 118, 121 (and Articles 20S and 
211 in the case of State Legislature) 17 It is submitted that the words 
regulating the procedure of the Parliament (or State Legislature), occunng 
in clause (1) of Articles 105 and 194 should be read as governing both 
“the provisions of the Constitution” and “the rules and standing orders" 
So read, freedom of speech in the Legislature is subject to the provisions 
of the Constitution relating to the procedure of the Legislature, that is. 
Articles 118 and 121 in case of Parliament, and Articles 208 and 211 in case 
of State Legislatures, and it is not subject to the general provisions of the 
Constitution*® 

Article 118 gives power to each House of Parliament‘to make rules 
for regulating subject to the provisions of the Constitution, its procedure 
and the conduct of its business * This provision authorizes the Houses to 
curtail or modify the freedom of speech simply by the process ‘of rule 
making But this rule making power of the Houses is not absolute It 
is limited by the provisions of the Constitution as it js m the United States *• 
Thus, if a rule made by a House violates a fundamental right, it may be 
declared invalid 10 All the Legislatures have made their rules which have 
laid down a number of restrictions upon the freedom of speech 31 

No words or expressions should be used in the House which offend gainst 
the rules of debate or Power or lower the dignity of the House, or in any 

25 Privileges Digest (19'9) pp 79-80 

26 Anson Law nnd Custom of the Constitution Vol .1 p 170 

27 D D Bvsu Commentary on the Constitution of India, (4th edi) Vol 2, p jgo 

28 SeeMSM Sharma Vs Sri Krishan Sinba, AIR (1959) S C 393 nnd Supre me Court 
special Reference No 1 of 1964 

29 MS V Baltin 144 US! , 

30 Art 203 imposes the same restriction on the freedom of speech m State 

Legislatures 

3 t See 552 of the Rules of Procedure and Conduct of Business m the House of 
People (19571 
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other way amount to an abuse of the freedom of speech. Such words and 
expressions are called ‘unparliamentary expressions.’ 32 When an 
‘unparliamentary expression’ has been used by a member, he may be asked 
by the Presiding Officer to withdraw it, or the latter may order its expunction 
from the debate. 33 A member may be punished also for using unparlia¬ 
mentary expressions. 34 

Article 121 imposes another restriction on the freedom of speech in 
Parliament. 35 It says :— 

“No discussion shall take place in Parliament with respect to the 
conduct of any Judge of the Supreme Court or of a High Court in the 
discharge of his duties except upon a motion for presenting an address to the 
President praying for the removal of the Judge. ” 

The object of this Article is to secure the independence of the judges 
of the Superior Courts. The Constitution makers attached so much 
importance to the independence of the Judiciary in this country that they 
thought it necessary to place them beyond any controversy except in the 
manner provided by Article 121 ”. 36 The State Legislatures are absolutely 
prohibited from discussing the conduct of a judge. This prohibition has 
been embodied in the rules of procedure of all the Legislatures. 37 The 
prohibition of discussion of the conduct of a judge is in respect of the 
discharge of the duties by the latter. The duties of a judge are in part 
judicial and in part administrative. As the word ‘duties’ is not qualified by 
‘judicial’, the immunity extends to ail those acts of a judge which are 
performed by him in the discharge of any duties imposed upon him by law. 

It is clear from the Article that the members are prohibited from discussing 

32. See, Kerala Legislature Secretariat. Unparliamentary Expressions (Expressions 
declared unparliamentary by the various Legislatures in India and in the Countries 
of the Commonwealth) Trivandrum (1958); Lok Sabha Secretariat, New Delhi 
(1958); A list of unparliamentary expressions; ibid 1963; Bihar Legislative 
Assembly. Patna: Unparliamentary Expressions in the Bihar Legislative 
Assembly (1957—61), 1962; Kerala Legislature- First Supplement to the booklet 
‘unparliamentary expressions published by the Secretariat in July 1968, Trivandrum 
1962. 

33 See rule 380 of the Rules of Procedure and Conduct of Business in Lok Sabha 
(1957). 

34 . Rules 373 and 374 ibid. 

35 Art. 211 imposes the same restriction on the freedom of speech in a State 

Legislature. 

36 S. C. Special Reference No. 1 of 1964. 

, 7 Rule 4 | (2) (IX) of the Rules of the House of People and Rule 200 (V) of the Rules 
of the Council of States. 
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the conduct of a judge which is in the discharge of his duties and not his 
private conduct It was held, therefore, by the Committee of Privileges of 
the Bombay Legislative Assembly that Article 211 did not bar a question as 
to whether liquor permits had been given to Judges 33 The second thing that 
is clear from the Article is that it is only the conduct of the Judges of the 
Supreme Court and High Courts that the members are forbid¬ 
den to discuss and not that of the judges of the lower courts or other judicial 
officers If any discussion takes place in respect of the conduct of the latter 
the constitutional provision is not violated However, any discussion in a 
Legislature with respect to the conduct of any Judge of the Supreme Court or 
of a High Court in the discharge of his duties does not give cause for a legal 
action Clause (2) of 105 and clause (2^ of 194 protect the members of 
Parliament and the State Legislatures respectively against such action It is 
the Presiding Officer of the House who is to see that this constitutional 
provision is not violated by the members If inadvertently or otherwise a 
speech is made within a Legislative C ,amber which contravenes Article 121 (or 
Article 211 m case of State Legislatures) the House itself has the power of 
taking action against the member who made the speech The Presiding 
Officer may direct the withdrawal of the member from the House, 3 * or he 
may name him for suspension,* 0 or order expunction 11 of the offending part 
of the speech from the proceedings of the House, or the member may be 
asked to withdraw his remarks 


The privilege of freedom of speech is not confined to the members of 
Legislatures It extends to the persons who by virtue of the Constitution 
have the nght to speak in and otherwise to take part in the proceedings of a 
House of Parliament (or State Legislature as the case may be (or any 
Committee thereof 13 Thus, the Attorney-General (and m State Legislature 
the Advocate-General of that State) and a Minuter (who is not a member 

or the Legislature, or while he is speaking or taking part m the proceedings 
of the House of which he is not a member) and officers of the House enjoy 
this privilege It extends to certain other persons also ■ Witnesses, pet. 
tioners counsels and others are protected from molestation, threats, or legal 
proceedings on account of what they may have said or done m either House 
or a Commit e t ereof Such persons may be regarded as being participants 

38 (1953) Report of theComnutlee of Privileges, Bombay Legislative Assembly 

095 ™ ” ^ ” ° f PrOCCdUfe and Business in Lot Sabba 

4a Rule 374 ibid. 

41 Rule 380 ibid 

42. Clause (4) of Art. 10S and of 194 
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to that extent in proceedings in Parliaments. 43 

The above lines clearly point out the importance of the privilege of 
freedom of speech. But it should also be remembered thatireedom of speech 
is not only a privilege, but it is a duty as well. It is the duty of a member 
not to do things prejudicial to the freedom of speech. On July 15, 1947, the 
House of Commons declared by resolution that “it is inconsistent with the 
dignity of the House, with the duty of a member to his constituents, and 
with the maintenance of the House, with the privilege of freedom of speech, 
for any Member of this House to enter into any contractual agreement with 
an outside body, controlling or limiting the Member’s complete independence 
and freedom of action in Parliament or stipulating that he shall act in any 
way as the representative of such outside body in regard to any matters to be 
transacted in Parliament; the duty of a Member being to his constituents 
and to the country as a whole, rather to any particular section thereof.” 44 

Thus the freedom of speech must be used by the members to discharge 
their duties as the representatives not only of their constituents but of the 
country as a whole. A member should not allow his speech to be influenced 
by any other consideration. If he allows it to be limited, controlled or influ¬ 
enced by extraneous considerations and acts as a representative of some 
outside body, he becomes liable for the breach of the privilege of the House, 
and in such cases serious action has been taken. 45 


43. May, op. cit p. 59 

44. May, op. cit p. 52 

45. Mudgal’s case: Journal of the Society of Clcrks-nt-the-Tablc ih Empire 
Parliaments Voi. 20 (1951) p. 168 81. 


LAW COURTS AND EQUITY 


R S Menya, Lecturer 
University Law College, Chandigarh 

Law is for the Rich We do not get just ce from the courts The liars 
are probable winners in cases Justice is expensive The witnesses seldom 
tell the truth 

These are the phrases which we generally hear from the general 
public specially the litigants 

In spite of the fact that we have regular legal system in our country 
and special persons knowing how to administer law are there to 
administer the law m the Law Courts but still we hear such things which 
go to show that there is some defect somewhere It becomes the duty of 
every law knowing and specially of those who administer the law to think 
calmly as to why this frustration, dissatisfaction and unreliability in the 
minds of litigating people 

There may be several other reasons also which are all not possible to 
be incorporated in this article but the main thing to my mind is the 
limitations of the courts in administering the law The technicalities of 
procedure is the main factor which gives rise to such like frustration and 
dissatisfaction No doubt there is a remedy for any wrong but to get 
the remedy, very comph'ated procedure has to be gone through This 
procedure is unknown to the general public who go to the courts and 
they have to depend on the help of technical persons for keeping the 
procedure in order A little going away from the prescribed procedure 
mates the case altogether different Many poor people are unable to 
approach the courts but even those who do it with various difficulties have 
to face lot of trouble and botheration because the prescribed procedure is 
complicated 

Secondly there are no Equity Courts in India Hose courts who do 
try to go into the equity arc only few, that ts the superior courts, while 
mfcrior courts are always afraid of deeding cases on equity bas.s because 
the law and procedure are different Not only the lower courts, sometime 
Ihe highest courts powers are also so Wed that they cannot decide 
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cases on the basis of equity. Let us take an example ; one goes in second 
appeal in the High Courts against the judgement of the lower appellate court. 
The party feels that whatever the defects are would be remedied by the 
High Court and whatever grievances they have, they will put before the 
court little knowing that the court sitting in second appeal cannot hear all 
what you wish to say rather more technically speaking the courts are barred 
from going into the facts in a second appeal unless and until a very strong 
case is made out where the court may be compelled to look into the 
facts. The second appeal can lie only on the following grounds and no 
other viz.:— 

(i) The decision being contrary to law or to some usage having 
the force of law. 

(ii) The decision having failed to determine some material issue of 
law or more having the force of law. 

(iii) A substantial error or defect in the procedure provided by the 
Civil Procedure Code or by any other law for the time being in 
force which may possibly have produced error or defect in the 
decision of the case upon the merits. 

Thus what we see is that as a general rule a second appeal lies on 
a question of law and the section expressly bars a second appeal on question 
of fact. There are various authorities on the point that there is no jurisdic¬ 
tion to entertain a second appeal on the ground of erroneous finding of 
fact ,however gross or inexcusable the error may seem to be. What 
happens is that if there is no error or defect in the procedure, the finding 
of first appellate court upon a question of fact becomes final and the 
High Court is left with no power to look into the facts howsoever the party 
may try to bring the court round to bear him on facts. 

Now the evidence, statements, full record of the case is there before 
the High Court but due to hard technicalities the court has no power to 
go into it. 

Thus the question arises whether in a country like ours where the 
witnesses do not give their own statements but wish to give the statement 
as may be beneficial to the party they are appearing for, where falsehood 
' but not the truth is thought to be proper to be stated before a court, where 
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the witnesses are tutored before going into the witness box, where the party 
is afraid of catling truthful witnesses and where persons do not hesitate^ 
to make false statements and where morals of the people are not so high, 
as to condemn a false w ltness in public but in spite of all this the courts 
have no other option accepting to place their reliance on the testimony of 
such like people As a matter of fact most of the cases in Indian Courts are 
decided on hearsay evidence which though is inadmissible People say what 1 
they are compelled to say and not what they want to say and when they say J 
what they are compelled to say it means they say what others say him to 
say which in turn all becomes a hearsay and the courts have to base their' 
decision on what they say Such circumstances necessitate that equity 
courts should be there So long courts will go on deciding cases sitting W 
their chambers, so long they will not try to go to the field work, unless 
they in each case where inspection of places can bring the court tojrigbt 
conclusions, make proper inspections on going on the spots, this frustration 
would go on The courts, unless they go little beyond the procedure and 
begin to decide cases on the bases of their own knowledge after verifying 
from various sources, the truth can really not take the better place People are 
so much afraid and convinced that ihe cases are lost if real truth Is spoken 
This fear and conviction must go from the mind of the people The lawyers 
and the judges can alone make etforts to remove this wrong conception 
m the mind of people This can only be done by Equity Courts 




BOOK REVIEW 


INTRODUCTION TO MODERN HINDU LAW BY J. Duncan M. Derrett, 
Reader in Oriental Laws in the University of London, Oxford 
v ■ " University Press, 1963. 

J. Duncan M. Derrett is not unknown to India. He was Tagore 
Professor of Law for 1953. His learned and critical articles appearing in 
Indian Journal have thrown light on many a controversial topic of Hindu 
law. His erudite learning, analytical approach and deep insight do not fail 
to impress any one. His work under review is another brilliant instance of 
his great learning and deep insight. 

Doctor Derrett in the Preface to the Book informs us- that he had 
primarily written the book for ‘the student of Hindu law for the examina¬ 
tions of the Universities of India and Pakistan and the University of London 
and also the student taking the Hindu law part-paper in the examinations 
for Call to the English Bar’. Dr. Derrett is very much right when he 
says that the Indian law student has a limited time at his disposal and in 
view of this the learned author has ‘eschewed extensive quotations from origi¬ 
nal sources and all distractions from the business in hand’. 

* Hitherto, Indian Universities mostly prescribe ‘Mulla’s Hindu law’ 
for the LL.B. examination. Mulla’s book is prescribed not because it 
is a good text book for the student, but because there is no better and suit¬ 
able text book available on the subject Mulla’s Hindu law is certainly a good 
book for the lawyer, but it is far from a text book that a gradute-student in 
law needs. There are other books, much smaller in size—and most of them 
have that as the only merit—but none has been yet approved as a standard text¬ 
book by our Universities. Mayne’s work on Hindu law has been considered 
as classic and generations of students in LL.M. classes have read it and 
would continue to read it, even though its latest edition in the market is 
that of 1950. But, then, it is only to an exceptionally brilliant student' 
of the LL.B. class that we suggest to read Mayne—now for the uncodi¬ 
fied portion of Hindu law alone. Despite the fact that Mulla’s Hindu 
law is presciibed for the LL.B. students, not many of them, read it. Most 
of them read much smaller books, assortment of which is easily available 
in the market. Dr. Derrett has endeavoured to write a book which is 
not very lengthy, yet not very short. The book contains 534 pages dealing 
with Hindu law, 22 pages dealing with Hindu law in East Africa and 85 pages 
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contain texts of certain important statutes But then no standard work on 
Hindu law could be more concise than this, if it has not to lose the basic 
merit of clarity and neatness of exposition 

'Introduction to Hindu Law' can now safely be prescribed as a text 
book for LLB students 


Dr Derrett has covered the entire subject under nine titles His 
tory. Sources and Application of Hindu law, Legitimacy and Rights and 
Duties Arising from Birth, Minority and Guardianship, Adoption, Marnage 
and Divorce, the Joint Family and Partition, Intestate Succession, Testa¬ 
mentary Succession, and Religious Endowments Majne dealt with the subject 
under twenty titles The Nature and Origin of Hindu law, the Sources of 
Hindu Law (Two Chapters), Marriage and sonship, Adoption, Minority and 
Guardianship, Early Law of Property, The Joint Family, Liability for Debts, 
Alienations, partition. Succession under Mitakshara Law, Succession under 
Dajabhaga Law, The Hindu Women’s Right to Property Act, Exclusion from 
Inheritance Stridhan, Women’s Estate, Maintenance, Impartible Estate, Gifts, 
Wills, and Religious and Charitable Endowments Mulla dealt with under 
thirty-one titles The difference between Dr Derrett’s treatment and that of 
Mayne and Mulla is the difference of the new angle and the old Sources of 
Hindu law continue to be as important as they were But a decade or two 
ago. a teacher of Hindu law used to devote ten to fifteen lectures to LL B 
classes on Sources To day five to six lectures are considered sufficient At 


a graduation stage in one paper of Hindu law, it is not expected of him that 
he would go into the details of history and sources of Hindu law, nor it is 
necessary History and Sources of Hindu law may be profitably studied in 
detail in a paper on Legal History, but strangely enough very little is included 
of the History of Hindu law m the paper which goes under the name and 
style of the Indian Legal History Since the present student of Hindu law 
in LL B classes is not expected to know more than a bare out-line of 
history ard sources of Hindu law. Dr Derrett deals with the subject in 
twenty-nine pages Similar!} the joint family, alienation of the joint family 
property and partition of the joint family property are dealt with in one 
chapter the Joint Family and Partition’ While legitimacy and 'rights and 
duties arising from birth —a unique feature of Hindu jurisprudence, where- 
m child is born w Ufa property-are dealt with ,n a separate chapter The 
author himself gives an explanation for not givuig 'Maintenance' a separate 

treatment Ibetaie that it «s harmful for the student to think of mainten- 
ance in the abstract The duty to maintain a wife, a widow, or a daughter 
° T a dCCeaSed person ’ s indents is not always 

L h ,r- ma.menane. ? Jm* bClter ' *° ** m,nd ' to deal w,th maintenance of a 
W.R, maintenance of children parents and so on , n the appropriate chapter' 

analytical technicm-* *** r°° k re ' ,cw 15 lhe application of the 

analytical techmqu. Some of the expositions are brilliant, one «s simply 



The Law Review 


329 


impressed of the author’s critical faculties and great insight. Section 11 of 
the Hindu Minority and Guardianship Act, 1956, provides, ‘After the 
commencement of this Act, no person shall be entitled to dispose of. or 
deal with, the property of a Hindu minor merely on the ground of his or her 
being the de facto guardian of the minor’. Of this provision the learned 
author opines that two lines of interpretation can be taken. "But the second 
line of interpretation takes advantage of the words 'entitled to dispose’ and 
interprets them strictly. No guardian by virtue of his guardianship has any 
title in the property of his ward, but his office, established by law, entitles him 
to make alienations which would bind the minor’s estate. The previous state 
of the law, by which, in certain circumstances, a de facto guardian was 
entitled to bind the minor’s estate, is not, it is submitted, altered by 
Section 11.” To take another illustration : the common belief is that the 
children of a void marriage which is declared void are legitimate by virtue 
of Section 16 of the Hindu Marriage Act, 1955 (see Mulla, p. 861-63) but Dr. 
Derrett does not think so. According to the learned author such children 
are "outside the scope of the relief since they would not have been ‘legitimate 
children of the parties to the marriage if it had been dissolved instead of 

having been declared null and void.’, for of course a void marriage cannot 

be dissolved.” 


The Hindu Marriage Act, 1955 avowedly does not talk of consent of 
the bride or bridegroom. Section 12 merely points out that if the consent of 
the petitioner is obtained by fraud or force the marriage is voidable. The 
peculiarity of the Hindu Marriage Act is that it does not attach legal conse¬ 
quences to certain acts which ordinarily should ensue for them. For instance. 
Section 5, Clauses (ii) and (vi) lay down that a boy below the age of 18 and 
a girl below the age of fifteen have no capacity to marry, and that a girl who 
is below the age of eighteen, cannot marry without the consent of the guar¬ 
dian. But if the marriage is performed in violation of these provisions, the 
marriage is none-the-less valid. Dr. Derrett opines that Section 11 ‘is not to 
be construed according to maxim exressio uniits est exlusio alterius.' The writer 
feels that in certain cases a marriage can be declared void for want of consent. 
He takes two arguments : under the old Hindu law sankalpa on the part of 
the bridegroom was one of the necessary ceremonies; secondly, since Section 12 
provides that a marriage where consent is obtained by fraud or force is 
voidable, ‘the implication is, it is submitted, that where there is no consent 
at the time, and a party has no intention of marrying the other, the marriage 
is void and not merely viodable’. That this should be so, no one doubts. 
But whether that interpretation flows from the provisions of the Hindu 
Marriage Act, 1955 is very doubtful. But the suggestion is brilliant—indica¬ 
ting a line of argument, where the judicial interpretation may supply a 
lacuna in the statute. 
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As the title of the work indicates and as the author indicates in the 
Preface of the Book, ‘this book is an introduction to modern Hindu law’ In 
the Preface earlier the author asserts “It seems that the Sanskrit texts and 
their translations and older interpretations now belong to the orientalist and 
the legal historian Modem law has parted company in fact, if not always 
nominally, with the ancient sources " To a very great extent the assertion of 
the author is correct The codified portion of Hindu law is basically new 
But then the fact remains that one cannot appreciate (and comprehend) 
some of the provisions of codified law without a background of sastric law 
Take for instance, despite the fact that the Hindu Marriage Act, recognizes 
divorce, the Hindu marriage basically still remains a sacrament, a kanayada 
nam this and this alone can explain absence of consensual element in the 
marriage tie Unlike English Common law, the Hindu marriage cannot be 
impeached even now on the ground of non-consent of either party The 
Hindu Succession Act, 1956 still provides separate set of heirs to the property 
of a Hindu male and Hindu female Different types of properties of a Hindu 
female, devolve differently It may be difficult to appreciate this provision 
unless one has some knowledge of old law The distinction that operated 
before 1956 between the stridhan and women’s estate, continues to influence the 
law even to day But then a work which purports to be an introduction to 
modem Hindu law and which is primarily written for the graduate students m 
law cannot afford to contain extensive quotation from ancient texts, if it has 
not to lose its basic merit of a concise work Further, it ts not true that the 
author has totally avoided a reference to ancient texts Certain provisions of 
non codified law are such which cannot be understood without a reference to 
some texts For instance, in dealing with ‘Reunion’ Brihaspati’s text cannot 
be avoided And the learned author quotes it verbatum The same is true 
elsewhere 

The author has also avoided decorating the pages of his work with 
cttations of all the decided cases on a point In fact a graduate student is 
leasi concern'd with all the cases , nor has he the time to consult them And 
it is good not to frighten him by too many cases He reads (if he reads at 
all) only what we call, leading cases And if reads that much it is sufficient By 
quoting only the ‘most relevant’ cases the author makes a friendly approach 
and induces a student to read at least some cases 

One can say that the work under review is of high academic merit and 
would serve most usefully those for whom it has been written although the 
writer claims that he had not written the book for the lawyer But even a 
lawyer can greatly profit from the work Many a possibility of a new line 
of interpretation arc thrown by the author 

One wishes that the learned author brings out a cheap edition for 
students I have felt that the book is not within the reach of many students 
who would have like to possess a copy 


P Diwan 
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FREEDOM OF THE PRESS 1 : A COMPARATIVE STUDY 


By 

G. C- Gandhi, m.a., ll.b. 

“ Our liberty depends on the freedom of the press, 
and that cannot be limited without being lost.” 

Thomas Jefferson. 

The history of the Press is the story of man’s long struggle to 
communicate freely with his fellow men—to dig out and interpret news 
and to offer intelligent opinion in the market place of ideas. 2 "The battles 
for a free Press are a part of the march of democracy.” 3 The tender plant 
of democracy can flourish only in an atmosphere where there is a free 
interchange of views and ideas which one not only has a moral right, but a 
moral duty to express. Democracy can thrive not only under the vigilant 
eye of its legislature, but also under the care and guidance of public opinion 
and the Press is, par excellence, the vehicle through which opinion can become 
articulate. 4 John Milton’s powerful defence of a free Press in his Areopagitica 
as early as 1644, has become locus classiats : .... “as good almost 

kill a man as kill a good book; who kills a man kills a reasonable creature, 
God’s image; but he who destroys a good book kills reason itself.” 5 

The freedom of the Press is closely connected with, and in fact forms 
part of, the general right of the freedom of speech and expression—the 
latter is the genus of which former is the species. In this sense, it is the 
‘Palladium of the civil, political and religious rights of an individual’ (Junius). 


*Sbri Gandhi is an LL.M. (Part II) student. 

1 The introduction of the Press Council Bill in Rajha Sabha recently has once again 
focussed public attention on the much-discussed question of the freedom of the * 
Press in India. 

2. Edwin Emery: “The Press and America—An Interpretative History of Journa¬ 
lism” 2nd edn., p. (v). 

3. F. S. Siebert, J. D.: "The Rights and Privileges of the Press”, p. (vii). 

4 Report of the Indian Press Commission, Pt. I, (1954), p. 359. 

5." Quoted by Hood Phillips, “Constitutional Law”, 2nd edn., p. 520. 

361 



362 


The Law Review 


The central position of the liberty of the Press can best be understood from 
the following words of Isaiah Thomas 

“Should the liberty of the Press be once destroyed, farewell the 
remainder of our invaluable rights and privileges’ We may next 
expect padlocks on our lips, fetters on our legs, and only our 
hands at liberty to slave for our Horse than Egyptian Taskmasters, 
Or—Fight our way to Constitutional freedom ”• 

This, then, is the importance of a free Press in a democracy But 
the freedom of the Press, like other freedoms, may at times be abused 
Necessary safeguards have, therefore, to be provided so that the liberty may 
not turn into licentiousness The Press as an institution, important as it is, 
is not superior to the system of Government under vshich it operates but is 
subject to its laws and regulations The Press is the product of and not the 
master of democracy ” 1 No doubt our social interest ordinarily demands 
the free propagation and interchange of vie s but circumstances may arise 
when the social interest in public order may require a reasonable subordination 
of social interest m free speech, expression and circulation of ideas, to 
the needs of our social interest in public order 8 “It cannot be overlooked 
that the Press is a mighty institution wedding enormous powers which are 
expected to be exercised for the protection and good of the people but which 
may conceivably be abused and exercised for a»tJ-$ocial purposes by inciting 
the passions and prejudices of a section of ihe people against another section 
and thereby disturbing the public order and tranquillity, or in support of a 
policy which may be of a subversive character ”• It follows that no 
Government however strong and liberal it may be, can afford to give to the 
Press absolute freedom to disseminate its news and views, and some 
restrictions have, of necessity, to be imposed In this context, the following 
observations of Mons Lopez in his report to the Economic and Social 
Council of the United NaUons, quoted by the Indian Press Commission, 
deserve to be mentioned 

what is objectionable is the imposition of arbitrary and 
unnecessary restrictions and not necessarily the restrictions 
themselves If it is true that human progress is impossible 
without freedom then it is no less true that ordinarily human 

6 A recent statement of the value of a free Press is contained in the opinion of Chief 
Justice Hughes of the U S Supreme Court in Near v Minnesota, 233 U S 697 
0931) 

7 Harold L. I ekes : "Freedom of the Press Today* , p 41 

g Vi endra v State of Punjab. AIR 1957 SC 896. 

9 S. R. Dass C. 1 (as he then was) in Vircndra v State of Punjab AIR 1957 SC 896- 
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progress is impossible without a measure of regulation and 
discipline. Indeed one might say that the restrictions are 
essential to the preservation of the freedom itself and that what 
makes freedom usable as a factor of human progress is the 
existence of essential compensatory limitations. At this stage of 
human progress, freedom, like atomic energy, would be an anarchic 
and unmanageable force save when it is placed under adequate 
control." 10 

Here we reach the crux of the question If in the social interest of 
public order and 'for the preservation of freedom itself’, some restrictions have 
to be imposed on the liberty of the Press, what kind of restrictions these are 
going to be and what will be the test of ‘reasonableness’ with respect to the 
freedom of Press? It is obvious that some restrictions like pre-censorship.may 
be imposed on the Press which by their very nature cannot be applied to the 
individual. Again, is the Press, as a special organ of publicity, to enjoy some 
privileges and immunities not enjoyed by ordinary citizens or is the freedom 
of the Press 'to be as wide and no wider than that of the individual’s? 
These and divers other problems connected with the Press have been solved 
differently in various countries. There is sometimes a talk that the Press 
in India does not enjoy the same amount of liberty as it does in some other 
advanced democracies. It, therefore, becomes necessary to examine the 
ambit and scope of the concept of ‘freedom of the Press’ as is understood m 
a few other countries, and then to see whether the freedom of the Press, 
as interpreted by our Supreme Court, compares favourably or unfavourably 
with these other countries. 


POSITION IN ENGLAND. 11 

In the words of Dicey, “ . • • the English Law in general 
recognizes no special privilege on behalf of the ‘Press’ if by that term is 
meant, in conformity with ordinary language, period,cal literature in general, 
and particularly the newspapers. In truth, there is little in the statute-book 
which can be called a ‘press law’. The law of the press as it exists here is 
merely a part of the law of libel.” 12 Waters in the press are, therefore, like 

in Sce~Rcport of the Indi ,n Press Commission, Part I, 1954, p. 358. 

in i a nd freedom of speech and liberty of the Press have been secured after a 

11 . In England, $ P ]e oct ween the public and the Crown. A short but 

very long and SS d . the Constitutional History of England by 

s "r. TZy. Vo!, n. cS. K. s=0 .iso m. s. m. s„>™. v. s. k. sub., air 

„ “c’y C “£» of the Constitution", odn.. pp. 240-24I. For » »“• 

sec e. E., Libel Act, 1845 and Newspaper Libel and Registration AC, 1881 
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every other person, subject to the law of the realm and nothing else. 
''Indeed, the simplest way of setting forth broadly the position of writers in 
the press is to say that they stand in substantially the same position as letter - 
writers." 1 * 


It may be noted that the position in England is in marked contrast 
to that obtaining in USA, or France where ‘press law’ has long 
constituted and still constitutes to a certain extent a special department of 
legislation 


What constitute i 'freedom of the Press* 7 

The expression 'freedom of the Press*, if it can be used with reference 
to English law, is understood m a different sense from some other countries 
like USA "The liberty of the press", says Lord Mansfield, "consists 
m printing without any previous licence, subject to the consequences of 
law ">* "The Law of England" *avs Lord EUenborough, “is a law of 
liberty, and consistently with this liberty we have not what is called an 
imprimatur , there is no such preliminary licence necessary, but if a man 
publishes a paper, he is exposed to the penal consequences, as he is in every 
other act, if it be illegal " IS Blackstone is even more clear and specific 
"The liberty of the Press is indeed essential to the nature of a free state, 
but this consists in laying no previous restraints upon publications, and not 
m freedom from censure for criminal matters when published Every free 
man has an undoubted right to lay what sentiments he pleases before the 
public to forbid this is to destroy the freedom of the Press, but if he 
publishes uhat is improper, mischievous, or illegal, he must take ibe 
consequences of his own temeriij ’ ?1 * 


These dicta show at once that the so-called liberty of the Press in 
t,°i, 1Sa mere a PP* lcat<o n of the general principle that no man is 
punishable except for a distinct breach of the law. This principle is radically 
^ rt w,tfl an y scheme of licence or censorship by which a man is 
i e rom writing or printing any thing which he thinks fit, and is abo 
ppose in spirit to any regulation requiring from the publisher of an 
or inary newspiper a preliminary deposit of a certain sum of money 


13 Ibid p 249 

14 TheKicgv Dean of St Asaph (1784) IT R 42S(note) 

15- The King v CobbeU(!g04) 29 St Tr 1; See Odgets, "Libel and Slander" 3rd, edn . 
p to 

16. Commentaries on ihe Laws of England, IV, p 151 
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Hence, with one exception, 17 no such thing is known to English Law as a 
licence to print, or a censorship either of the Press or of political 
newspepars. 

This negative concept of the freedom of the Press in England, i. e„ 
no previous restraints, is mainly due to historical reasons. Soon after the 
introduction of the art of printing, a series of proclamations and statutes 
began to be issued to restrict and control printing. Under the prerogative 
and later by the Licensing Act, 1962, printing was a monopoly and was only 
permitted under licence. The freedom of the Press was asserted by men 
bice Milton who advocated the abolition of this system of licensing and 
ore-censorship In 1695, this Act lapsed and the Commons refused to renew 
it “not so much out of the respect for freedom of expression but cher 
because experience showed that licensing did not succeed in its objec . 
Since then the freedom of the Press has consisted in printing without licence, 
!"b ect to the consequences of ordinary law. and there has been no 
,. r.f thf* Press though the government has at times, (as in th- late 

Warsfbeen given limited powers of censorship during national emergencies^ 18 
Wars), g - , Wnrld War II censorship was imposed on the 

Thus at the outbreak be noIcd ^ 

Press under Defence Regu a restricted to matters relating to 

before long, the scope of c publication of other matters 

transactions with foreign prowcutloi^'under the law after 

free from previous restiamt, subject to pm 

publication. 80 

POSITION IN U. S. A. 

unlike England, the freedom of speech 
. V H been separately and specifically safeguarded 

of stage plays by Lord Chamberlain. See 

Theatres Act 1843 s ^ onstituUona , Law « 2nd edn., p. 520. 

James, introduction to E ^|» dL of the Press’ is understood 

Whereas it is broadly true that number of enactments which give the 
in England in a nagative sense* th Fof cxamp i e , the defence of apology is 

Press some not unimportant ad- 6 ined in a public newspaper or other 
only available in an action cl A ct 1843. Similarly, qualified privilege attaches to 
periodical publ.cat.on : « wit hin the United Kingdom of a wide 

reports in newspapers or bro ™”* ; t transacted at home, in the Common- 
range of matters of Defamation Act. 1952. «. 7 and Schedule, 

wealth or by international org ts amount to a special law for the Press, 

But" cannot be said thatThese « in an action for defamation can 

725 =7-?-S-“rr r 

p. 250. 


18. 

19. 

20 . 
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m the Federal and most of the State Constitutions The First Amendment to 
the Federal Constitution provides that "Congress shall make no law 
abridging the freedom of speech, or of the Press” This affords protection 
against unfriendly legislation by Congress The people of the States also hate 
guarded these freedoms with jealous care, by provisions of similar import 
in their several constitutions and a constitutional principle is thereby establi¬ 
shed which is supposed to form a shield of protection to the free expression 
of opinion in every part of the land 11 Thus the Constitutions of 33 out of 
48 federating States separately and specifically mention liberty of the Press in 
addition to the freedom of speech while the remaining states content them¬ 
selves by providing for speech only ” 

The ‘Press’ in this context, has been interpreted to comprehend 
any form of publication (including leaflets or pamphlets) which affords a 
vehicle of information and opinion,* 3 and the freedom has been held to 
comprise not merely the liberty of publication but also of circulation * 3 -* 4 
A publication containing nothing of possible value to society is as much 
entitled to protection as the best literature * s 

1 Although the First Amendment does not itself lay down any 
qualifications upon the liberty of the Press guaranteed therein, the United 
States Supreme Court has repeatedly held tint the constitutional provisions 
do not permit the free and unlimited publication of any thing at any 
time That there is a distinction between the liberty of the Press and 
licentiousness is consistently pointed out, although nowhere is an attempt made 
to set forth an infallible test for determining the dm ding line M 

Chief Justice Parker in Commonwealth versus Standing, 11 thus interpret¬ 
ed the constitutional guarantee regarding the freedom of the Press 

‘ The torn of the Press, not its licentiousness, this is the construc- 

_ tion which a just regard to the other parts of that instrument 

21 Cooley a Constitutional 1 unit at ions, 8lh edn , 11, Vol p 876 

22. For details see ibid, pp 876-880 Attention is also invited to the 14th Amendment 
which provides tnter aha that No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States , nor shall any 
State deprive any person of I 1 1 e, liberty or property, without due process of law 
In Grosjean v Am*r,ean Press Co (1936) 297 U S 233 (249), the U S 
Supreme Court has interpreted it so as to include the liberty of the Press * it 
is evident that by the First Amendment it was meant to preclude the national 
government and by the 14th Amendment to preclude the States, fTom adopting any 
form of previous restraint upon printed publications or their circulation ” 

23 Lovell v Griffin (1938) 303 U S 444 Hague v C. I O (1939)307 U S 496 

24 Ex parte Jackson (1878) 96 U S 727 
23 Winters v N Y (1948) 333 U S 507 

26. Siebert * The Rights and Privileges of the Press', p 7 
27 3 Pick, 304 313 (Mess 1825) 
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(the constitution), and to the wisdom of those who founded it, 

requires.The liberty of the Press was to be unrestrained, but 

he who used it was to be responsible in case of its abuse, 
like the right to keep firearms, which does not protect him 
who uses them for annoyance or destruction.” 

In Gitlow Vs. New York , 28 the Supreme Court had to pronounce 
upon the validity of the law of criminal anarchy. The Court in a majo¬ 
rity judgment expressed themselves as follows: 

“It is a fundamental principle long established that the freedom of 
speech and of the Press which is secured by the Constitution 
does not confer an absolute right to speak or publish without 
responsibility whatever one may choose, or an unrestricted and 
unbridled licence that gives immunity for every possible use of 
language or prevents the punishment of those who abuse this 
freedom... Reasonably limited—it was said by Storey—this 
freedom is an inestimable privilege in a free Government. With - 
out such limitation, it might become the scourage of the Re¬ 
public " 

In a still recent case, 29 the U. S. Supreme Court has stated: 

“It is recognized that punishment for the abuse of the liberty accord¬ 
ed to the Press is essential to the protection of the public, and 
that the common law rules that subject the libeller to responsi¬ 
bility for the public offence, as well as for private injury, are 
not abolished by the protection extended in our Constitutions.” 

II. If the constitutional guarantee regarding the liberty of the Press, 
as interpreted by the U. S. Supreme Court, protects only Liberty and not 
its abuse, the question naturally arises at what stage can it be said that 
the Press has abused and over-stepped the bounds of liberty ? 

Clear and Present Danger Test 

In Schenck Vs. United States 30 , Mr. Justice Holmes thus laid 
down the doctrine of clear and present danger as a solution of the said 
problem : 

“The question in every case is whether the words used are used in 
such circumstances and are of such a nature as to create a clear 


28. 1925 S. C- 13. 

29. Near v. Minnesota, (1931) 2S3 U.'S. 697. 

30. (1919) 249 U. S. 47. 
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and present danger that they will bring about the substantive evils 
that Congress has a right to prevent ” 

In a stilt later case 31 , involving publication of a newspaper, it was said 
that the language quite similar to that in the Schenck case perhaps "might 
be said or written even in the time of war in circumstances that would not 
make it a crime ” 

The test of clear and present danger is obviously somewhat vague as 
recognized by the U S Supreme Court itself in Whitney Vs California* 1 , 
m which Brandies J , observed . 

“This court has not yet fixed standards bv which to determine when 
a danger shall be deemed to be clear and what degree of 
evil shall be deemed sufficiently substantial to justify resort to 
abridgement of free speech and assembly as the means of 
protection ” 

Mr Justice Black in Bridges Vs California ** referred with approval 
to these remarks or Brandeis J , and went on to say “Nevertheless the 
clear and present danger language of the Schenck case u has afforded practi 
cal guidance in a great variety of cases in which the scope of constitutional 
protection of freedom of expression was in issue What finally emerges 

from clear and present danger cases is a working principle that the sub 
stantive evil must be extremely serious and the degree of imminence 
extremely high before utterances can be punished ’’ Four judges of the 
Supreme Court, however, gave a dissenting opinion They said “The 
Constitution is not a mere formulary Nor does it require displacement of 
an historic test (the test of reasonable tendency) by a phrase (clear and 
present danger) which first gamed currency in 1919 Schenck case, 

(jup/o) ” 

It will thus be observed that there is diversity of opinion even in the 
United States about the application of clear and present danger test ” 

However, it would appear from a review of other American cases that . 
the U S Supreme Court has recognized the nght of the State, in exercise of 

31 Prohwarkv U S, 24? U S 204(1919) For further cates emphasizing the lmpor- 
tance of the ‘natural tendency and reaiojubly probable effect’ of language, see Debs 
» U S 249 U S 2lt (1919, and Abrams v US 250 U S 616 

32. 274 U S 357(1927) 

33 314 U S 232(1941) 

34 (1919) 249 U S 47 j 

35 Sm Vidya Niwa, , salt AIR 1953 All 332ax p 3X5 fox a farthti duomion atoul 

this. j 
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its police powers, judging by the ‘clear and present danger’ test, to restrict 
the freedom of speech and the Press where such expression or publication 
is likely to incite people commit crimes or to disturb the public peace. 36 

III. Ingredients of'Liberty of the Press : 

The early American judges adopted the theory of the eminent English 
authorities like Blackstone, Lord Mansfield and Kenyon that the ‘liberty of 
the press consists in printing without any previous licence, subject to the 
consequences of the law’. In 1788, this view was expressed in a case in 
which a newspaper editor was summarily punished for contempt of court.” 
That the same idea has seeped down to recent times is evidenced by the 
opinion of Mr. Justice Holmes, when in 1906 he declared : ‘‘The main pur¬ 
pose of such constitutional provisions is ‘to prevent all such previous 
restraints upon publications as had been practised by other governments. 36 

Several variations of the Blackstonian theory can be found in the 
American interpretation of the free-Press provisions. It has been held that 
the only restraints that are illegal under the Constitution are those which 
were unknown to the Common Law as it existed in 1694, the date of the 
abolition of the licenser. 39 

In recent years, however, both judges and text writers have attacked 
the Blackstone theory as too narrow a definition for a democracy. It has 
been pointed out that when the fathers of the Constitution inserted the 
free-Press provisions they had just emerged from the harrowing, experiences 
under : the prosecutors of George III, and that one of their main objects was 
to abolish the odious seditious libel. 40 

Cooley, in his Constitutional Limitations, Vol. II, writes at p. 885 : 

«■.it is nevertheless believed that the mere exemption from 

previous restraints'cannot be all that is secured by the constitu¬ 
tional provisions, inasmuch as of words to be uttered orally 
there can be no previous censorship, and the liberty of the press 
might be rendered a mockery and a delusion, and the phrase 
itself a byword, if, while every man was at liberty to publish 
what he pleased, the ’ public authorities might nevertheless 
punish him for harmless publications.” 41 

36. Thornwill v. Alabama, 310 U. S. 88 (1940). 

37. Rcspublica v. Oswald, 1 Dallas 319 (Pa., 1788). 

38. " Patterson v. Colorado, 205 U. S. 454 (1906). 

39' Oswald's case, Supra. 

40 Sec Henry Schofield, ‘‘Freedom of the Press in the United States”, 67 (1914). Sec 
also Schench’ v. case supra. 

41 See also Emerson and Haber: ‘‘Political and Civil Rights in the United States”, 

• 2nd cdn., Vol-1, p. 272. 
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It will thus be seen that according to the modern interpretation, the 
liberty of the Press in the United States is not limited to the Blackstoman 
idea of laying no previous restraints It also affords immunity from subsequent 
punishment in all situations which do not come within the permissible 
limitations of the right w In Bridges Vs California the Supreme 
Court observed 

“The First Amendment cannot reasonably be taken as approving 
English practices prevalent at the time of its adoption, but on 
the contrary, the unqualified prohibitions laid down by the 
framers thereof were intended to give to liberty of the Press, 
as to the other liberties, the broadest scope that could be 
countenanced m an orderly society " 

The concept of freedom of the Press which emerges from all this has 
been stated thus 

“The constitutional liberty of speech and of the press, as we 
understand it, implies a right to freely utter and publish what¬ 
ever the citizen may please, and to be protected against any 
responsibility for so doing, except so far as such publications, 
from their blasphemy, obscenity, or scandalous character, may 
be a public offence, or as by their falsehood and malice they 
may injuriously affect the standing, reputation, or pecuniary 
interests of individuals Or, to state the same thing in some¬ 
what different words, we understand liberty of speech and of 
the press to imply not only liberty to publish, but complete 
immunity from legal censure and punishment for the publication, 
so long as it is not harmful in its character, when tested by 
such standards as the law affords . "** 


42. Cbaplmsky v New Hampshire, (1942) 315 U S 568 (572) 

43 (1941) 3M U S 252. 

44 Cooley Constitutional Limitations Vol II 8th edit , p 886 The following cotf 
cept of the freedom of the Press, as evolved by the American Press Commission 
was quoted with approval in Express Newspapers etc v Union, AIR J9SS SC 578 

* A* with all freedoms press freedom means freedom from and freedom for A 
free press is free from compulsion from whatever source, governmental, or social, 
external or internal From compulsions, not from pressures , for no press can be 
free from pressure except in a moribund society empty or contending forces and 
beliefs These pressures however, \f they ate persistent and distorting—as 
financial clerical popular, institutional pressures may become—approach 
compulsion, and something is then lost from effective freedom which the Press 
and the public must unite to restore ” After a review of American cases, their 
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IV. Position in times of War: 

The concept of freedom of the Press, as outlined above, obtains 
primarily in times of peace. In war-time when the very security of the 
State is at stake, the necessity and justification for some previous restraint 
upon publication of prejudicial statemants can hardly be questioned. 
During the World War, federal statutes were enacted with the purpose of 
preventing any interference with the government in the pursuit of its war 
activities. Some of these made it a criminal offence to hinder or obstruct 
government operations either by act or word. 45 The United States Supreme 
Court held that such statutes were justified by the existing emergency and 
did not violate the constitutional provision protecting freedom of speech and 
of the press. 40 In Schenck Vs. United States* 7 , Mr. Justice Holmes, in 

delivering the opinion of the court, said : “.When a nation is at 

war, many things that might be said in time of peace are such a hindrance 
to its effort that their utterance will not be endured so long as men fight 
and that no court could regard them as protected by any constitutional 
right”. 

Accordingly while in times of peace, any form of previous restraint 
would be unconstitutional, in times of war, censorship may be imposed, say, 
to prevent obstruction to military recruitment, 48 or publication of news 
relating to location of troops, or to prevent actual obstruction of war 
efforts, 4 * or to prevent incitement to acts of violence to the government. 50 


Lordship of oar Supreme Court in the above-cited case themselves summarised the 
concept of freedom of press in the United States, in these words : 

“It is clear.that in the United States : 

(a) the freedom of speech comprehends the freedom of- the press and the 
freedom of speech and press are fundamental rights of the citizens ; 

(b) the freedom of Press rests on the assumption that widest possible dissemi¬ 
nation of information from diverse and antagonistic sources is essential to 
the welfare of the public; 

(c) such freedom is the foundation of a free government of a free people ; 

(d) the purpose of such a guarantee is to prevent public authorities from assum¬ 
ing the guardianship of the public mind ; and 

(e) freedom of the press involves freedom of employment or non-employment 
of the necessary means of exercising this right i. e., freedom from restriction 
in respect of employment in the editorial force. 

45. Cooley’s Constitutional Limitations, p. 904. 

46. Schenck v. U. S„ 249 U. S. 47 ; Debs v. U. S., 249 U. S- 211. 

47. 249 U. S. 47. 

48. Schenck’s case supra, and U. S. v. Pelley, (1943) 318 U. S. 764. 

49. Near v. Minnesota, (1931) 283 U. S. 697. 

50. Gompcrs v. Buck Stove Co., (1911) 221 U. S. 418 (439). 
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V. Tax on Newspapers * 1 

One important incident of the broad meaning now given to the 
constitutional guarantee regarding the freedom of speech and of the press 
by the United States Supreme Court is that ‘freedom of the Press’ implies 
immunity not only from censorship but also from any other form of previous 
restraint 11 Thus in Grosjean Vs American Press Co a statute imposing 
a license tax for the privilege of engaging in the business of publishing 
advertisements in any newspapers having circulation above a fixed volume, 
has been invalidated on the ground that it abridges the freedom of the 
press in contravention of the 'due process* clause The Court further 
observed 

44 It » not intended to suggest that the owners of 

newspapers are immune from any of the ordinary forms of 
taxation for support of the government But this Is not an 
ordinary tax The tax here involved is bad not because J* 
takes money from the pocket of the appellees It is bad 

because, in the light of its history and of its present setting, 
it is seen to be a deliberate and calculated device in the guise of a 
tax to limit the circulation of information to which the public is. 
entitled by virtue of the constitutional guarantees . ” 

It follows from the above that though taxes deliberately calculated to 
restrict the freedom of the press are unconstitutional the press is not in any 
the better position than individuals as to the liability to pay non’discriminatory 
taxes' on the business of printing and publication,** Thus the Press in 
America is not immune from the ordinary forms of taxation for support 
of the Government, nor from the application of general laws relating to 
industrial relations &s 

Murdoch v Pennjjhonia** was a case of licence free for the sale of 
religious books and Mr Justice Frankfurter, in his dissenting opinion 
observed. 


51 The American law under this head is or special importance to us in India as similar 
questions have recently been raised m our Supreme Court See e g, Express 
Newspapers v Union AIR 1958 SC578 , Sakai Papers v Union, AIR 1962 305 
52. Near v Minnesota, supra, and Jones v, Opelika, (1943) 319 U S 103 

53 (1936) 297 U S. 233 (249) 

54 Associated Press v N L. R. B (1937) 301 U S-103 

55 Ibid See also Express Newspapers’case, A I R-1958S C.578., 

36. (1942) 319 u S 105 at p 136. 
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“A tax upon newspaper publishing is not invalid simply because it 
fails upon the exercise of a constitutional right. Such a tax 
might be invalid if it invidiously singled out newspaper publishing 
for bearing the burden of taxation or imposed upon them in 
such ways as to encroach on the essential scope of a free 
Press.” 

It is thus clear that the business of the Press, as distinct from Press as 
a vehicle of information,, is not immune from regulation, and the publisher of 
a newspaper has no special immunity from the application of general laws 
e g., against a combination in restraint of trade. 67 

Similarly, laws regulating the payment of wages have been held as 
not abridging the freedom of speech or the liberty of Press. 68 

POSITION IN SOME OTHER CONSTITUTIONS. 69 

Article 5 (1) of the West German Constitution provides 

“The liberty of the press .... is guaranteed. There is no 
censorship.” Article 21 of the Czechoslovak Constitution (1948) says that 
the “freedom of the press is guaranteed. It is not therefore permitted as a 
rule to subject the press to prior censorship.” The Constitution of Japan 
in Article 21 lays down: “Freedom of ... . speech and, press and 
all other forms of expression are guaranteed. No censorship shall be 
maintained.” Even the Soviet Constitution, in Article 125, provides that 
the freedom of the press is guaranteed by law to the citizens of U. S. S. R. 
“It is guaranteed,” says the Constitution, “in order to strengthen the 
socialist system.” 60 ' 

Provisions authorising placing of legislative restrictions on the freedom 
of speech and the press in the interest of public order are also to be found 
in the written constitutions of some countries. Thus the French and Swiss 


57. Associated Press v. U. S., (1945) 326 U. S. 1. See also Oklahoma Press Publishing 
Co. v. Walling (1945) 327 U. S. 186 at p. 194: 

58. Day-Brite Lighting Inc. v. Missouri, (1952), 342 U. S. 421 at p. 423. 

59. It is not proposed to discuss in any detail the position regarding the freedom of the 
Press in these countries Only a brief account of the relevant constitutional provi¬ 
sions is here given so as to make the comparative study complete. 

60. In Russia and other communist countries, the Press is generally believed to be 
Government-controlled and, thererore, the constitutional guarantee regarding the 
‘liberty of the Press’ appears to be illusory. In contrast to this view, see a new 
and stimulating study by Douglas Hyde : “The Press and the Party”, where the 
author has tried to show that the role of the Press in communist countries “is 
much more than the possible one of merely mirroring the mind of Government; 
that it works according to certain piinciples and that its aims have been clearly 
defined”: 
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constitutions guarantee free communication of ideas, subject to the 
responsibility of an individual for any abuse of this freedom as determined 
by law. The Constitution of United States of Maxico says that no law 
shall restrict the liberty of the Press which shall be limited only by respect 
due to private life, morals and public peace The Constitutions of Eire and 
Burma lay down that the right of citizens to express freely their convictions 
and opinions is subject to law, public order and morality The Brazilian 
Law provides for punishment for misuse of the freedom of the Press 
and the definition of misuse inchides inter aha (i) publication of 
articles or other items involving violent procedure to subvert public order, 
and (n) instigation to commit crimes 

POSITION IN INDIA 

Before the Present Constitution 

Prior to the advent of the present Constitution, there was no 
constitutional or statutory enunciation of the freedom of speech of the 
subjects or the liberty of the Press Even in the famous proclamation of 
Queen Victoria made in 1858 after the British power was firmly established 
»n India, there was no reference to the freedom of speech or liberty of the. 
Press, although it was announced that 

“none be in any wise favoured, none molested or disquieted by reason 
of their Religious Faith or Observances, but that all shall alike 
enjoy the equal and impartial protection of the law . 

Indeed during the British period of our history the Press as such had 
no higher or better rights than the individual citizens In Arnold v 
Emperor which was a case of an appeal of the editor of a newspaper 
against his conviction for criminal libel under Section 499 of I P C, 
Lord Shaw of Dunfermline, in delivering the judgment of the Privy 
Council, made the following observations (at p 169) 

“Their Lordships regret to find that there appeared on the one side 
in this case the time-worn fallacy that some kind of privilege 
attiches to the profession of the Press as distinguished from the 
members of the public The freedom of'the journalist is on 
ordinary part of the freedom of the subject, and to whatever lengths 
the subject in general may go, so also may the journalist, bui 
apart from statute law, his privilege is no other and no higher 

61 41 Jnd App 149 AIR 1914 PC 116. 
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The responsibilities which attach to his power in the dissemination 
of printed matter may, and in the case of a conscientious 
journalist do, make him more careful : but the range of his 
assertions, his criticism or his comments, is as wide as, and no 
wider than, that of any other subject .” 

After the Constitution : 

I. Then came our present Constitution on 26th January, 1950. The 
relevant portions of Article 19, as it now stands, are as follows : 

“19 (1) All citizens shall have the right — 

(a) to freedom of speech and expression ; 

••• ••• ••• ••• 

(2) Nothing in sub-clause (a) of clause (1) shall effect the 
operation of any existing law, or prevent the State from making 
any law, in so far as such law imposes reasonable restrictions 
on the exercise of the right conferred by the said sub-clause 
in the interests of the security of the State, friendly relations 
with foreign States, public order, decency or morality, or in 
relation to contempt of court, defamation or incitement to an 
offence 

It will be noticed that this Article guarantees to all citizens freedom 
of speech and expression but does not specifically or separately provide for 
the liberty of Press. It has however been held by our Supreme Court in a 
number of cases that the liberty of the Press is implicit in the freedom of 
speech and expression which is conferred on a citizen by the said Article. 

Thus in the leading case of Romesh Thapar Vs. State of Madras? 2 
the Supreme Court observed that the freedom of propagation of ideas 
which is undoubtedly included in the general freedom of speech and expression 
as ensured by freedom of circulation is as essential to that freedom as the 
“liberty of publication. Indeed, without circulation the publication would be 
of little value.” In Brijbhushan Vs. State of Delhi? 3 the Supreme Court held 
that the liberty of the Press is an essential part of the right to freedom of 
speech and expression declared by Article 19 (l)(a). This view was reitera¬ 
ted in subsequent cases' 1 as that it is now firmly established that the freedom 
of speech expression includes within its scope the liberty of the Press. 

~627 aIR 1950 SC 124. 

63. AIR 1950 SC 129. 

64. Virendra’s case (AIR 1957 SC 896); Express Newspapers v. Union (AIR 1958 SC 
578); Sakai Papers v. Union (AIRjl962 SC 305), 
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In conformity with the judicial opinion following are the observations 
of the Indian Press Commission®* 


“This freedom (i e, freedom of speech and expression) is stated 
in wide terms and includes not only freedom of speech which 
manifests itself by oral utterance, but freedom of expression, 
whether such expression is communicated by written word or 
printed matter Thus, freedom of the Press, particularly of 
newspapers and periodicals, is a species of which the freedom 
of expression is a genus There can, therefore, be no doubt 
that freedom of the Press is included in the fundamental right 
of the freedom of expression guaranteed to the citizens under 
Article 19(1) (a) of the Constitution” 


Two things should be noticed in this connection First, a non-citizen 
running a newspaper is not entitled to the tundamental right to freedom of 
speech and expression, and therefore, cannot claim as his fundamental right, 
the benefit of the liberty of the Press Second, being only a right flowing 
from the freedom of speech and expression, the liberty of the Press in India 
stands on no higher footing than the freedom of speech andj expression of a 
citizen, and that no privilege attaches to the press as such, that is to say, as 
distinct from the freedom of the citizen “ In this context, the words of 
D, Ambedkat sraken in .he Constituent Assembly deserve to be mentmned 

" * ,he P rcss has no special rights which are not to be given or 
which are not to be exercised by the citizen mollis Individual 
capacity The editor of a press or the manager are all citizens 
and therefore when they choose to write tn newspapers, they 
are merely exeresmg them ngh. or expression, andjm my judg¬ 
ment, therefore, no special mention is necessary of the freedom 
of the press at all ’•« , 


Lwtl'beobsersedthatth.s concept of the freedom of the Presets 
altn to that obtaining E„gl a „ d „,„ ady „ p|aimd „ ^ fo . cgo , ng ^ 

II Valid,!) of Restrictions c „ , he Pre!s Censorship 

Ifthe freedom of the Press HonI y »p, rt „f lhe gc „ ml fmdom 
speech sod exprcssionjpia r ant c cd,byfArtrale , 9 (a) , „ S h er E foI„ a, a 

s «' 

67 Coni-Ass- Deb , VII 780. 
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necessary corollary that any law imposing restrictions, like pre-censorship, on 
the Press, will be struck down as unconstitutional unless it is saved by 
clause (2) of Article 19. 

Immediately after the commencement of the Constitution and prior 
to the First Amendment, the question of validity of censorship came up 
before the Supreme Court m the case of Brijbhusan Vs. State of Delhi.™ 
This case concerned the constitutionality of S. 7(i) (c) of the East Punjab 
Public Safety Act, 1949, which provided for the imposition of pre-censorship 
on a journal, on the satisfaction of the Provincial Government that such 
action was necessary for preventing or combating any activity prejudicial to 
the public safety or the maintenance of public order. Patanjali Sastri J. (as 
he then was) who delivered the majority judgment, observed thus : 

“There can be little doubt that the imposition of pre-censorship on 
a journal is a restriction on the the liberty of the Press which 
is an essential part of the right of freedom of speech and 
expression declared by Article 19(1) (a). As pointed out by 
Blackstone in his commentaries the liberty of the Press consists 
in laying no previous restraint upon publications, and not in free¬ 
dom /tom censure for criminal matter when published 

The order of the respondents was quashed on the ground that the 
interests of ‘public safety’ or ‘public order’ were not covered by the expres¬ 
sion ‘security of the State’ ; and the impugned law was not therefore saved 
by clause (2) of Article 19, as it then stood. 68 

Since this decision, clause (2) has been amended by the Constitution 
(First) Amendment Act, 1951, inserting ‘public order’ in clause (2). Hence, 
the giound relied upon by the majority in the cases of Ramesh Thappar 70 
and Brij Bhusan 71 is no longer available. 72 The word ‘reasonable’ was also 
inserted by the same amendment in clause (2) 

68 A TR 1950 SC 129. 

69. Fazl Ali J. gave a dissenting judgment on this issue as he felt “that ‘public disorders’ 
which disturb the public tranquillity do undermine the security or the State, and as 
s 7 (1) (c) or the impugned Act is aimed at preventing such disorders, it is difficult 
to hold that it falls outside the ambit or Art. 19 (2)." It is however significant that 
on the question or freedom of the Press, he substantially agreed with the majority 
when he said: “There can be little doubt that to impose pre-censorship on a 
journal - is a restriction on the liberty of the press which is included in the right . 
to freedom of speech and expression." 

70. AIR 1950 SC 124. 

71. AI R 1950 SC 129. 

72 D. D. Basu : “Commentary on the Constitution of India”, Vol. 1, p. 5S1. 
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Section 2 which provided for a right of representation against the order of 
the authority and limited the power to a specified period was valu, but 
Section 3 which had no such safeguards, constituted an unreasonable 
restriction 

It follows from this case that a provision for pre-censorship for a 
limited period in emergent circumstances and subject to procedural safeguards 
is valid If, however it is left to the absolute discretion 7 * of the executive 
authority, it must be held to be unreasonable 

One commentator 80 of repute has pointed out that the result seems to 
be somewhat anomalous that censorship which was held to be unconstitutional 
under the original constitution when imposed for the prevention of ordinary 
breaches of public order in times of peace, has come to be upheld as valid 
after the insertion of ‘public order’ as an additional ground of restriction in 
Clause 2, notwithstanding the insertion of the condition of ‘reasonableness’ 
at the same time The conclusion cannot, of course, be helped, for, if 
reasonable restrictions for the maintenance of the security of the State be 
permissible, it is now equally permissible to impose reasonable restrictions in 
the interest of‘public order’, irrespective of the question whether the country 
is at war or in peace Censorship being a form of restriction, it is possible 
now to provide fcr its imposition in the interest of public order, if the law 
imposing it is substantially and procedurally reasonable It follows that 
from the standpoint of legal interpretation, there is hardly anything 
wrong with the decision in Virendra’s case 81 

(b) Clear and Present Danger Test The application of this doctrine 
to judge the reasonableness of restrictions on the liberty of the Press in 
USA has already been discussed in the foregoing pages While consider 
ing its applicability to Indian conditions, the Press Commission observed that 
this test might be a good working rule for the Judiciary where, as in the 
American Constitution, the sphere of legislative abridgment is not defined by 
words in the Constitution itself But in the scheme ot our Constitution, that 
sphere h3S been defined for certain purposes The clear and present danger 
test cannot therefore be utilized for defining matters in respect of which 
there mav be legislative restriction on the freedom of speech and expression, 
but the implication of that test would be a legitimate consideration when 
courts have to decide whether a particular law dealing with the matter is 
reasonable or not having due regard to the imminence and character of the 
danger sought to be averted by the legislation ** 

79 In re Venugopal A 1954 Mad 901 

SO Bill Commentary on the Constitution of India Vot p 582. 
g[ MR 1957 SC 896 

82- Report of the Press Commission VoL I (1954) p 373 
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It may be noticed that this test was, by implication, applied in the 
Virendra's case, supra, where Section 2 of the impugned Act was held valid 
under the surrounding circumstances. 

IV. Parliamentary Legislation and Tax on Newspapers 

A. Apart from censorship, the freedom of the Press may be affected 
in other ways also, e. g.. Parliament may pass a law regulating the conditions 
of service of newspaper employees and fix a statutory minimum wage for 
them. This may adversely affect particularly smaller newspaper establish¬ 
ments and in consequence, may have the effect of restricting the circulation 
of newspapers. This question came up before the Supreme Court in Express 
Newspapers Vs. Union. 93 The facts briefly were that in pursuance of the Report 
of the Press Commission, Parliament passed the Working Journalists 
(Conditions of Service) and Miscellaneous Provisions Act, 1955 to regulate 
certain conditions of service of persons employed in newspaper establish¬ 
ments, e. g., payment of gratuity, hours of work, leave, fixation of wages, etc. 
The validity of the Act was challenged on the ground that it would adversely 
affect the financial position of marginally situated newspapers which might be 
forced to go out of circulation and thus the tendency of the Act was to curtail 
circulation and thereby narrow the scope of dissemination of information. 
Justice Bhagwati, delivering the judgment of the Court, observed that this 
legislation was not directed against the freedom of expression but was one 
enacted to improve the conditions of workmen : 

. It is obvious that the enactment is for the amelioration of 
the conditions of the workmen in the newspaper industry. It 
could not be said that there was any ulterior motive behind 
the enactment of such a measure because the employers may 
have to share a greater financial burden than before. These 
are all incidental advantages italics mine) which may manifest 
themselves in the future working of the industry but it could 
not be said that the legislature in enacting that measure was 
aiming at these disadvantages when it was trying to ameliorate 

the conditions of the workmen .All the consequences 

which have been visualised by the petitioners in this behalf 
viz., the tendency to curtail circulation and thereby narrow the 

scope of dissemination of information etc.,.would be 

remote and depend upon various factors which may or may 
not come into play. Unless these were the direct or inevitable 
consequences of the measures in the impugned Ad, it would not be 
possible to strike down the legislation as having that effect and 
operation .” 


83. AIR 1958 SC 578. 






TI The Law’Review 


- ' The validity of*the uppugnetl \ct WaWhCrefot’e’, upheld eVed ifiohigh it 

, .might have a tendency to curfail circulatin’, nf'Sbnie ca£es, ai d ,f rCtnotk and 
indirect effect of the fegis)ation 


It follows from this decision that'every law' dfiectihg'fhe pfesS not 
within the mischiet of Article i9 ^1) (W),‘ but ohly 1 that law'wHith the 
Legislature passes with'the intention t of aiid'whd^e'‘effect and 6pefa!Uon is, 
directly taking away or abridging the 1 freedom bf spceCh'riritf expression 


,, It further follow's froin this case that k'dl&drlriUnatory'tax,' 1 1 e ? directed 
, ,solely against the ( J?ress ,would be stYWfc’dO&n^S J Uhfeds'oniblfe 'restriction’ 
, under Article 19(2) ThefblIow l ingob ! s£i 1 vafibiJi dPJuftW Bh'dgSvatl Clearly 
point to this conclusion 


“While therefore no such miipunity from the gmeral laWs tan be 
claimed by f t|ie press, it'Would'ck'rtaihly’not be' legitimate to 
,subject the pressWlaws which take awayt tit' abridge ^the' freedom 
of,, speech and express'on or'cuHVi i circulation r or 

would undermine its independence' by 1 driving ' it ‘■fd seek 
Government ajd,' ( llaws*'wliicH , "singl? r out fcreSs Pot It/yttf* upon 
. it excessive^ and prohibitive 'burdenk^ which' woiifd ' fcstHct the 
- , .circulation, impose a penalty on tis right" fo’chooSe the'irtStfhments 
, . ,,for its. exerp$e,‘’or to^ek 'an Alternative meflfa) tn frevent 
< ^newspapers from being'started arid ultimately drive"'the r press to 
{ - seek ^Government ai‘d m order* t’6'‘surviv’e’, 1 Wohldf'therefore be 

struck down as uncdnsiitlitiOndl ” 


i » Thus the j positipn ^regarding tax’e's'bri ifewsd^P^'^n Mla'adP 031-8 ,0 

be the same as was settled in U S A ’iri Groifftin's case 84 

,•, B , A, pore-rcpin't case'irivolvmg 1 f ibatfcr 6r r fah-i l eafchirr^" f fiW]ft)rtance 
- afTecting ( the .freedom of the press 'is‘ thV 'df 1 S6hhl PajerU v *lhifch 8S In 
, -this case ^hc constitutional validity 1 of 'the 1 - K r civspap£t (Priced and Page) 
^ct, (956,, and Jhe Dadjj Newspaper (R/i?e?£ndl^’gt!) #Kfer,T 19601 passed 
, , thereunder, , y&s ,questioned "'the' Act' wlS a f&Xsfcd' ih , ptirsliiin&'- of ihe 
t recprj;mendiipons cfjhe Press Commisii'dn f ' 6Vi4ffy> ilated]"tHe fcfftfcfet- of the 

, Ap the ( impugned Order vva^ tdVAgfctetVtta'hfckfbdf’-bf f^grijiBCCording 
J r Jo the pnce^harged, prescribe‘tHe, > niiibbcV‘ bV^hfc’pleftfcn'iX fo’ t bel'published 
and prohibit^ the ^ubbcalion ariA sate s £f Tic^s^apWsMn'tbHtraVdhtion of any 
order made under the Act ' fhe Acf Kletfrfdi 1 'rdgi/KUi^ by an 

order under Section 3 < the‘ 1 sFzes r 'jihb 1 £^8^0* drying VndttedinnreLtion 

84 Gtosjeanv American C Pr«* 3 doV(l936} i^’u S 233 
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to the pother; spatters confined in ,a newspaper. Penalties were also 
prescribed; for .qontrayentioq of thp provisions’ of the 'Act or br'dei 1 ."' s re also 

It was.qqnten^ecj. : 0 £ behalf of the .petitioners that the impugned Act 
andu the; iQrder, were .pieces, of legislation designc’d to cuitaii a : M vMifch'$W>tlld^ ct 
in effeqt'curtail-,the : freedom. of }he,press and ' as 'such' werd' , V}oiafive i, df' thfe u ^ 
right-[guaranteed , under, Article 1 l'fl),(a).' Tlie^ pointed’ ouVWat'if th£y !hc 
continued to give.ir, jheir,newspapers the , sank number, 1 of pa : ge's l! a^ bfef^r'd :o - v 
the;promulgation pf ,the, ( Orper, they would‘ha\e to increase^its'ie ( ilin|'pi ! le& | ie 
and .that thi?i would adversely affect its circulation.' ‘ If, on the c 6 : th(ir l 'i'iah'd , , ,ce 
they., reduced, .the,;,nurql)er pf‘pages in order do' conforrifto^e 
Order, their right tp disseminate new s^and views'would 'fie ' directly * i ihtHrfer&I' c( I 
with,;' Tfrps ; in .either qvept there would be,an interference Svith'theft fight 1 <! 
under Article, \9 fl) (a) of ( the ; Cqnstit\iti,on.' .. 1 ‘ <_ ' XKl ll "- n "ght 



The;respondents’,coptention, was that the. object of the Act was to 
prevent, (unfair cornpet\tipn, ,amongst newspapers 'as j also 'td piWvenf fhe v, riSe i0 
ofntonopolispc combines,so that newspapers might,' have fait' opportunities^’-' 
fori freer, .disqusgion., It jpqs pqinte'd (fit ‘ that ‘"the Act did Hof dfredtfy 6'r LS 
even indirectly deal. with ( thp subject of freedom of speech 'dhd" exphessibn^ 1 
and (.tlmt,consequently,,, the question of violation of the'Article 19 l j;i) (apdid ;i 
not at, all qrjse v The effect, qf the Act and the Order,' it was ; so 'c6nte'nddd;'' f 
would’.'bq to,,prq.mpte .further .the right of the’ 'newspapers' in’ g'eHeraI'to' ! ' 
exercisd thq freedom, of speech and .expression. ’ Thus," neither‘the intehtion ” 
nor ,the eff?ct ;l of .the , operation pf the law was to take away or abridge the ■’ 

frg,edqm,,of,speech and,expressjop of tl^e petitioners. ‘ •' u,: 

Iti>vas further pqgtended that all.newspapers published advertisements 
which i was. a-trading.activity .as distinguished from thp figllt of thc’newspaper ‘ 
too disseminate.. its , news. and, views. As the ’legislation 'in ‘ question ’ wa§‘ 
designed,tq regulate tljis.tradii]g,acti.vi'ty ( of ( tlje newspapers,"the right irtvolvcd 
was , not. that-conferred, by Article 19./!) (a)* bp't thpt u'ndet Article 19' (l) fgf 1 
viz; the right - to, practise, any. profession of ( to carry on'any occupatiqn, 
track,: or ~bn?mess. It,was, therefore, pointed' tfiat 'the'constitutionality of• 
th'e impugned .-legislation was.’to be tested under clause 6 of Article ’19 and' 
not; under, clause 2 - thereof;and .tjiat,as tjie'.Act.'and the'Order provided'in 
the public, interestdor-x estrictjqnoq ^{vsphpersl thbse 1 

were clearly, savedi by. clause (6), 

The-Court, (Mufjholkar J-) observed, that a bare perusal, of.thc Act 
and- the Order mpde ' it" abundantly clear that' the'right ofa newspaper 
to publisli news, and views and fb utilise as many pages* ‘as'-it liked 
for that purpose was made to depend upon the price charged to the 
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readers Prior to the promulgation of the Order, every newspaper was 
free to charge whatever price it chose, and thus had a right unhampered 
by State regulation to publish is news and views That liberty was obviously 
interfered with by the Order which provided for the maximum number of 
pages for the particular price charged Thus the direct and immediate effect 
of the Order would be to abridge the right of a newspaper to freedom of 
speech and expression under Article 19 (1) (a) 

Distinguishing its earlier decision in Express Newspapers case, 6 * the 
Court observed 


“ the impugned enactment would directly impinge on 

the freedom of speech and expression either by placing restraint 
upon it or by placing restraint upon something which is an 
essential part of that freedom The freedom of a newspaper to 
publish any number of pages or to circulate it to any number of 
persons is each an integral part of the freedom of speech and 
expression A restraint placed upon either of them would be 
a direct infringement of the right to freedom of speech and 
expression 

Here the Act by enacting Sections 4 and 5 directly prohibit a 
newspaper from exercising that right, should the newspaper fail 
to comply with the requirements of an order made under 
Section 3 This is a direct imasion of a right under Article 19 (/) (a) 
an not an incidental or problematic effect thereon as was found vn 
Express Newspapers case ®* 

In the view taken by the Court, Section 3(1; of the impugned Act 
was held unconstitutional and the Daily Newspaper (Price and Page) Order, 
I960 made thereunder, was also quashed As Section 3 (1) was the pivotal 
provision of the Act, nothing remained in the Act itself 

This case shows that the Court will not tolerate a legislation which 
dtrcctlv takes away or abridges the freedom or speech and expression (which 
includes the liberty of the Press) even though the object of the Legislator e in 
enacting that statute may be very laudable, unless the impugned Act falls 
within the ambit of clause (2) of Article 19 ” 


86 


AIR. 1958 SC 578 

Another factor by wh.ch the freedom of the Press may be affects » the import an. 
distribution of newsprint Newsprintis an essentia! raw material for the productioi 
J y A, 5,p,n«» 

(ortKiMPflmof oo„„ mes Coveinmci lhl Bt ». 
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V. Freedom of the Press v. Parliamentary Privileges 

An important question regarding the freedom of the Press vis-a-vis the 
privileges of the Legislature was raised before the Supreme Court in the 
famous case of M. S. M. Sharma v. S. K. Sinha (AIR 1959 S. C. 395). The 
petitioner in this case was the editor of a newspaper, Searchlight, and proceed- 
mgs for the breach of a privilege were started against him for publishing 
those parts of the speech of a member delivered in the Bihar Legislative 
Assembly which the speaker had ordered to be expunged from the proceedings 
of the Assembly. The petitioner contended that as a citizen and as an editor 
of a newspaper, he had the absolute right, subject to any law under clause (2) 
of Article 19, to publish a true and faithful report of the publicly heard and 
seen proceedings of the Parliament or any State Legislature including portions 
of speeches directed to be expunged, alongwith a note that that portion had 
been directed to be so expunged. He further contended that the House of 
Commons [whose powers, privileges and immunities have been conferred on 
State Legislatures by Article 194 (3)] had no privilege either to prohibit the 
publication of the publicly seen and heard proceedings that took place in the 
House or even to prohibit the publication of that part ot the proceedings 

which had been directed to be expunged. 

» 

Two principal points arising on the pleadings were canvassed before 
the Supreme Court: 

(a) Has the House of the Legislature in India the privilege under 
Article 194(3) of the Constitution to prohibit entirely the 
publication of the publicly seen and heard proceedings that 
took place in the House or even to prohibit the publication of 
that part of the proceedings which had been directed to be 
expunged ? 


print and then distributes it among various newspaper establishments. Govern¬ 
ment can possibly patronise a particular newspaper by allotting to it some higher 
quota of newsprint. Recently, such apprehensions have been raised in the case of 
‘Patriot’, a newly-started paper. It would, therefore, be well advised if Government 
takes some step to allay these fears ot the publishing world. The matter regarding 
the distribution of newsprint was also examined by the Press Commission and they 
had recommended that a State Trading Corporation might be set up which should 
take over the entire imoorted newsprint as also the output of indigenous mills, and 
sell it at equated prices. This trading organization was to be in the form of a 
public Corporation with a Board of Directors which would include the representa¬ 
tives of the newspaper establishments who could provide expert knowledge of the 
requirements of the Press. The arrangement wa? expected to prove advantageous 
both' to large a d small newspapers. Such a recommendation, if accepted, would 
certainly ensure better freedom of tne Press in India. 
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(b) Does the privilege of the House under Article 194(3) prevail 
o\er the fundamental right of the petitioner under Article 
19(1) (a) * 

For our present purpose, (b) above is more important as it involves a 
conflict between the fundamental right of freedom of speech and expression 
of the citizens and the privileges of the Legislature 

The Court by a majority [S R Dass C J, Bhagwati, Sinha and 
Wanchoo JJ, speaking through S R Dass C J , (as he then was)] answered 
the second question in the affirmative and observed 

“ It is true that a law made by Parliament in pursuance of Article 
105(3) or by a State Legislature under Article 194(3) will not be 
a law made in exercise of constituent power. but will be one 
made in exercise of its ordinary legislative powers, and conse¬ 
quently, if such law takes away or abridges any of the fundamen¬ 
tal rights, it will contravene the peremptory provisions of Article 
13(2) and will be void to the extent of such contravention H 
does not however follow that if the powers, privileges and immuni¬ 
ties conferred by latter part of those articles are repugnant to 
the fundamental rights, they must also be void to the extent of 
such repugnancy It must not be over-looked that the provisions 
of Article 105(3) and Article 194(3) are constitutional laws and 
not ordinary laws, and that, therefore, they are as supreme as the 
provisions of Part III Knowing and being satisfied with the 
reasonableness of the powers, p lvileges and immunities of the 
House of Commons at the commencement of the Constitution, 
the framers of the Constitution did not in their wisdom think fit 
to make such powers privileges and immunities subject to funda¬ 
mental right conferred by Article 19(1) (a) •' 

Applying the principle of harmonious construction, the Court (majority) 
said that Article 19 (1) (a) and Article 194 (3) were to be reconciled and the 
only way of reconciling the same was to read Article 19 (1) (a) as subject to 
the latter part of Article 194 (3), just as Art.cle 31 has been read as subject 
to Article 263 in the case of Ramji Lai Vs Income Tax Officer 88 where the 
Supreme Court held that Art.cle 31 (l) has to be read as referring to depriva¬ 
tion of property otherwise than by way of taxation 

As to the reference (a) above, the majority, after a detailed and 
comprehensive review or the English law, came to the conclusion that the 
House of Commons had at the commencement of our Constitution, the 
power or privilege of prohibiting the publication of even a true and faithful 
report of the debates or proceedings that took place within the House A 
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fortiori, the House had at the relevant time the power or privilege of prohibi¬ 
ting the publication of an inaccurate or garbled version of such debates or 
proceedings. K. Subba Rao J, in his dissenting judgment, however observed 
that in the year 1950, the House of Commons had no privilege to prevent the 
publication of correct and faithful reports of its proceedings save those in the 
case of secret sessions held under exceptional circumstances, and had only a 
limited privilege to prevent mala fide publication of garbled, unfaithful or 
expunged reports of the proceedings. 

It is submitted that the judgment of the majority suffers from one 
great anomaly. If Parliament or the State Legislature, acting under Article 
105 (3) and 194 (3) respectively, makes a law defining its powers, privileges 
and immunities, then such law, if it infringes any of the fundamental rights, 
will be hit by Article 13 (2) and will therefore be void to the extent of 
inconsistency. This much was admitted even in the majority judgment. But if 
no such law is made by Parliament or the State Legislature, then the same 
privilege or privileges would be valid. This was clearly brought out in the 
dissenting judgment of K. Subba Rao J., who significantly observed : 

“...I have no doubt that part two of clause (3) of Article 194 is inten¬ 
ded to be a transitory provision and ordinarily, unless there is a 

clear intention to the contrary, it cannot be given a higher sanctity 
than that of first part of clause (3). The Solicitor General conce¬ 
des that a law made by the Legislature defining its powers, privile¬ 
ges and immunities would be void to the extent the law contraven¬ 
ed the provisions of Article 19 (I) (a) unless saved by clause (2). 
Then what is the reason or justification for holding that the 
second part of that clause should be read in a different way so as 

to be free from the impact of the fundamental rights.No 

convincing or even plausible reason has been offered for alleged 
different treatment meted out to the said privileges in the said two 
parts of clause (3).” 

Tt is to be noted that even after 14 years of the commencement of the 
Constitution, neither the Parliament nor any of the State Legislatures has so 
far defined by law its powers, privileges and immunities and all are content to 
enjoy the privileges etc. of the House of Commons as it had in the year, 1950. 
In view of the majority judgment in this case, they may never so define their 
prisileecs by law knowing fully well that defined in a law, these privileges 
would be subject to the fundamental rights, whereas, if not so defined, these 
would prevail over the fundamental rights. But the question arises, is this 
position in conformity with the intention of the Constitution-makers ? Can 
it be said that the framers of the Constitution, after making such a detailed 
and comprehensive instrument, could have left the powers, privileges and 
immunities of Parliament or Legislatures in such an indefinite state when it 
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is so difficult to find out a privilege of the House of Commons at a given 
time as was evidenced bv a divided court in this very case ? It will be, there¬ 
fore, proper and desirable that such an anomalous position is remedied at 
the earliest so that the fundamental right of freedom of speech and expression 
(and the liberty of the Press) is not unduly restricted by the Legislature by 
invoking its privileges and immunities 

VI Press Commission Its Origin and Recommendations ( 

An article purporting to make a comparative study of the freedom of 
the Press with special reference to the position in India, would be incomplete 
without containing a brief account ot the Press Commission and its recom 
mendations, relevant to the present purpose 

(i) Origin ” During the debate in Parliament on the Constitution 
(First Amendment) Bill, 1951, the Prime Minister said that he was prepared 
to appoint a committee or a commission including representatives of the 
Press, to examine the state of the Press and its content Later he elaborated 
the idea when he indicated that an enquiry covering the larger issue of the 
Press, such as had been carried out in the U K by the Royal Commission, 
might be productive of good for the^ Press and the development of this very 
important aspect of public affairs The idea was further discussed during the 
debate in Parliament on th e Press (Incitement to Crimes) Bill, later named 
the Press (Objectionable Matter) Act, 1951, At its session held at Calcutta 
in April 1952, the Indian Federation of Working Journalists adopted a 
resolution for the appointment of a Commission, to enquire into the condi 
tions of the Press in India with a view to improving its place, status and 
functioning in the new democratic set-up The appointment of the Press 
Commission was thereafter announced in a communique issued by the 
Government of India on 23-9 1952, under the chairmanship of Shn Justice 
G S Rajadhyaksha 

(u) Terms of reference The relevant portions of the terms of 
reference of the Commission are reproduced below 

“2 The Press Commission shall enquire into the state of the Press in 
India, L its present and future lines of development and shall in 
particular examine .— 


(vu) freedom of the Press and repeal or amendment of laws 
not in consonance with it, 

and to make recommendations thereon ” 

(m) Recommendations The Commission completed its enquiry and 


89 See Express Newspapers v Union AIR 19SS SC 578 . Report of the Press Commis- 
j.oo, Part 1(1954), p l 
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submitted its report on I4th July, 1954. The relevant recommendations of 
the Commission are as follows : 

(a) Press Council. One recommendation of far-reaching importance 
made by the Commission to ensure the freedom of the Press in India, was 
the formation of an All-India Press Council: 

“We recommend that an All-India Press Council should be set up by 
statute with the following objects :— 

1. To safeguard the freedom of the Press. 

2. To help the Press to maintain its independence. 

*9 

The Chairman of the. Council should be a person who was or had 
been a judge of a High Court and should be nominated by the Chief Justice 
of India. 

The Press Council was to consist of men who would command the 
general confidence and respect of the profession and was to have 25 members 
including the Chairman. Out of these, 13 or more were to be working 
journalists including working editors, and the others were to be drawn from 
the newspaper proprietors. Universities, literary bodies etc. In the constitu¬ 
tion of the Council the periodical press was to be duly represented. 

The Commission also laid down, in some detail, the working of the 
Council, its finances, and finally charged it, when constituted, with the formu¬ 
lation of a journalistic code, which was to be guided by certain principles 
laid down by the Commission itself. 90 

(b) The Press (Objectionable Matter) Act 1951: —At the time of 
Independence, a special law viz., the Indian Press (Emergency) Powers Act, 
1931, was on , the statute-book. This Act empowered a Provincial Govern¬ 
ment to direct a printing press to deposit a security which was liable to be 
Forfeited if the press published any matter by which any of the mischievous 
acts enumerated in Section 4 of the Act were furthered, e. g., bringing the 
Government into hatred or contempt or inciting disaffection towards the 
Government, etc. 

At the time of framing of the draft Constitution, the Government of 
India appointed a Press Laws Enquiry Committee to “review the Press laws 
of India with a view to examine if they are in accordance with the funda¬ 
mental rights formulated by the Constituent Assembly.” The Committee 
inter alia recommended the repeal of the Act of 1931, but at the same time 
observed that certain provisions of the Act should be incorporated in the 
ordinary law of the country. The Committee further recommended that 

F 0r further details see Report of the Press Commission, pp. 353—56. 
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Section 144 of the Criminal Procedure Code should not be applied to the 
Press, and that separate provision should, if necessary, be made by law for 
dealing with Press in urgent cases of apprehended danger 91 


In the meantime some of the clauses of the s-iid Act were struck down 
as infringing the fundamental rights of the citizens under Article 19(1) (a) 9 * 
This led Government to replace the Act of 1931 by a revised measure viz, 
the Press (Objectionable Matter) Act, 1951 This Act though it retained 
some basic evils of the old law, was an improved one in that it was a tempo¬ 
rary measure to remain in force for a period of two years only, and also 
contained better procedural safeguards The question of further extension 
of the Act was examined by the Press Commission which had meanwhile 
come into existence The minority of the Commission straightw ay recom¬ 
mended that the Act should not be extended beyond its present term The 
majority, however, sought to rely on internal control of the Press by the 
Press Council and expressed the desire that Government should drop the 
Special Act after two years, if the Press Council succeeded in checking those 
indulged in the publication of objectionable matter 93 i 

(iv) Implementation of Recommendations The Government accepted 
this recommendation of the Commission and the Act of 1951 which had 
been extended up to February, 1956, was allowed to lapse thereafter This 
was a bold and desirable step taken by Government as it did away with a 
detestable relic of the Star Chamber, which was persisting in the Indian 
democracy 


The recommendation of the Commission regarding the formation of an 
All India Press Council has also been accepted by Government, and the 
’ ‘press Council Bill’ has been introduced m the Rajya Sabha recently The 
Bill in its broad pattern conforms to the recommendations of the Commis¬ 
sion, though in some respects it deviates from them 91 The Press Council, 
when constituted, will be a great step forward towards the progressive 
relaxation of control of the Press which has been taking place since Indepen¬ 
dence 


91 

92 . 

93 

94 


Ibid p 378—79 

Araar Nath \ State AIR 1951 Puty 18 Srinivasa v State, AIR 1951 Mad 70 
Report of the Press Commission Part I, pp 450—451 521 • 

Criticism has been made agin.t the Bill particularly in regard to the proposed 
composition of the Council The Indian Federation of Working Journalists has 
deminded that the Bill be brought in line with the recommendation* of the Press 
Commission. It is pointed out that the panel system suggested in \he Bill seeks to 
tnflu* proprietorial representation ,n the Council through the back-door In the 
name of editors and thus defeat the pu-pose for which the Council is to be crea¬ 
ted—See‘Link’ Magazine, (Jan. 1964 Issue), p 35 
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VH. Other Existing Laws relating to Press 

The only all-India enactment today, which imposes any prior control 
on the Press, is the ‘Press and Registration of Books Act, 1867.’ This Act 
requires the registration, of the printing presses, newspapers, books and 
periodicals printed in India. The Act further requires that the name of the 
printer, the place of printing, the name of the publisher and the place of 
publication should be printed legibly on every book or paper. It is to be 
noted that this enactment does not, in r eality, impose any restriction upon the 
press any more than a law requiring registration of births and deaths does 
upon an individual. 95 The Madras High Court 95 has rightly held that the 
intention of this provision is to inform the public who is the responsible 
printer and publisher and to convey that information on the face of the 
paper. Therefore, the provision does not in any way restrict the freedom of 
speech and expression guaranteed by Article 19 (1) (a). 

According to Sectioh 99-A, Cr. P. C., the State Government can forfeit 
any book, newspaper or any other document if it appears to the Government 
that it contains any seditious matter or any matter intended to promote 
feelings of enmity or hatred between different classes of citizens, etc. This 
provision it is to be noted, does not impose any prior restraint upon the 
Press but onlv provides for the forfeiture of objectionable documents after 
thl have been printed and published. Here the words of Blackstone are to 
the point • “ the liberty of the Press consists in laying no previous restraints 
upon publications, and not in freedom from censure for criminal matters when 
ntihlished ” 9 ’ The Andhra Pradesh High Court 98 has held the Section valid 
under Article 19 (1) (a) read with 19 (5) as having been made m the interests 
of the public order, decency and morality. 

Section 144 of Cr. P. C. empowers the State Government to make 
, for the prevention of an imminent breach of the peace, 
tcmporary or restraint is possible against the Press also, though 

Under this bee P of a gener al application. As already 

-!r"uws Enquiry Committee had recommended that this 
f ed ’ no t be applied to the Press. The Press Commission though 

Section shou J SQ far 3S it enables the Government to act ,n the 

observing that tin ^ bHc tranquillity could not be said to be 

face of immmen ^ | cedom P of lhe Press or Article 19 (2) of the Constitu- 
supported the following observations made by the Press Laws 
Enquiry Committee . 

427. 

96. In re G. Alavandar, AIR 5957 N 

97 Comin eQtaT ' es ’ P- • iqcq a p 573 

9 S. veerabrahmamv. State, AIR, 1959 A. P. 573. 



392 


The Law Review 


“We share the doubts expressed by witnesses regarding the propriety 
of the application of this Section to newspapers, and feel that 
it was not the intention of the framers of the Code that this 
Section should be applied to the Press We would therefore 
recommend that instructions should be issued by Government to 
Magistrates that orders m respect of newspapers should not be 
passed under this Section " n 

This is another important recommendation of the Commission which 
awaits acceptance and implementation at the hands of Government. 

CONCLUSION 


After having examined the relevant constitutional provisions and case 
law in some other countries as well as in India, we are now m a position to 
see whether the Press in our country occupies comparatively a favourable or 
unfavourable position It would be observed that although m other respects, 
our Press by and large appears to be not unfavourably situated, it suffers 
from one important handicap and that is, that in marked contrast to the 
position in England or U S A , prior restraint of the Press m the form of 
censorship or otherwise is possible in our country even in times ofpeace 
The Press (Objectionable Matter) Act, 1951, had repealed the existing State 
Acts in so far as they imposed any prior restriction upon printing or publica¬ 
tion by way of pre censorship, demand of security or otherwise But subse¬ 
quent to the First Amendment, some of the States have again enacted 
legislation imposing total prohibition or prior restraint on newspapers One 
instance is the Punjab Special Powers (Press) Act, 1956, the validity of 
which has been upheld by the Supreme Court in Virendra's case ,(W At the 
same time there is no doubt that a total prohibition of the kind involved in 
this case, or pre censorship is a most drastic form of restriction on the 
liberty of the Press and shou’d be resorted to only when subsequent punish¬ 
ment is found to be inadequate fo suppress the mischief in question As tas 
been pointed out, 101 even though it is not possible for our Courts to go* to the 
length of holding that a total prohibition or previous restraint on publication 
is per se obnoxious as has been held in U S A ,«* it is still possible for an 
Indian Court anxious to uphold the freedom of expression,’to refuse to 
uphold a previous restraint upon this freedom except m 'the case of grate 
emergencies such as a riot or an insurrection which cannot be quelled other¬ 
wise than by cutting the inspiration at the source Such healthy' precedents 
will go a long way in bringing the concept of the freedom of Press m India 
at par with other advanced democracies 


^ Reporter the Press Commission, Pan J, p 
100 AIR 1957 SC 896. 

10! Basu Commentary 1. P 383 

102. Near v Minnesota (I93U 283 U.S 697 
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NATURE OF INDIAN CONSTITUTION 


By 

Indbrjit Singh Chaudhry* 

(I) 

Dr. Ambedkar 1 observed :— 

“Two principal forms of constitution known to history are viz. 
Unitary and Federal. Two essential characteristics of a 
Unitary constitution are (i) the supremacy' of the Central polity 
and (ii) the absence of subsidiary sovereign polities. Contrary- 
wise a Federal Constitution is marked (i) by existence of Central 
polity and subsidiary polities side by side and (ii) by each being 
sovereign in the field assigned to it.” 

Thus while in a Unitary State, there is only one Government viz. the 
National Government and though the National Government may create 
local sub-divisions, such local authorities enjoy no autonomy of their own, 
but exercise only powers as are delegated to them by the National 
Government. But in a Federation, there is one Central Government and a 
number of component Units. The latter are not merely agencies of the Federal 
Government but both Federal and component Units draw their authority 
from same source viz. the Constitution, and thus are independerit of each 
other. Thus in other words; the constitutional status- of component 
Units of a Federation is comparatively more permanent and more enduring 
than that of the local government in a Unitary Constitution. 

A written Constitution, today, is considered as a. necessary pre¬ 
requisite for the setting up of a new modern State and most ( of modern 
States today have their own Constitutions. It contains the fundamental 
policies on basis of which the State has to develop its working and thus 
the Constitution is the Supreme law of Land. And for a more correct and 
intelligent working of the constitution, it is advisable and rather necessary 
for a student of law, the Bar and the Bench, the politicians and the public 
in general, to be aware of the character of our Constitution. Thus the 
question at the outset arises— What is the nature of the Indian Constitution ? 

or in other words. 

Whether Indian Constitution is a Federal or Unitary in nature ? 


*Shri Chaudhry is an LL. M. (Part II) student of our College. 

1. Chairman, Constitutional Assembly, Constitutional Assembly Debates Vol. VII (I), 34. 
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(«) 

Federal Principle and other Essential Features of a Federal Constitution 
Before analysing the various provisions of the Indian Constitution 
and then giving a final view as to its nature, we must be acquainted with 
the meaning and the definition of the federation, and also the various 
essential characteristic features of the federation 

Federation m short, may be defined as a device by which certain 
sovereign, independent States unite themselves in order to protect 
their certain common interests* , and thus placing themselves subject to a 
federal polity* with respect to those common interests but at the same time 
retaining their sovereignty and independence as regards other matters 

As Wheare 2 3 4 5 6 puts it — 

“The communities have been led to desire union from variety of 
reasons but in modern federations, some factors seem always to 
have been present—A sense of Military insecurity, a desire to 
be independent from foreign forces and realisation that only 
through union could independence be secured, a hope of the 
economic advantage, geographical neighbourhood and similarity 
of political institutions ” 

“Besides these universally recognised factors, there may be some others 
also e g similarity ,in race and language, similarity in social 
institutions etc ” 

Thus the basic factor in a federation which distinguishes it from 
a unitary form of government is the desire of the sovereign independent 
states to subject themselves to a Central authority in order to secure their 
interest in common but at the same time,, having a desire to retain its 
independence and , sovereignty in the rest of its sphere Thus at the time 
of forming into a Union the Sovereign States have two conflicting desires 
These two conflicting desires'give rise to two basic elements of a federation 
viz a desire* giving rise to a ,‘respect for National Sentiment” and secondly a 
desire 7 giving rise to the concept of ‘safeguard of local autonomy”. 

But as these two elements are conflicting in their scope and nature 
and they being the basic elements of a federation, obviously a federal 


2 Such as Military and Economic interests foreign relations etc 

3 Federal polity msy also be cnlled Central polity as m Indian Constitution 

4 Wheare, Federal Government 3rd Ed 37 

5 Firstly the dcstre lo put themselves subject to a Central polity with respect to their 
common interests and Secondly at the same time, desiring to retain their sovereign 
ty and independence in respect of other matters. 

6 Of putting themselves subject to the Central polity 

7 of retaining sovereignty and independence, at the same time 
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constitution has to reconcile them. A reconciliation is possible only by 
making an equitable 8 and balanced distribution of powers 9 between Centra] 
and State polities. The distribution of powers is to be planned in such 
a way that the items of national importance are allotted to the Centre 
(which maintains respect for national sentiment) and that items of less 
and local importance are allotted to component units (which maintain 
respect for local autonomy). 10 Thus the distribution is to be such as to 
make a balance between the respect for national sentiment and the respect 
for local autonomy. In other words—the powers (legislative, executive and 
judicial) of both centre and component units must be balanced and based 
on equitable distribution. And more technically and precisely Central and 
State pohtit s should be co-ordinate with and independent of each other. This is 
what Wheare calls Federal Principle. 1 1 This is the distinguishing feature of the 
Federation which distinguishes it from the Unitary form of government. Here, 
unlike Un'tary constitution, boih Centre and States are to exist side by side 
(in co-ordination) but at the same time, retaining their independence from 
each other. Neither of two is subordinate to other but both arc subordinate 
to one authority, the Constitution of the land. 


An American scholar 12 remarked : 

“A federation is a form of government in which the sovereignty or 
the political power is divided between Central and local govern¬ 
ments so that each of them, within its own sphere, is independent 
of other.” 


Prof. Wheare, 13 another well-known authority, observed : 

‘•By Federal Principle, I mean the method of dividing the powers so 
that the general and regional governments are each, within its 
sphere, co-ordinate and independent ” 


At another Place. Wheare 14 again observes : 

“In case of a federation, the fundamental principle is that the general 

and regional governments are co-ordinate with and independent 
of each other.” 

“^^^uitable for th7 expression “distribution of powers” is noteworthy 
which is to form the basF of the federation. 

Legislative, ,,ec U tiv. nnd While the 

States corresponds to respect Tor Local Autonomy. 

Quoted Supra. 

Sir Robbert Garrians. 

Wheare, Federal Government 3rd Ed. 1I. 

Wheare, Federal Government, 3rd Ed. 11. 


9. 

10 . 


it. 

12 . 

13. 

14. 
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The same author 15 again observes 

•‘The test which I apply for a federal government is simply this Does 
a system of government embody a division of powers between ge 
neral and regional authorities, each of which, in its own sphere, is 
co-ordinate with the others and independent of them If it be 
so, that government is federal ” 

Dicey 1 * also says 

“The principle which shapes every part of the American Polity, is the 
distribution of the Executive, Legislative and Judicial authorities, 
each co ordinate with and independent of other, which is essential 
to the federal form of goiernment ” 

Dicey at another place observed 

“The distribution of powers is an essential feature of the federation 
The object for which a federal State is formed, involves division 
of authorities between national government and separate States 17 ” 

Thus from the above observations of various authors and as apparent 
from the U S Constitution which is regarded as a typical federation, wc 
may safely conclude that there must be a division of powers, between Centre 
and State polities, in such a way that both should be co-ordinate with and 
independent of each other Thus federalism seeks to draw a balance between 
the forces working in favour of concentration of power in the Centre and 
those urging a dispersal of it in a number ol units It thus reconciles unity 
with multiplicity, centralisation with decentralisation, nationalism with the 
localism The unique feature of a federation lies in the fact that the power 
is, at one and the same time, concentrated and divided 18 


Other Essential Features of Federalism 

With this f.der-d pi inciple as the grundnorm" of the federation, the 
other essential features of the federation flow logically from it 

. b ‘ “ n "™ For an efficient working of Ike 

scheme °f *he distribution of powers, „ ,s essential ,ha, the scheme must 

n wnuen*£ l 0 ™"- “"-'^e.f ,he Cons,i.n,ion 


“The foundation of a Federal State 
contract contains a variety o! 


is a complicated contract This 
terms which have been agreed to 


15 

16 
17 


19 

20 


Wheare Federal Government 3rd Ed 32. 

Dicey Law or Constitution 10th Ed 140 
Dicey Law of Constitution 10th Ed 151 
M P Jain Indian Constitutional Law (1962) 225 
Used by Kelien m Jeruprudenee-iltnoiin, „ n,, 
Dicey. Law of Constitution, 10th Ed 146 


principle 
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by States which form the component units of it. To base an 
agreement of this kind upon mere understandings and conven¬ 
tions, would be certain to generate misunderstandings and 
disagreements. The articles of the Constitution must therefore 
be reduced to writing. The Constitution must a written 
document of which the terms are open to no misapprehension.” 

It is rather necessary for a federation to be an ideal as distinguished 
from a loose one, that besides being written, it must be exhaustive and unambi¬ 
guous, so as to avoid any controversy over the interpretations of its provisions 
which may in result disturb the scheme of distribution of powers. For 
instance, it' is this gap in the American Constitution (which though written 
but not exhaustive and unambiguous), which has strengthened the hands of the 
Supreme Court which, even being the supremacy of the constitution, could 
dare to say 21 that "the Constitution of U. S. A. is what the Supreme Court 
of U. S. A. says it is.” 

- It is only due to this non-exhaustiveness and ambiguity, that most 
uncertain terms like "due process" are stretched by the Supreme Court to any 
length in light of the circumstances of the particular cases. It 
was only this which created a ■ battle over question of secession of States 
which could be settled only by a civil war. Keeping this in view, the framers 
of our constitution made our constitution more and more detailed and 
unambiguous so as to leave the minimum to the judiciary 22 . 

(ii) Supremacy of Constitution : But this basic federal principle of 
distribution of powers between Centre and States, the basic norm of 
the federation, obviously requires that neither the Centre nor the States 
should violate this scheme of distribution of powers. In other words, there 
must be the supremacy of the Constitution, meaning thereby that any act, 
legislative or executive, inconsistent to its provisions, must fall down. As 
Wheare"” 3 ’ said :— 

“I think it is more accurate to say that if government is to be federal, 
its constitution whether it be written or unwritten or partly written 
and partly unwritten, must be supreme. By this I mean that the 
terms of the agreement which establishes general and regional 


21. Through Chief Justice Marshall. 

22. Indian Constitution is the lengthiest Constitution in the world, containing 395 articles 

and 7 schedules. Jennings has found fault in its too much length which according 
to him, introduces rigidity and complexity. (Some characteristics of the Indian 
Constitution, pp. 9-10). 

22-a. Whcarc, Federal Government, 3rd Ed. 55. 
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go> ernments and which distributes power between them, must be 
binding upon these general and regional governments ” 

Dicey' 3 also remarks in the similar tone — 

“A federal State derives its existence from the Constitution just as a 
corporation draws its existence from grant by which it is created 
Hence every power, legislative, executive judicial, whether it 
belongs to the Centre or States, is subject to the control by the 
Constitution ” 

Thus written Constitution and its supremacy are the two 
essential features of the federal constitution 24 Also in the words of 
Wheare* 5 , "The supreme constitution is essential if government is to be fede¬ 
ral, the written constitution is essential if the federal government is to work 
well ” 


(m) Supremacy of the judiciary As the federal principle requires 
that both Centre and States be co ordinate with, and indepen¬ 
dent of each other, which can be possible only by the scheme of distribu¬ 
tion of powers laid down by the Constitution, it is essential that neither 
Centre nor States should encroach upon the sphere of each other Moreover, the 
scheme of distribution of powers demarcating the field of jurisdictions of the 
uvo entities, disputes as to their interpretation and scope are bound to arise 
And since it is the main criterion of the federation that both Centre and 
States be independent of each other, the final authority or verdict in case 
ofthe dispute should be vested in some third body independent of both Centre 
and States This authority is generally vested in Judiciary *■ 


(iv) Rigidity of Comtilulwn For an ideal federation, it is also 
essential that its federal prmctple or distribulton of powers should 
nor be eastly alterable In more prec se words, the federal const,tut,on must 

Frrelhe^oTerorT,. 0 “mmdment of the Const,tut,on 

Firstlv, the power of initiating the amendment and « #« 

f,nal.se or enact the amendment In cas-Tr n t . H ' a ' ,lh ° nly ,0 
the component units have a say a^b th^ . “ “ P ' C " d ,ha ' 

States have a more say f whcre ,hC 

Constitution would be more difficult and hen ”7 ’ 7 amendm:nt of ,he 
rigid In American Cons,„n„on State, *7“ ** a more 

amendment and resu„, the' Co" T iTsT ? r^ 


23 Dicey, Law of Constitution, 10th Ed. 144 

24 Dicey Law of Constitution, 10th Ed 144 

25 Wheare, Federal Government 3rd Ed 57 

26 Switzerland Constitution is an except,on where this power has 
Supreme Court. 

) 


been vested in the 
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having only a dozen of amendments in a period of more than 150 years. 27 
But as experience has shown, too much rigidity stands in the way of 
adopting the Constitution to the changing conditions. We find that the too 
much rigidity of the U. S. Constitution has been maintained only by the 
judiciary’s liberal interpretations, with the result that the American Constitu¬ 
tion as it stands today is very much different as it was 150 years ago. 
But our constitution, being the latest, naturally aims to eliminate these 
drawbacks. Our framers had an aim to make the Constitution as rigid as 
possible but at the same time still responsive to the changing circumstances 
and changing times. This they did, not by leaving the entire matter to the 
judiciary 28 but by engrafting some flexible provisions in the Constitution itself 
which come into play in case such situations arise but which otherwise do not 
affect the normal working of the Constitution. In this sense, our Constitu¬ 
tion has maintained a good balance. 20 

Indian Constitution possessing all these essentials : Obviously Indian 
Constitution satisfies all these essentials. 30 It is written, it is the supreme 
law of land, it envisages the supremacy of the judiciary and 
it is also rigid to some extent. Though I leave the question pending till I 
analyse the particular provisions of the Constitution, I cannot help remarking 
here that whatever be in practice or substance, it cannot be denied that 
Indian Constitution is basically a federal one 

Non-essential features of the federal Constitution : Before we pass on to 
the next part of this proposition, I would like to say something of the non- 
essential features of a federation. They are, for example, dual judiciary, dual 
citizenship, dual constitution, equality of States etc 31 But as their name 
suggests, the absence of these features in a constitution does not affect its 
federal character. Dicey 32 and Whearer 3 while talking of the essential features 
of federation do not talk of these at all and are content to classify supremacy 
of the Constitution and its being written as essential features. 

(Ill) 

Analysis of Particular Provisions of the Indian Constitution 
dubbed to be deviations from federalism 

The critics of Indian Constitution seek support of many of its actual 
provisions in order to substantiate their claim that Constitution of India is 

27. Excluding the Bill of Rights which were virtually not in the nature of amendments 

but a supplementation of the Constitution. 

28 . As in case of U.S A. and Australia. 

29 . Whcare, Modern Constitutions, 143. 

30. Subject to it not being strictly rigid. 

31. All these exist in U.S.A. 

32. Dicey, Law of Constitution, 10th Ed. 
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not a true federal constitution Obviously these provisions, referred one by one 
below, on the face of it, seem to be m their support We may here refer the 
following provisions which are claimed as deviations from the federal 
principle for they have a centralizing tendency and establish supremacy of 
the Centre over States and place the States in subordination to the former 

1 Union and its Territories (Articles 3 and 4) 

U S Federation has been described as an “indestructible union compo¬ 
sed of indestructible States ” ** In consonance with the federal principle of 
co-ordination, the federal government ini) S A has no power to redraw the 
map of U S A by forming new States or by altering the boundaries of States 
without the consent of the States concerned** Same safeguard is adopted in 
the Australian Constitution with the further safeguard of a referendum 
required in the affected States s ® 

But under our Constitution, Article 3 enables the Union Parliament to 
reorganise the States or to diminish their territory or to destroy one State 
altogether by merging it into another 17 And Article 4 provides that any such 
change in the territories of the States made in consequence of a hw made 
under Article 3 shall not be regarded as amendment for the purposes of 
Article 368 ,s Thus here the Union Parliament may alter the b undanes and 
even destroy the State itself without the consent of the States concerned /« 
the words of Smha, CJ *• 

‘‘What appears to mitigate against the theory regarding the sovereign¬ 
ty of the States, is the wide power with which the Parliament is 
vested to alter the boundaries of the States and even to extinguish 
the existence of the States by virtue of Articles 2 to 4”. 

The only requirement for the application of Article 3 is that no bill for 
this purpose shall be introduced in the Parliament except with the recommen¬ 
dation of the President, who shall refer the bill to the State concerned for 
expressing its view But this safeguard falls m substance as the Parliament 


33 

34 

35 

36 

37 


38 

39 


Wheare Federal Government 3rd Ed 


Taxes Vs White (1868) 7 Wall, 700 (720) 

Article IV, section 3(1), U S Constitution 
Section 123-4 of Australian Constitution 
Article 3 provides 

‘ Parliament may, by law (a) form a new State I 
from a Slate or by uniting two or more State 
uniting any territory to a part of any State or (I 
State or (c) dimmish the area of any State or (, 
any State or (e) alter the name of the State 


separation of a territory 
or parts of Stales or by 
increase the area of any 
atier the boundaries©! 


Which deals with the amendment procedure 

Stilt of V.citBcD S aUtrai>Umont,n n d, a A1RI% 3S c. Uli 
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is not bound by the view expressed by the concerned States. Obviously it is 
a hard blow to the federalism as it makes the existence of the States itself 
dependent upon the mercy and sweet will of the Centre. This may be a 
sufficient deviation from the strict federal principle as this makes for 
States in a way subordinate to the Centre. 


2. Supremacy of Centre in Distribution of Legislative Powers 

Article 246 : Article 246 divides the legislative powers into three lists 
viz, Union List, 40 State List, 41 and Concurrent List. 42 And it represents 
a clear picture of the centralizing tendency of the Indian Constitution. It 
tries to maintain the supremacy of the central polity in the following 
ways :— 

(i) The number of Entries in the Union List is nearly double to 
those of in State List. 43 


(ii) Large scope of Concurrent List Clause (2) of Article ■246 gives a 
concurrent power both to Centre and States, to legislate on matters enume¬ 
rated in the Concurrent list. But we note that while in Canadian Constitu¬ 
tion there are only two items in the Concurrent List, our concurrent list con¬ 
tains as many as 47 Entries. Thus the scope of the authority of the Centre is 
indirectly enlarged in light of the provisions of Article 254(1). 44 


fiii) Power of Parliament regarding Union Territories :—Clause ( 4) of 
Article 246 gives Parliament the power to make laws regarding all those 
territories which are not included in any State. Although it is ignored by 
us but virtually it is a significant additional power to the Centre. 45 The 
effect of the present clause is to relieve the Parliament of the limitations 
imposed upon it by the scheme of distribution of powers, between Centre 
and States, through three legislative lists. It was held by the Supreme 
that in reeard to Union Territories, the Parliament is not fettered by 
anything fa th e Entries in .he State Lisl. w 

(iv) Predominance of Union Power : The opening words of Article 
246 (1), “notwithstanding anything in clause (2) and (3)”, and the opening 


40. 

41. 


44. 


45 . 


List I. Schedule VII. 

List II, Schedule VII. 

List 111, Schedule VII. 

, e 96 entries in List I and 66 entnes in List II. . _ 

Article ->54(0 declares that State laws on matters enumerated m Concurrent List 
shall be void to the extent of their repugnancy with Union Law on the same 

Th'reare 6 Union Territories in India, in respect of which only Parliament has 
newer to legislate, even on matters enumerated in the State List. 

Mithan Lai Vs. State of Delhi, AIR 1958 S. C. 682 (685). 


402 


The Law Review 


words of Clause (5), “Subject to clause (1) and (2)” clearly establish that 
in case of an overlapping between legislative powers of Union and States with 
respect to the three lists, the Union legislation shall prevail 47 
As held in Prafulla Kumar Vs Bank of Commerce** that — 

“Thus if a subject happens to be included both in Lists I and 11 it is 
the Union legislation alone which will be competent to legislate 
on that subject Likewise if there is an overlapping between List 
I and List III, it is List I that shall prevail The Union power 
shall also prevail in case of conflict between List II and List III ” 

In Subramama Vs Afulhisnami 49 the following observations were made 
which were later approved m Prafulla’s Case 18 

“The federal legislature has full and exclusive power to legislate with 
respect to matters in list I and has also power to legislate with res 
pect to matters in List III A provincial legislature has exclusive 
power to legislate with respect to List II minus matters falling m 
List I or List HI and has concurrent power to legislate with respect 
to matters in List III minus matters falling in List I The dominant 
position of Central legislature with regard to matters in List / and 
III is thus established ” 

It was also held to the same in Governor General Vs Province of 
Madrasi that — 

‘If two entries in List I and II cannot be finally reconciled, <he power 
enumerated in List II must give way to that in List I ’’ 

Thus, Article 246 works in many directions with a clear centralizing 
tendency which is against the federal principle of co ordination and indepen¬ 
dence of the Slates 

(Article 248) Residue Powers USA, regarded as a precursor of 
modern federalism, allots residue powers to the States and the federal 
government has only enumerated powers 8 ‘ The position in Australian 
Constitution is similar to U S Constitution 5 * But our constitution follows 
the scheme of Canadian Constitution and by Article 248 (1) vests the residue 
powers exclusively to the Union Legislature« This is also an additional 
power in favour of the Centre 


47 Th« «* als° called Non Obstante clause 
43 AIR 1947 P C. 60 

49 1940 FOR 188 

50 AIR 1945 F C. 93 

51 US Constitution XAmendment 

52- Section 107 of Australian Constitution Act 

53 Horn Indu" Const,tut,on domsos from ,ho „ r rclduar, powers ttndsf 
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Article 249 : The principle underlying American federation is that, one 
of the parties to the federation cannot, by its unilateral action, alter the distri¬ 
bution of powers made by the Constitution. The distribution of powers in the 
U S. Constitution is rigid. The Congress cannot transfer to itself any of the 
powers belonging to the units. The only way to effect it, is by way of 
amendment which is a rare phenomenon. The position in Australia is 
similar to that of position in America. 


On the other hand. Article 249 enables the Parliament to legislate on 
matters enumerated in the State List if the Council of States, by a majority 
not less than 2/3 present and voting, declare by resolution that it is expedient 
or necessary in national interest that Parliament should make laws on such 
subject though enumerated in State List. Here our Constitution has gone 
beyond the scope of the dominion Parliament as regards the provincial matters 
in Canada. There at least, the question of “national importance ” is justiciable 
but under the Indian Constitution the determination of the question of 
“National Interest” by the Council of States is final and the courts cannot go 
into the question as to whether in reality any such national interest exists. 64 
This is against the federal principle that distribution of powers cannot be 
altered by any party to the federation by its unilateral action. 


A reply to this is sometimes given on the ground that as Union 
Parliament assumes the power only on a resolution of Council of States 
which consist of the representatives of the States and thus the consent of the 
States is implied. But as we shall see in discussion under 252 that 

neither the Centre nor the States can enlarge the scope of the ot ler with its 
consent. Moreover we see that, unlike U. S. Constitution there ,s no 
equality of States in respect of its representation in Council of States, thus 
the maiority of one House of the Parliament is competent to over-nde the 
normal distribution of powers enumerated by the Constitution. 

Article 250 Emergency : Emergency under U. S. A. and Australian 
Constitutions does not suspend federal distribution of powers as laid down by 
^ Constitution, nor dors i. enable the federal legislature, of ,.s otvn tv,II, ,o 


54 . 


--- r Act 1935 allotted residuary powers neither to Centre nor 

Government of India . the discretion of the Governor General to assign these 

to provinces, it wa was done as a compromise between two 

SSS dbudctfschool^ of thought in in favour of giving residua. 

powers to Centre, ^e other to ^°^“ crican and Austra lian Constitutions, there is 
In Canadian Constitu i • ^ Dominion Parliament cannot encroach upon the 

strict demarcation of P > diciary has enabled, by liberal interpretation, the 
Dominion Vadiament to legislate on Provincial matters if they assume Nationa! 
importance. 
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assume powers over State subjects To this it may be replied that though the 
Constitution does not empower such assumption of sphere of State by the 
Centre, yet the judiciary has during wars and emergency, enabled the federal 
legislature to assume as much power over States as necessary But to this it may 
still be counter-replied that admitting that the judiciary has enlarged the sphere 
of the federal legislature, still the be sic principle of federation l e neither of 
Centre and States should, at rts own sweet will, be capable of altering the 
demarcation of powers remains intact The final verdict still lies with the 
judiciary and not with the Centre 

But under the Indian Constitution, under Article 250 (1), Parliament 
has a power, while proclamation of emergency is in operation, to make laws 
with respect to any matter enumerated in the State List and the limitations 
of Article 246 are thrown to winds at the mere subjective will of executive 
head of the Union, i e President, whose verdict as to the existence of 
circumstances justifying the emergency is final and subj'ect to no scrutiny 

t Article 252 . It is well established in U S A 65 that— 

“What Congress cannot do directly, cannot be done by it with the 
consent of the States Neither consent nor submission by States 
can enlarge the powers of the Congress None can exist except 
i o ' those that are granted by the Constitution " 

In Canada 5 « too . > 

“Unless and until the distribution is changed by constitutional 
amendment, the powers of neither the Dominion nor the Provinces 

, can be enlarged by consent or abstinence of other party 
concerned *’ 

Though this does not mean that States are not to co-operate with the 
Centre in its policies but encroachment by one legislature upon the legislative 
sphere of the other cannot be effected by consent 

But on the other hand, Article 252(1) or Indian Constitution enables 
the Union Legislature to legislate on specified matters in State List, in cas: 
where the Legislatures of the Slates by resolution declares that Union 
Parliament should legislate on such matters included m State List Thus the 
sphere of the Centre is enlarged by the consent of the States concerned 
which is against the federal principle as prevalent in U S A and Australia 
Not only this, clause (2) of Article 252 is another instance of extended Union 
authority for laws made by 1 Union Parliament under Article 252 (/) can be 


55 Ashton Vs. Cameron (1936) 293 (U. S) 513 

56 899 (A C) 5S0 (5SSJ 
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amended or repealed only fay the Parliament. If this extended union 
authority is justified on basis of the consent of States, there is no reason why 
they should not have a freedom to withdraw that authority by repealing or 
amending the Union law on the consented sphere. Moreover we know that 
ours is a one party rule both in States and the Centre and that also of most 
centralised and strong party like Congress organisation, where all the 
Chief Ministers and Ministers are under the party control of the Central 
leaders. Thus it may not be impossible that the Centre may compel the 
States through their party directions to make such resolutions as required 
by Article 252 (1) 

Article 254 : Article 254 (1) states in substance :— 

i 1st part: “If any provision of law made by the legislature of state is 
repugnant to any provision of a law made by 
Parliament which is competent to enact 

2nd part: or to any provision of existing law with respect of one of 
matters enumerated in the concurrent list, the law of 
State legislature shall be void to the extent of its 
, repugnancy to the Union law over same matter.” 

Clause (2) provides that in case of conflict between State law with 
the existing Union law, the former shall prevail if it was reserved for the 
assent of the President. 

There is no doubt that in case of a conflict between State and Union 
laws on the subj'ect of Concurrent list, the Union legislation shall prevail. But 
the controversy prevailed 'for a long time over the question whether 
Article 254 (/) also applies where there is a repugnancy between Central 
law on the Union or the Concurrent list and the State law on the State list. 
One view supported by Basu 57 and Shukla 68 among others, was that precedent 
condition for the attraction of Article 254 (1) is that legislation of both 
Union and State must be a matter on the concurrent list. But other view 
was that this Article 254 (1) also applies where Union Law on Union list 
and State Law on a matter in State list are conflicting and in such case the 
Union law shall prevail. But dicta of Supreme Court 59 adopts the narrower 
view. The Supreme Court observed : 

“the essential condition for the application of Article 254 (1) is that 
existing law must be with respect to one of matters enumerated 
in the Concurrent List.” 

57. Basu, Commentaries on Constitution of India, 4th Ed. Vol. 2, 2S9. 

5S. Shukla, Commentaries on Constitution of India (I960), 343. 

59. Prem Nath vs. Slate of J- and K-, AIR 1959 S. C. 749. 
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But with all respects due to their Lordships, I may say that this view 
seems tc be an unnecessary narrowing down the plain language of the Clause 
The words “the laws which the Parliament is competent to enact" are wide 
enough to include Union laws on matters specified in the Union list 
Moreo\er the word “or” clearly separates the first and second part of the 
Clouse 254 (/) and such a narrow construction is unwarranted. This view 
is supported by Jennings^ who says — 

“Some authorities consider that this Article applies only to subjects 
in Concurrent List but it is not so phrased It makes sense if all 
references to Concurrent List be deleted ” J1 

Thus we see that the Supreme Court’s view seems to be based on 
expediency rather than cn the wording of the Clause and there may come 
a time, where in case of recessity, the Supreme Court may adopt its wider and 
proper meaning, which would be nothing but control of Union over State 
legislation even on State List 

3 Supremacy of Centre in Administrative Relations 

Article 256 provides that the Executive powers of the Union shall 
extend to the giving of such directions to State Executives as may appear to 
the Government of India to be necessary to ensure compliance to the laws 
made by the Parliament 

Similarly Article 257 erumerates some cases m which Union may 
give directions to the States and its marginal heading, " Control of Union 
over States m certain cases ”, leaves no doubt that by these provisions, the 
Constitution seeks to place the States in control of Centre for certain 
purposes And not only this Article 365 provides a sanction for non- 
comphar.ee of these directions where the President may assume to himself all 
the functions of the State*’ and may also declare that powers of the legisla¬ 
ture of the State concerned shall be exercisable by or under the authority of 
Union Parliament M 


to 

6i 


62. 

63 


Jennings, Some Characteristics oflndian Constitution p 61-2. 

M P Jam (Indian Constitutional Law 1962. p 255) a ho says — 

"tl '■ no J oobt leu: that th' ml. 10 An 251-1, „ tttvokei frw-( wh „ ^ 
1“ batons WO euMlee aOnm L»t for then ,ht chance, „r tncomtatcncy 
are great Wh.ittha two tiw, belong Indifferent I,sis the choice o' incon.B- 
tercy between them is \cry much reduced and matter miy be settled m 
majomv of cases by invoking the doctrine of p.th and substance Bat even 
then there is no reason why the wider interpretation of rf 254 (1) should nor 
be accepted when it is most plausible m its plain observation.” 


Art 365(1) (a) 
Art 365 tl) tb) 
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This is nothing short of a significant break from the federal 
principle of co-ordination and independence of the States, for the idea of 
giving such directions by the Union Executive to the State Executives is 
foreign to federations like U.S.A. These two articles show that the Executive 
power of the State even within its proper sphere, must be so exercised as not 
to impede or prejudice the exercise of the executive power of the Union. 
Hence, even within the sphere covered by State List, the Union Executive 
shall have the power to dictate to the State Executive. 

4. Delegation of Executive Function:—(Articles 258 and 258-A) 

Under Article 258(1), the President may entrust upon the Government 
of State, with its consent, the executive functions of the Union. Under 
clause (2). Parliament may, while legislating on a subject in the Union List, 
confer powers and duties on State Executive in regard to such law. Thus 
while consent of State concerned is required in clause (1), even that is not 
an essential condition under clause (2). 

So here though the supremacy of Centre is not in the sense for it 
rather delegates its powers in favour of States and assume to itself no sphere 
of the States. But yet, it is supreme in the sense that, in some cases, even 
without the consent of the Government of the State concerned, the Union 
Parliament may confer duties on the States. But whatever it be, whether it 
assumes to itself the State’s sphere or delegates its sphere to the States, 
nevertheless it embodies a deviation from the federal principle meaning that 
neither Centre nor States, either at their own will or with their mutual 
consent, can alter the strict division of powers between them. 

Article 258-A is the converse of the Article 258 which enables the States 
with the consent of Government of India, to entrust some of its functions on the 
Centie. But note that unlike article 258, the consent of Union is required in 
all cases. 

5. Provisions regarding disputes relating to Waters -.— 

Article 262(1) enables Union Parliament to provide by law, for 
adjudication of any inter-state dispute over waters and rivers Moreover 
clause (2), which is more significant in this respect, is that the Parliament 
may provide, by law', that neither the Supreme Court nor any other court 
shall exercise jurisdiction in respect of any such dispute. This deviates from 
the principle of supremacy of judiciary which is the essential feature of a 
federal constitution. 
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6 financial Matters (Articles 275 and 29$) 

Under Article 275, the Parliament is empowered to make such grants 
in-aid, to the states, as it may deem necessary Thus the Union has a 
sufficient control over States as the amount of aid is at the absolute discre¬ 
tion of the Centre 

Under Article 293 (2), Government of India may, subject to such 
conditions as may be laid down by the Parliament, give loans to the States 

Both these Articles indirectly, in the garb of aids and loans (without^ 
which States cannot function), creates a substantial control over the States 
for the grants etc are to be made on such conditions as the Parliament 
deems fit Though this is ignored but virtually it is a sufficient deviation from 
the strict federal principle 

7 Inter-State Commerce 

Article 302 states — 

* Parliament may, by law, impose such restrictions on freedom of 
irade and commerce between one State and another or within 
any part of the territory of India, as may be required in public 
interest ” 

The words “within any part of the territory of India” mean that the 
Union Parliament may impose restrictions not only on inter-State commerce 
but also on intra-State commerce, if public interest so requires ^nd 
Gajendragadkar, J , in Atiaban's Case, 9 * made an obiter observation “Public 
Interest in Article 302 is non justiciable and the Parliament is the sole 
authority to ste whether the public interest so requires to impose such 
restrictions ” This is another prejudicial step against State autonomy and 
there seems to be no reason to make the Parliamant as final authority and to 
oust the judicial purview 

S Sen ices 

For independence of States and Centre in their respective spheres, it 
is essential that both should own their set of Government machinery, have 
their own offices and services « The Constitution envisages separate Union 
and State services But Article 312 provides that in case Council of States 
declare'* that it is neecssarv or expedient in national ,merest So to do 
Parliament may by law provide for one or more AJMndia Services common 
to Union and States and Parlian ent shall provide for regulating the service 

64 air 1961S C. 232 (254) 

65 See Article 312. 

66 by a resolution by 2 3 members presentaad voting 
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of persons employed therein. This encroaches on States’ liberty to have 
their own separate services. 

9. Emergency Powers 

Articles 352 to 361 deal with three kinds of emergencies during which the 
whole federal structure set up by the Indian Constitution gets converted into 
a Unitary State, the Parliament assuming to itself practically all the powers 
of the States and reducing States practically to the agencies of a unitary 
State. There is no such emergency provision in U.S.A. The Supreme 
Court of America observed 87 :— 

‘•The extraordinary conditions do not create or enlarge the constitu¬ 
tional powers”. 

But in India, by declaration of emergency by the President, 88 who acts and 
is normally bound by the advice of the Central Ministers, the Centre is 
capable of destroying the whole federal structure. 89 

Article 353: —It provides that while proclamation of emergency is in 
operation, the executive power of Union shall extend to giving such directions 
to any State, as to the manner in which the Executive power thereof is to 
be exercised. So here though the Government of a State is not suspended, 
the State Executive becomes impotent in its own sphere. 

A) tick 250: —It provides that Parliament shall, while proclamation of 
emergency is in operation, have power to make laws for whole or any part 
of the territories of India with respect to any matters enumerated in State 
List. 


Thus immediately on proclamation of emergency, the legislative 
competence of Union Parliament is automatically widened and limitations 
imposed upon it by Article 246 cease to exist. 

Article 354:—' “The President may, by order, while proclamation of 
emergency is in operation, direct that all the Articles 268-269 regulating the 
distribution of revenues between Centre and States, be modified as he thinks 
fit.” 


67. Schaerer Vs. U. S (1935) 295 US (495). 

68 . The President is the executive head of the Union. 

69. One particular instance of misuse of this power seems to be that in spite of repeated 
demands front public and Parliamentarians, the present emergency which was 
proclaimed due to Chinese aggression is still kept in force, though the Chinese 
forces have, since long, ceased hostility. 
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Article 357 (I) —It provides “If the President, on receipt of a report 
from the Governor 70 of a State, is satisfied that the situation has arisen 
that the Government of a State cannot be carried on m accordance with the 
provisions of the Constitution, the President may by proclamation (a) 
assume to himself all or any of the functions of State and (b) declare that 
powers of legislature of State shall be exercisable by or under the authority 
of the Parliament ” 

Thus, this enables the President 71 , who is sole authority, 7 * at his 
subjective satisfaction on the report of the Governor 75 of the State, to 
destruct the whole State machinery in no time Thus the whole set up of the 
State itself, on the face of it, is at the mere sweet will of the head of the 
Union Executive who is generally bound by the advice of the Centre's 
Council of Ministers 

10 Reservation of State Bills for the Consideration of President 

Under Article 200, the Governor way and in case bills derogate 
from the powers of the High Court, shall reserve them for the consideration 
of the President 74 This is also to some extent control over State legislation, 
even over the State List 

11 Appointment of Governor 

Under Articles 155 6, Governor of a State shall be appointed by the 
President and he shall hold office during pleasure of the President Thus 
the executive head of a State acts as the agent of the Centre 

Thus taking into view the above analysis, one cannot help admitt¬ 
ing that to some extent, these provisions deviate from the federal principle 
of States’ co-ordination and independence In the words ofSinha C J™ — 

“There is undoubtedly a distribution of powers between Union and 
States in matters of legislative, executive field but the distribution 


70 Who is appointed by President and holds office at his pleasure and thus virtually is 
agent of the President. 

71 Who is head of Union Executive 

72- The proclamation of cme-geney cannot be challenged in courts on the ground that 
actually no such circumstances exist which may justify the proclamation of emergen 
cy 

73 Who is appointed by the President 

74 For other instances where reservation of State Bills for consideration of the 

President, refer to Arts 31 (3) 31-A 288 (2), 2S4 (2) 

75 Stale of tt'fst Bengal Vs Union of India. Air 1963 SC. 1241 
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of powers is not an index of political sovereignty. The exercise 
of powers, legislative, executive, in the allotted fields is hedged on 
by numerous restrictions so that the powers of the States are not 
co-ordinate with the Union and are in many respects not 
independent.” 

At another place, Sinha, C.J ., 7S observed:— 

“One review of diverse provisions of the Constitution, the inference is 
inevitable that the distribution of powers, both legislative and 
executive, does not support the theory of full sovereignty in the 
States so as to render it immune from the existence of legislative 
power of the Union Parliament.” 


Finally, as Sinha, C.J., 76 said ■— 

“Political sovereignty is distributed between the Union of India and 
States with greater weightage in favour of the Union.” 


IV 

I may be accused of analysing the various provisions of our 
Constitution 76 with a biased view in favour of the critics of the Indian 
Constitution. This accusation of mine, may on the face of it, seem to be 
imtified as I have tried to search out every word of the Constitution from 
S"he supremacy of .he Centre be reflected But it iS to be noted that 
my task is not of a lawyer who speaks only for hts Cent and tr.es to hoot 

down every word of his opponent counsel, whether rtgh. or wrong. On 

the other hand, my task is like that of a judge or a senstble crtnc who 

being completely unbiased and impartial, examines the arguments of both 

sides”, interprets them impartially by supplementing or modify.:ng them and 
justifies the correct one with his logical reasoning. Then lie places these 
extended arguments separately on the two separate wings of the weighing 
machine of Justice, carefully watches the movements of the weighting needle 
Td approves tire arguments, by his Court Seal of the side to whtch the 
weighing needle falls indicating the larger weight in justice. 

Mv approach in analysing the above provisions may also be attacked 
from another angle, of that being a one-sided and that being as a spokesman 

Of thc critics who challenge the federal character of the Constitutton. But 
of the cri , ■ t i,is part of the Article will prove, me is not 

I assure, as PP ^ The who , e trcnd 0 f analysis of mine, in part III 

„V,Ms Article, was perpetuated with single aim of mine. My approach 


Union of India Air 1963 SC 1241. 

16 . Analysed in Part (IU) of this article. 

77. Both of which are to the extreme. 
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is like that of a good and confident lawyer who instead of waiting for tis 
opponent counsel to point weaknesses of his case, can dare to enumerate 
m details what can be at the maximum said against his client and then he 
proceeds to rebut them one by one logically and legally My first part 
of job I have done in Part (3) of this Article and the next job of mine I pro¬ 
pose to take up in this part 

With this stand of mine, I may also admit one thing that on the first 
reading of my analysis of some of provisions of the Indian Constitution, 
which reflect the deviation from the federal principle in the strict sense, even 
the most staunch supporter of the federal nature of the Indian Constitution, 
may feel their stand shaking and feel themselves standing on the legs of 
cards rather than of flesh with blood circulations But as I had already 
pointed out that that was only one side of the picture and this must be 
read and examined in the light of the justifications provided in this Part 

In view of the various provisions analysed above, which undoubtedly 
do not conform to the strict federal principle of co-ordination and indepen 
dencc, some scholars hesitate to characterise Indian Constitution as strictly 
federal 


In the words of Wheare 71 — 

“The Central Government in Indian Constitution is gtven powers of 
intervention in affairs of State Governments which modifies the 
federal principle The Constitution did not indeed claim to 
establish a federal union but federal principle has been introduced 
into its terms to such extent that it is justifiable to describe it a 
quasi-federal Constitution ” 

Af another place, Wheare observed — 

“The Indian Constitution establishes a Unitary State with subsidiary 
federal features rather than a federal State with subsidiary Uni¬ 
tary features” 

Thus measuring Indian Constitution on the rod of the federal principle 
in strict sense, Wheare concludes that the essence of unitary character is 
dominant m the Constitution of India and federal features are only incidental 
Thus he docs not consider India as a federation and hence does not include 
the discussion of Indian Constitution in his book on Federal Constitution 
and the Federal Governments 

78 in Fart (3) or this article 

79 Wheare, Federal Govt, 3rd Ed 28 

SO New Indian Constitution Analysed 1950 A U 22. 
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Jennings 81 also characterised it as a “federation with strong centrali¬ 
zing tendency”. As he said 

In fine it may be said that the Constitution of India is neither 
purely federal nor purely unitary but is a combination of both. 
It is a union of novel type. It enshrines the principle that 
in spite of federalism, the national interest ought to be para¬ 
mount.” 

But these criticisms of various learned authors, against the federal 
character of the Constitution of India, though made in the twentieth century, 
seem to be based on the federal principle in strict and orthodox sense of 
eighteenth century. They seem to test Indian Constitution on the basis of 
American Constitution as it stood in 18th century and which itself does not 
conform to the federal principle evolved from and based on it. 32 A reaction 
against such an approach was expressed by Sitba Rao, J., 83 :— 

“Though some authors accepting the U. S. Constitution as yard¬ 
stick for federation, prefer to describe Constitutions with 
centrelizing tendency as quasi-federations, I do not think it 
correct to do so, if the Constitution in question has accepted 
substantially the federal principle. Applying this test, I have no 
doubt that Indian Constitution is a federation as units in 
normal times exercise sovereign powers within the field as 
allotted to them.” 

America started on its federal career with a weak Centre and with an 
accent on the rights of the States. But in course of time, the things 
changed and the judiciary by liberal interpretation of Centre's powers 
enlarged the scope of the federal polity. Thus none can assert that States in 
U. S. A. today are co-ordinate with and independent of the federal govern¬ 
ment. The status of States is definitely weakei \is-a-vis the Centre. This 
change has come about through the liberal interpretation of Centre’s power 
by judiciary, vast financial resources available to the Centre, the cmcigencc of 
system of grant-in-aid to the States, etc. Thus how can that federal principle 
be a test for the federal character of a Constitution while the basic country 
viz. U. S. A, on whose working it was based, had itself by now, deviated 
from it. 

81- Jennings. Some Characteristics of Indian Constitution, p 1. 

82. U. S Constitution was framed and still stands today in theory embodying accent on 
States and with weaker Centre. But in practice, judiciary has enlarged Centre's 
scope and now federal government virtually is much more powerful than the States 
and thus the American Constitution in practice docs not satisfy the strict principle of 
co-ordination and independence of states. 

83. State of West Bengal Vs Union of In ha, AIR 1962 SC (12411(1253). 
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Evidently the old and orthodox doctrine of dual federalism which 
recoemsed the States as co-ordinate and independent of Centre, is no longer 
tenable This doctrine of co-ordination and independence of States has given 
place to the doctrine of co-operative federalism which lays more stress on the 
Central leadership and the co-operation of the States with the Centre 84 

In light of this new school of thought on federalism, which is much 
more flexible than the old strict federal principle, let us examine the critical 
analysis of various provisions so as to see that how far those critics are 
justified m their stand against the federal character of the Indian Constitu¬ 
tion 

d) No doubt Article r 2 to 4 do make the very existence of the States 
themselves at the sweet will of the Centre, 84 but as in the words of Suba Roo, 
j 88 it is only an extra-ordinary power to meet certain emergencies and it does 
not effect normall> the spheres of States and Centre in their normal working 

(ii) No doubt, Articles 246 recognises predominance of union over 
Stales' legislative powers in case of possible conflict between Lists I and HI 
or Lists 1 and II 87 But the fact must not be overlooked that the non 
obstante cbuse is to be applied only in extreme cases where the 
reconciliation between entries in two different lists is not possible at all 
Thus, the application of the Non Obstante clause would be only in very 
rare cases as in most of the cases, the conflict could be resolved by 
application ofthe doctrine of pith and substarce As in the ytotds of the 

Federal Court **— 


‘But doctrine of union supremacy is not to be readilv admitted to 
defeat the legislative powers of the State The principle under¬ 
lying the non-obstante clause may be invoked only in case of 
irreconciliable conflict and doctrine of pith and substance should 
be applied here ” 


(m) The large scope of concurrent held ,s also strongly attached as 
reflecting .he Kn.ratamg rendeney •» Bn. suc h a large number of cn.nes can 

n r pr n o on F °l a. .he „me of fn.rn.ng 

,he Const.tulion F.rs.Iv, a. .he ..me of mahmg or , hc ^ CoMtJ|11 , lon> lh e 

coun.r.es ..ere jus, out from ,he chaos of ,he P ar.,„o„- s a.roe.„es, and ,. »as 


84 M P Jain, Indian Constitutional Law (1962) 33$ 

85 Ante P 11-12 of this typed article 

86 AIR 1%3 S C- 1241 (1268) 

87 Ante p 12-4 (Typed) 

88 Ktshori Fj King AIR 1950 F C 69 

89 See anie 
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not possible to decide that which of the two be allotted the 
certain matters which were of national as well as of local impor¬ 
tance. Secondly, it was felt that certain matters could not be exclusively 
allocated either to the Centre or States and thus it was thought expedient to 
give them a concurrent sphere. Undoubtedly, in case of repugnancy, the 
Union law shall prevail 90 but it cannot be attributed to as an instance of 
supremacy of central authority. 

The general rule of interpretation is that unless apparent on the face 
to the contrary, a rule of law must be interpreted in the sense it purports to 
be. The very provision of Indian Constitution can, since the Constitution 
possesses all the basic essentials of a federation, be interpreted in the light 
of its federal character unless it is apparently to the contrary. The other 
interpretation 91 of such a large Concurrent List can be that the Constitution, 
in so doing, strived towards States’ autonomy and enlarges the sphere of the 
States by giving them a concurrent sphere instead of alloting them exclusively 
to the Union. 

(iv) Evidently enough, the vesting of residuary power in the Centre 
is an instance of centralization 92 and in this respect our Constitution 
follows the Canadian constitution. 93 But as in the words of Privy 
Council 91 

‘•The three lists are so exhaustive that there is hardly any scope for the 
residuary field and thus whatever be in theory, it does not, in 
practice, effect the faderal structure much.” 

(v) At tide 249 enables the Union Parliament to legislate on any 
matter in the State List if the Council of States, by a resolution declare it to 
be in national interest to so legislate. This, admittedly is against federalism 
as the Union Parliament by its unilateral action (i. c. without the consent 
of States) assumes to itself the States’ field. But it must not be overlooked 
that our Constitution makers have constantly one aim behind the drafting of 
a new constitution, viz., that our constitution should be as much rigid as 
possible but at the same time, it must remain responsive and flexible to meet 


90. Art 254(1) 

91. The former interpretation is that by giving the Centre a concurrent jurisdiction, it 
has reduced the scope of State’s legislative competency. 

92. Art. 24S, ante. 

93. But the process is reverse in U. S. A. and Australian Constitutions where the 
residuary powers lie with the States. 

94. Governor General Vs Province Madras, A. I. R. 1945 P. C, 93 
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the emergent situations 85 This is** only a temporary power and as such a 
resolution remains in force for such period not exceeding one year This is in 
pursuance of the aim of the Constitution framers to nuke it responsive to 
changing circumstances 

(vi) Obviously Article 25 2 87 is against the federalism in U S A. and 
Australia and against the Supreme Court’s dicta 88 that neither consent nor 
submission of the States coufd enlarge the sphere of the Centre But it was 
also held by the Supreme Court in the s3me case 88 that federal principle of 
co-ordination and independence of States does not mean that the States are 
not to co-operate with the Centre in its policies It only meant that encroach 
ment cannot be made by one over the field of other But, obviously 
enough, the concept of co operation certainly involves foregoing of 
one’s rights to some extent Thus the difference between co-operation and 
encroachment is only of degree 

(,vh) It is true that a federal constitution further requires that federal 
structure set up by it 88 * should not be lightly altered It is also admitted that 
ours is a less rigid Constitution as compared to the U S A 100 and Australian 
Constitutions 101 But as the experience in those countries has proved that 
too much rigidity in amending process stands in way of adopting the 
Constitution to changing needs, the problem before our Constitution makers 

was to devise some process of amendment by which a comparative stability 
could be secured to federal prosisions 10 * of the Constitution, while in other 
respects, the Constitution could be made to respond to need for reform and 
progress under new conditions as they may arise 

But we must not forget that the rigidity of the IJ S and the Australian 
Constitutions has been maintained only by the fact that judiciary has softened 
its rigidity by liberal interpretations of its terms But our Constitution 

95 This \«u done to remove the difficulty which the U S Constitution experienced 
to too much rigidity 
% Art 249 

97 See ante 

98 Ashton l's Camera ft (1936) 298 U S (513) 

99 Distribution of Powers between Centre and Slates 
99-A Sec ante 

100 U S Constitution requires for amendment a ratification by at least 3'4 States. But 
we require ratification by only 1/2 of States and that also for amending federal 
provisions and some of which arc amendable by special mijority and rest of the 
provisions are amendabte by ordinary legislation 

IGI U » also less rigid m the sense that States have no say m the initiating of amend 
ment and they have their say in passing the amendment but thal also rn very few 
cases under Art 36$ The State* m U S A have say at both these state* 

102. Distribution of Powers provisions regarding judiciary etc 
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framers, instead of leaving the matter entirely to judiciary, has inserted some 
provisions into the Constitution itself which enable the Constitution to adopt 
itself also m extra-ordinary situations. 


(viii) The directions of Union executive to the States’ executives and 
the sanction behind them, 103 are surely a unique provision, foreign to the 
U. S. Constitution. 104 It, no doubt, creates a substantial control of States. 
But the directions are only to ensure compliance with the Union law and its 
policies, which cannot be effected without the co-operation of the States. 
In the words of Suba Rao, j 105 : — 

“By and large, with minor exceptions, the Union as well as State 
Executives function in their exclusive fields and Union Executive’s 
directions are intended only to facilitate the carrying out of the 
common purposes.” 


(ix) As regards supremacy of Centre in financial matters under 
Articles 275 and 293 (2), the grants-in-aid and loans are made to the States 
subject to the conditions imposed by the Union Parliament. 100 But it must 
be noted that provisions of federal grants-in-aid and leans to the States are a 
common feature of every federation. 107 The Centre having larger national 
and international responsibilities, obviously has larger resources and hence 
the purse strings are in its hands. We see that the amount of grants to a 
oarticular State are the discretion of the Union Parliament. But this 
discretion to the Centre is inevitable. They cannot be made equally to all 
States as some States in a federation may happen to be well developed while 
others may need more help. Thus the amount of grants and loans depends 
on the need of a particular State. Besides this, there exists in India a 
finance Commission, an independent body, which advises the Centre on 

such matters. 

ex'! The emergency provisions 105 have been attacked as a major 
deviation from the strict federal principle. But in the words of Suba Rao, 

<<In case of emergency such as war, external aggression internal 
disturbances, failure of constitutional machinery in a State or 


103. 

104. 

105. 

106. 
107. 
103. 
109. 


Under Art. 365. 

ante p- 19-20 (Typed). 

aVr. 1963 S.C. 1241 (126S). 

PcdemUrants-in-aid to states are also given in U. S. A. 
See ante. 

AIR 1963 S. C. 1241 (1268) 
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financial instability, extra ordinary powers are conferred on 
Union, subject to certain limitations, to interfere with States admin¬ 
istration But these powers relating to emergency situations are 
really in the nature of safety valves to protect the country in 
future ” 

Suba Rao J 10 * again observed 

“The political sovereignty lies in the People of India while legal 
sovereignty is divided between the constitutional entities viz 
Union and States Within their respective spheres, both in 
legislative and executive, they are supreme The emergency 
powers of the Union are to meet extra-ordinary situations and 
they do not effect its exclusive field of operation in normal 
times ” 

Thus, these emergency powers of the Union are mere temporary 
powers in order to save the country from destruction when the local interest 
may be sacrificed in the national interests Further in emergency, the working 
of every federal Constitution is very much different from that in peace 
times Even most rigid constitutions like those of the U S A 
and Australia change their colour in practice during war and emergency 
But "the way Article 356 has been used in Kerala, which shows that after 
long hesitation, the Centre dared to dissolve the State Government and this 
seems to be a very pleasant working of the federal system in India These 
provisions were designed as the atrocities of the partition were 
still fresh m the minds of the framers of our Constitution and it is hoped 
that with time, people will learn democratic discipline and these provisions 
will fall in disuse 

(xi) Reservation of State Bills -We sec that in some cases the Gover¬ 
nor may and in certain cases, the Governor shall reserve the bills passed by 
the State legislature for the absent of the President 110 But whatever be the 
letter of the Constitution, there are not many instances of Centre vetoing 
States bills The only auspicious example has been that of KeraU Education 
Bill which also was returned to the State after the advisory report of the 
Supreme Court was obtained 

(XI.) As regards the Governor's appointment, though in theory 
a control oser States, in substance, it is not or much importance as Governor 
is merely constitutional head of the State who acts on and is bound generally 
by the advice of the State ministers Moreover, outside the Constitution, 


110 ante p 24 {Typed) 
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a convention is being grown that the President generally appoints the 
Governor on the advice of the Chief Minister of the State. 


V 


In Part III of the article, I have tried to act as a spokesman of the 
critics of federal nature of the Indian Constitution and in the preceding Part, 
I have tried my utmost to reply them by invoking legal as well practical 
justifications and also taking help of philosophical arguments and I am also 
supported in majority of reasonings in preceding part by famous judgment 
ofSuba Rao, J. 111 But still I feel that the stand of critics of our Constitution 
is so forceful in their logic that even extreme justifications of the Constitu¬ 
tional provisions could not out-root them. The reason is that they presume 
weak Centre with an accent on States as the basis of federation and try to 
label out every word of Indian Constitution with a centralizing tendency, as 
a provision against federalism. 

But this does not mean that I am inclined to accept the non-federal 
character of Indian Constitution. True, if the federal principle of co-ordina¬ 
tion and independence of States is the basic criteria of a true federation, we 
cannot deny that Indian Constitution does not conform to it as it is certainly a 
Constitution with centralizing tendency. But the question is that whether this 
federal principle, based on the reading of the U. S. Constitution as it stood 
in eighteenth Century, can be accepted today as the federal principle when 
U. S- Government itself today does not conform to it and is certainly centra¬ 
lized with accent on centre. 

It may not be an exaggeration to say that all modern federations have 
a centralizing tendency and thus States today are not co-ordinate and indepen¬ 
dent of the Centre in a single federation in the world. Even such countries 
like America and Australia, who started with weak centre, have today a 
very strong centre at the expense of States. As Dr. Ambedkar said”* :~ 

“Conditions in modern world are such that centralization of power is 
inevitable. It is difficult to prevent Centre from being strong. 
The federal government in U. S. A., notwithstanding very limited 
powers granted to it by the Constitution, has outgrown its powers 
and has overshadowed and eclipsed the States. The same condi¬ 
tions are sure to operate upon Government of India and nothing 
can be' done to prevent Centre from being strong. Only thing is 
that Centre must not be too strong. 5 ’ 


HI. AIR 1963 S. C. 1241. 

112. Constitution Assembly Debates. 
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True that unlike the American and Australian Constitutions, our Consti¬ 
tution makes Central polity supreme in many respects but as m the words of 
Dr Ambedkar, no federal constitution can put on without the supremacy of 
Central polity Predominance or Patna Potesta of Union is inevitable 
When in a family of four or five persons, where every person considers and is 
legally equal and independent, not to talk of a father, even a younger brother 
could not resist some control of his elder brother If this be so, how can a 1 
family of States, with large national and international functions, do without 
the patria potesta of the Centre Moreover independence does not mean 
absolute non-control but only a regulated control 

Moreover, we see that the control of centre over Units is not a one 
way traffic Our Union Parliament consists of the President and two Houses 
viz , House of People and Council of States The latter consists of represen¬ 
tatives of States Though the powers of Upper House are not co-equal with the 
House of People, yet to the extent it exercises its legislative powers, the 
States also have a control over the part of the Centre’s working 113 

This seems that the concept of federation has itself undergone a trans¬ 
formation As above quoted speech of Ambedkar in the Constituent Assembly 
proves that absence of some essential features of federal principle does not 
take from it the federal character of the Constitution Wheare 11 * himself, 
who is one of the exponents of the above st'ict federal principle, speaks of 
the impossibility of strict adherence to the above federal principle In his 
words 118 

“Are we to confine the term federation to cases where federal principle 
has been applied completely and without exceptions It would 
not be sensible to do this After all the Constitution of U S A 
itself, as originally drawn up, contains atleast one exception to the 

federal principle in that the Senate was composed of representa¬ 
tives elected by legisldtures of States Thus a part of the general 
government of U S A was dependent to some extent upon part 
of regional governments Yet the American Constitution from 
1787 to 1913 was and must be called a federal Constitution 
“The reason was that the federal principle was predominant in it 
This is the criterion Is the federal principle predominant in a 
Constitution If it is so, the Constitution may be called a federal 
one If on the other hand, there are so many modifications of 
federal principle that it ceases to be of any sigmficance, then the 
Constitution cannot be termed as federal’ 

113 Suba Rao, J, AIR 1963 SC 1241 

114 “VYheare, Federal Govt 3rd Ed p 16 

115 Ibid 
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He 116 further said:— 

“This appears to be most instructive and reliable way in which to use 
the term federal Constitution. It is essential to define the term 
federal principle rigidly but is to apply the term federal constitu¬ 
tion more widely.” 

The readers after going through the third part of this article must 
have been anticipating the judgment in favour of the critics of the federal 
nature of Indian Constitution. But by now, they must have realized that 
their anticipation was not so correct. The whole aspect of the federal 
principle has undergone a transformation and it is not tenable to stick to 
old orthodox prirciple to uh ch not a single federation, in piactice, does 
conform. 

6. Indian Constitution in working 

Before reaching the conclusion as to the nature of the Indian Consti¬ 
tution, I feel to talk one more aspect of the present problem. The law 
of Constitution is one thing, the practice is another. A distinction is 
thus to be maintained between Federal Constitution and Federal Govern¬ 
ment. A federation like U.S A. is claimed to have both these aspects. But 
there may be constitutions which may possess one criteria of federation but 
not the other. 337 As Wheare said 338 :— 

“For it must be stressed that if we arc looking for a federal Govern¬ 
ment, it is not sufficient to look at Constitutions only. What 
matters as much is the practice of the Government. A country 
may have a federal constitution but in practice, it may work the 
Constitution in such a way that its Government is not 110 federal. 
Similarly a country with a non-federal constitution may work it 
in such a way that it presents an example of the fedcial Govern¬ 
ment.” 32 ® 

As to the working of Indian Constitution, nothing can be said 
about as 16 years is a too short a period for its practice and moreover 
when it was a one party rule 121 at Centre and States during all this period. 


116. Ibid. 

117- Whcarc, Federal Govt., 3rd Ed., 16. 

11S. Wheare, Federal Govt., 3rd Ed. p. 21. 

119. As Australian Constitution. 

120. e. g. Canadian Constitution. 

121. Congress Party both at Centre and States. 
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But following instances, show its nmtary working 

(!) Planning Commission —It consists of Prime Minister as Chairman, 
three other Central Ministers, besides other members It Is an extra Sega 
body whose function is to advise the Centre on financial matters Thoug 
in theory only an advisory body, it i$ much more than that due to Prime 
Minister's association with it It allocates resources among Centre an 
State Governments and Centre releases funds for States on the advice o 
this Commission Thus it has virtually a vast authority over the States w o 
always feel their financial existence m its grip 

2 Inquiries of State heads at Central Le\el —As we know. President 
of India has appointed an Enquiry Commission 111 to go 10 ® 
the charges of corruption and misuse of authority against the Punja 
Chief Minister, Mr Kairon Such inquiries against State l ea 
by the Centre have become the common practice in India. The conduc 
the State and its officers and leaders according to federal principle, shou ^ 
be the cause of the State Government It is strange that State leaders ar 
responsible, for their mal-practices, not to their own legislature but to 
Centre 

3 Ore Party Pule -Since independence. Congress has been the singly 
ruling party both at the Centre and States, 1 ” and which is one of the mo 
strong and centralised party Naturally the working of Indian Govern^ 
will be unitary as the Chief Minister of the State is under the control of i» 
party whose leader is also the Prime Minister of India In practice C 
Minister, who is leader of an independent legislature, seeks for directive 
from Centre He cannot go against the Central leadership, in case he does so 
he can be blown out under the garb of Party discipline 

These three tnstances, certainly show the unitary working ° f ll,c 
Indian Constitution 


Admittedly. Indian Const,tut,on has a central,sing tendency mf 
Centre more powerful a, compared to Stales But just because of Cent,' 
betng predominant to some ettent, „ „ unjustihabfc to charactense tt •* 
quas, federal If the Wheare, lest f or real rcdera „ that „ should 
substantially accept the federal prmcple, ,s accented then Indtan Const!- 
tut.on .S certainly federal »• In the words of £ ,he I»d»» 

Constitution a ccepls_lhe federal concept and temams basically red',' 1 
12j. Presided by Das C S (retired) 

IS ' V ‘ ,h 5,nE " "" P "“ rf O'", ■ 'life Kerala fo, acme time 

124 See ante 
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though it does not adhere to strict principle of co-ordination and indepen¬ 
dence of States. As in the words of Schwartz, 128 the old orthodox 
theory of strict federal principle is not tenable as a test of modern 
federalism. There exists not a single country which may be asserted to 
represent a true federalism in the sense of strict quality of States with 
Centre. 1 - 7 The out-growing of Centre’s strength is inevitable. 128 Owing to 
certain technological and social developments, the very concept of socialism 
has undergone a transformation. The slogan of co-ordination and 
independence has given way to the new concept of co-ordination and co¬ 
operation. 

For successful working of the Constitution, it is necessary in present 
times that the Centre should have a leadership to guide and help the regional 
polities and which may amount to compulsion in some cases if the national 
interest so demands. In this context, the view that India is a quasi-federal 
or unitary State with subsidiary federal features, 129 is not correct. Though 
with strong Centre, undoubtedly, the States in India enjoy a large autonomy 
and independence of action. The States have their full-fledged parliamentary 
form of governments and at no time they are mere agencies of the Centre. 
They are sovereign and independent equally with the Centre as both derive 
their authority from and work within the framework of the same Constitution. 
There is an independent judiciary to act as an umpire between Centre and 
States. Following authors, prefer to call it a federal constitution :— 

Basil 130 observed 

“But with all these exceptions, our Constitution remains normally and 
basically federal Constitution, subject to certain specified exceptions. The 
exceptions are unique but in cases when these exceptions are not attracted, the 
federal provisions are to be applied without being influenced by these excep¬ 
tions.” 

Suba Rao , 

“The power to interfere with States may effect the balance of powers 
in a federation but does not destroy its character.” 

The States Reorganisation Commission 152 observed: 

“These special powers, however, arc remedial in nature and are meant 
to prevent a breakdown in the States and to safeguard the powers 

126. Schwartz, American Constitutional Law, 42, 163. 

127. Not even U. S. A. 

128. Dr. Ambedkar, Const. Ass. Debates. Vo!. VII (1), 42. 

129. Whcarc. India’s New Constitution Analysed, 1950 A. L. J., 22. 

130. Basu, Common, Const, of India, 4th lid.. Vol.1,20. 

131. AIR 1963 SC, 1241. 

132. Report, 42. 
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of the Unton withm its own sphere They do not detract from 
the fact that under the Constitution, the States constitute corner 
stones of the political and administrative structure of the country 
with a real measure of the autonomy ** 

Few other scholars 133 , 131 also call it a federation m spite of its unique 
exceptions from the federal principle 

Thus the inevitable conclusion is that we cannot but admit that India 
is and remains basically a federation Just because of a little of centralization, 
it cannot become non federal It may be that the Centre has been allotted a 
larger sphere but that does not by itself detract from the federal nature of 
the Constitution, for it is not the essence of the federation to say that so 
much and no more power is to be given to the Centre The only basic test 
for a federation seems to be that the distribution of powers should be made 
not by ordinary law passed by the Centre but by something superior to the 
Centre itself Every federal constitution, m the words of Suba Rao, J , has 
either textually or customarily some unitary elements 133 With this in theory 
and practice of the Indian Constitution, one may describe it - 

“A constitution, federal in theory but unitary in practice, federal in form 
but unitaiy in character, federal in normal times but unitary in 
Emergency" 

But I personally cannot agree fully with this observation though it may 
be true to its present working in last 16 years No doubt, its working at the 
present, is unitary to some extent But what it needs to be emphasised is 
tint this unitary working vs not at all due to ns provisions The only root 
cause of such umtiry working is the one party rule both at Centre and 
States Even these provisions were not there, the unitary working cannot be 
helped so long one Party rules and that also a most organised parly like 
Congress In the end, I may say that Indian Constitution is nothing but 
federal with an excellent quihtv to adopt itself to all times and thus an 
improvement on th„ modern federal Constitutions 


133 Nicholis Const of India, 23 

134 AlcX-»n4rowiet* Const Developments rn Jndw )55-)70 

135 AIR m3 SC »24l 



CONSTITUTIONAL STATUS OF JUDICIARY AND EXECUTIVE 

IN INDIA 

(in the background of the recent conflict of jurisdiction between the 
U. P. Assembly and the Allahabad High Court ). 

By 

S. L. Chawla* 

In a democratic country like India, it is the ‘rule of law ’ which is the 
aim and object of the Welfare State, by giving a socio-economic content to 
political freedom. The question arises what is law? Quoting from our holy 
scriptures, the Upanishads, in the words of the Chief Justice of India, 
Mr. Gajendragadkar; “Law is a king of kings, far more rigid than they are, 
by whose prowess social justice will prevail and the weak will succeed against 
the strong .” That is law, that is the concept of law, of which the Legislatures 
are the makers, the Judges are the interpreters and the Executive is the 
enforcing machinery. 

Keeping in view this concept of law, %ve may now proceed to discuss 
rnd judge the status of judiciary and legislature in India. The task assigned 
to legislatures under the Indian Constitution is to make laws, while it is 
for the judiciary to interpret these. Article 105 of our Constitution describes 
the powers, privileges and immunities of Parliament and its members. There 
is freedom of speech in Parliament, as also immunity against publication 
by or under the authority of either House of Parliament. In other respects, 
according to clause (3) of Article 105, "the powers, privileges and immunities 
of each House of Parliament, and of the members and the committees of 
each House, shall be such as may from time to time be defined by Parliament 
by law, and until so defined, shall be those of the House of Commons of 
the Parliament of the United Kingdom, and of its members and committees, 
at the commencement of this Constitution.” Similar powers and privileges 
are prescribed for the State Legislatures and its members under Article 194. 

So, there is legislative supremacy in our country, subject, of course, 
to constitutional limitations. Thus, the‘freedom of speech’under clause (I) 
of Articles 105 and 194 is 'subject to the provisions of the Constitution’, 
i.e. the provisions of Articles 19 (1) (a), 208 and 211. Hence, in the exercise 
of his right of freedom of speech, a member cannot raise a discussion as to 
the conduct of a Supreme Court or High Court judge, which is prohibited 

' *shri S. L. Chawla is an LL.B. Student of our college. 


425 



426 


The Law Review 


under Article 211 However, the restrictive words ‘subject to the provisions 
of this Constitution' are not used in Clause (2) of Articles 105 and 194, which 
means there is absolute immunity so faf as liability before a Court of Law 
is concerned Therefore, no member can be held liable before a Court for 
contempt for having violated Artilce 211 or for breach of any of the Rules 

of Legislature The remedy for such violation lies in the hands of the 
Speaker or the legislature itself 

Thus, it has been held in Shama v Sri Krishna that the Court 
has no jurisdiction to interfere with a writ to summon a person for 
appearing before the Privilege Committee, nor any action taken for contempt 
unless the Legislature is seeking to assert a privilege not known to Lex 
Parliament Once a privilege is held to exist, it is for the House to judge 
the occasion and its manner of exercise The Court cannot interfere with an 
erroneous decision by the House or its Speaker in respect of a breach of t'S 
privilege 

Clause (1) of Artic’e 118 provides that each House of Parliament 
may make rules for regulating its procedure and the conduct of its business, 
subject to the provisions of this Constitution This would clearly indicate 
that the rule-making power of Parliament is not absolute, but is limited by 
the provisions of the Constitution Thus, if a rule made by a House violates 
a fundamental right, the Courts have the power to declare it invalid, according 
to Mason's Manual of Legislative Procedure These words make the rules 
of each House subject not only to the Fundamental Rights, but also to any 
other provisions of the Constitution But couris hav*. no jurisdiction to 
interfere with ihe Speaker’s discretion in the matter of application of the 
Rules relating to the internal management rf the House 

Article 111 further provides that “the validity of any proceedings m 
Parliament shall not be called in question on the ground of any alleged irre¬ 
gularity of procedure ’ But the immunity from judicial interference, it may 
be submitted, is confined to matters of irregularity of procedure There 
would be no immunity if the proceedings are held in defiance of the manda¬ 
tory provisions of the Constitution, or by exercising powers which the 
Legislature docs no* under ihe Constitution possess, as the violation of the 
mandatory provisions of the Constitution cut at the veiy roots of the powers 
of the Legislature to function at all under the Constitution 

Thus, the role v of the L-gislattre is to lead, yet to follow the 
Constitution The limitations imposed by our Constitution on the sovereign 
powers of legislature mav be summed up as fo'lows 

(a) Fundamental Rights conferred by Part III, 



The Law Review 


427 


(b) Legislative competence ; 

(c) Specific provisions of the Constitution, imposing limitations 
relating to particular matters ; 

(d) Territorial limitations (in the case of State Legislatures). 


Our Courts, therefore, have the power to pronounce upon the 
validity of laws on the ground of excess of legislative powers as in any federal 
country. However, transgression of its constitutional powers by a legislature 
may be ‘direct’ as well as ‘indirect’. In the latter case, it is called ‘colourable 
legislation’ in the judicial parlance and it is the duty of courts to invalidate it. 

Like all federal Constitutions, there is a division of legislative as well 
as administrative powers between the Union and the State in the Indian 
Constitution. Both the Union and the State Governments derive their 
authority from and are limited by the same Constitution. The powers thus 
being divided between the Union and the State Governments, it becomes 
necessary that there be some authority to determine disputes between the 
Union and the States or the States inter se and to maintain the distribution 
of powers as made by the Constitution. Article 131 of our Constitution 
vests the Supreme Court with original and exclusive jurisdiction to 
determine justiciable disputes between the Union and the States or between the 
States inter se. Hence, apart from guarding the Constitution against fans- 
aression by the organs of the national Government, the judiciary has also to 
maintain the distribution of powers prescribed by the Constitution as against 
encroachments by the Union and the State Governments inter se. In short 
the role of judictary, in the words of that famous writer Burton, is that of 

“umpire in the federal system". 

The Indian Constilution provides a federal struclurc wilh a strong 
,cadency Bnt it is the interpretation of Supreme Court tn 

particular cases that holds the centripetal and centrifugal forces in the balance 

a’d saves the original distribution of powers from any agg,ess,vc encroach- 

and saves b Eve n though its Original jurisdiction has 

me t nt so° n far ie been tried questions relating to division of powers between the 

not so far been , q beforc the supreme Court in its appellate 

Union and the States and P t he Supreme Court has acted as an arbiter 
jurisdiction in numc w : thout givinc undue importance to any of the 

entries 11 m "tile iTgisTadve lists, whether it relates to the powers of the Union 
or a State Legislature. 

„ „ rm , r( is thus the final, the ultimate, the last tribunal of 

, T J 1C m" more powers than any other Supreme Court in any part 
the land, and it has ft does original, appellate, revisional and consul- 

mtlve powers *and functions in the same body, in o unique manner. The 
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jurisdiction and competency of High Courts is provided for in Article 226 
and the Supreme Bourt has held in a number of cases that Article 226 enjoys 
the widest ambit 

ArtjcU 131 provides that “no discussion shall take place in Parliament 
with respect to the conduct of any Judge of the Supreme Court or of a High 
Court in discharge of his duties except upon a motion for presenting an 
address to the President praying for the removal of the Judge” under Article 
124 (4) The object of this stringent provision apparently is to secure the 

independence of the Judges not only from the Executive but also from the 
legislature Thus, if in the discharge of his judicial duties, such a Judge 
comes to an erroneous finding, or makes adverse comments upon high 
dignitaries, the only courses open are to appeal against that decision or to 
bring a motion in the legislature for the removal of such a judge The only 
test for the application of this Article is whether the act in question was 
performed in the discharge of hts duties If in the discharge of his duties, 
the judge exceeded his jurisdiction or acted mala fide , nevertheless his conduct 
cannot be questioned except on a motion for his removal as provided for 
under Article 124(4) 

It has, however, to be noted that whereas the courts have power to 
“struck down” any legislation being unconstitutional, they can only look into 
the ‘illegality’ of a law and not any ‘irregularity’ of it 

So, although according to our Constitution, the Parliament is supreme, 
yet it is not sovereign like the British Parliament, about which it is said that 
it can do anything on earth, except perhaps change the sex of a person But 
in India the Constitution is supreme There is basic democracy of institutions 
in India Whatever is done has to be in accordance with the ‘rule of law* 
No one can violate the provisions of the Constitution not even the President 
If the President violates the Constitution he too can be removed from ihe 
office under Article 61 

Now, the next question irises, that in the event of controversy, the 
will of which organ will prevail—that oflegislature or judiciary—and which 
of the two Articles, 194 and 226, will hold sway The right approach, it may 
be submitted is that in construing the provisions of different Articles, regard 
should be had to the principle of harmonious construction This rule, applied 
by the Supreme Court in the recent pas 1 in the famous Nanavati case, seeks 
to do away with inv conflict and make different provisions co exist with each 
other In the words of the Hon’ble the Chief Justice of India, “there must 
K perfect co ordination and no hostility between the judiciary and the 
legislature, to which the Constitution has assigned well-defined functions " 
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l here must not be any conflict between these two pillars of democracy, but, on 
the other hand, the relation between them should be one of “harmonious, 
responsive and understanding co-operation ". 

A serious controversy between judiciary and legislature, however, did 
Unfortunately arise in the Uttar Pradesh in March, 1964. There was a conflict 
of jurisdiction between the High Court of Allahabad and U. P. Vidhan Sabha 
and there was the question of competency of these two organs to punish and 
give relief to a citizen. 

The issue arose when two Judges of the Lucknow Bench of the 
Allahabad High Court on March 19, 1964 released on bail Mr. Keshav Singh, 
a Socialist worker of Gorakhpur, who had been sentenced to seven days’ 
simple imprisonment by the Vidhan Sabha on March 14, 1964 for “contempt 
of the House by defying its orders”. The U. P. Assembly later passed a 
resolution seeking the “arrest” of the two Judges and the Advocate (Mr. 
Solomon) representing Mr. Keshav Singh, the petitioner, and their produc¬ 
tion before the Bar of the House, A Full Bench of the Allahabad High 
Court, consisting of 28 judges—perhaps for the first time in the annals of 
judiciary—thereupon passed an interim order staying the implementation of 
the Vidhan Sabha resolution. This necessitated a Presidential special refe¬ 
rence to the Supreme Court under Article 143 of the Constitution. The 
hearing, which lasted i3 days, was heard by a Special Constitutional Bench of 
seven judges, including the Chief Justice, Mr. P. B. Gajendragadkar. Argu¬ 
ments on behalf of the judiciary, the Bar Councils and the legislatures were 
advanced by such legal luminaries of the country as our present Attorney- 
General, Mr. C. K. Daphtary ; the former Attorney-General, Mr. M. C. Seetal- 
vad ; the Maharashtra Advocate-General, Mr. H. M. Seervai ; Sarvshri 
Palkiwala and Nambiar, advocates, etc. 

The Supreme Court gave a well-considered and clear-cut opinion on 
this serious controversy in their historic judgment on October 1, 1964. They 
returned the President’s reference in favour of the Judiciary, holding that the 
English doctrine of legislative omnipotence is not applicable to India, where 
the Constitution is supreme—the sovereignty of our Constitution is unques¬ 
tioned and unquestionable. 

The Court answered all the five questions contained in the Presidential 
reference to the effect that neither the Judges of the Allahabad High Court, 
nor Mr. Keshav Singh, who moved the court in a habeas corpus petition 
against his committal by the Vidhan Sabha nor Mr. B. Solomon, his advo¬ 
cate, had committed contempt of the House. It further said that the 
Assembly was not competent to direct that the two Judges of the High 
Court and Mr. Solomon be produced before the bar of the House. 
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The Court said that m England, Parliament was sovereign The Parlia¬ 
ment had the right to make or unmake any law whatever No person or body 
was recognised by the law of England as having a right to over ride or set 
aside the legislation of Parliament In India, which was federal in character, 
the supremacy of the Constitution is fundamental to the existence of a federal 
State in order to prevent either the Legislature of the federal unit or those of 
the member States from destroying or impairing that delicate balance of 
power which satisfies the particular requirements of States, which are desirous 

of union This supremacy of the Constitution, the Court held, is protected 

by the authority of an independent judicial body to act as the interpreter of a 
scheme of distribution of powers Nor was any change possible in the 
Constitution by the ordinary process of Federal or State legislation, it added 

Continuing, th«* Supreme Court observed that the Indian legislatu¬ 
res, no doubt, had plenary powers But these powers were controlled by the 
basic concepts of the written Constitution itself It can exercise those powers 
within the legislative fields specified in the Constitution Beyond this, the 
legislatures “cannot travel” If the legislatures stepped beyond their legisla 
tive fields, they trespassed on the fundamental rights of the citizens in a 
manner not justified by the relevant articles and were liable to be struck down 
by courts m India No doubt the Constitution itself could be amended by 
Parliament, but that was possible because Article 368 itself made a provision 
in that behalf And the amendment could be carried out only by a procedure 
prescribed by the Article That shows that even when Parliament purports 
to amend the Constitution, it has to comply with the relevant mandate of 
the Constitution itself There could, therefore, be no doubt that the sovere¬ 
ignty which can be claimed by the Parliament in England, cannot be claimed 
by any legislature in India in the literal absolute sense 

The Court said Art cL 12 of the Constitution defined the “States” as 
including the Legislature of such State and so, prima facie, the power confer¬ 
red on the High Court under Article 226(1) can, in a proper case.be 
exercised even against the Legislature In a sense the conflict which had 
arisen in Uttar Pradesh, the Court pointed out, is not a conflict between the 
House and the High Court as such, but between the House and a citizen ol 
this country 

There has been a great flexmg or parliamentary muscle, against the 
Supreme Court's opinion on parliamentary prmleges and most of our 
legislatures hare recencd it with angry mdignalton There was a great storm 
in the Lot. Sabha (and not the prorerbial storm m the cup or tea) and 
members reportedly expressed the view that the verdict had made a deep 
erosion mto the privileges or Legislatures This ,s both surprising and 
shocking An objective view of the real issues involved, as rightly pointed 



The Law Review 


431 


out in a statement issued by twenty-six eminent retired judges, members of 
Parliament, leading lawyers and journalists, would show that what the Court 
had done was rather to vindicate the fundamental rights of the citizen than 
affect the powers and privileges of the Legislature. The question was whether 
a citizen put in prison under the order of a Legislature could approach courts 
with the plea that the Legislature had no such privilege and that he had been 
wrongly imprisoned. The statement further said that far from affecting the 
powers and privileges of the legislature, the Supreme Court had called 
attention to “the grandeur and majesty of the task which has been 
assigned to the Legislatures under the Constitution.” 

Thus it has to be remembered that the conflict is not only between 
the Judiciary and the Legislature ; a third party has emerged in the shape of 
the citizen, whose liberty and fundamental rights are deeply involved. A 
demand has been made in the Parliament for amending the Constitution, 
which the Parliament is fully competent to do. But it has to be remembered 
that such an amendment would be against the interests of people at 
large, and misuse of the power given to it by the people. Our 
worthy representatives are forgetting that the Parliament derives its authority, 
in the last resort, from the people. And they ought to heed the warning 
words of a leading daily (Tribune), to the effect that “when a law or a 
Constitution is considered noxious by the people, it gives way or it is swept 
away". After all, even the power of the British Parliament, described by 
Coke as “transcendent and absolute” is not so transcendent and absolute in 
practice. It has not passed any law to put to death all the blue-eyed babies 
in the kingdom, not because of any legal limitation, but because the Parlia¬ 
ment derives its authority, in the ultimate analysis, from the people. 

It would be seen that time is now ripe to define clearly under Article 
194(3) the privileges of the legislatures in India. The sooner it is done the 
better it would be for the smooth functioning of our democratic republic. 
The present-day tendency of our legislatures, in the absence of any clear 
definition under the Constitution, is to extend these privileges to a ludicrous 
extent. When the conduct of a judge is precluded from discussion in the 
House (Article 211 of the Constitution), it does not stand to reason even to a 
layman that the House is entitled to take action against judges in the manner 
that the U. P. Assembly sought to do. There are as many as fourteen such 
legislatures in India and if they decide amongst themselves to arrest citizens 
and judges at every fancied breach of privilege, who would be free and safe 
in this country. 

The rieht to arrest persons is not at all essential for the proper func¬ 
tioning of a legislature. The argument to the contrary has been rightly and 
effectively pricked by the Supreme Court with reference to the American 
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Constitution which does not confer this power on the legislature "Nobody 
has ever suggested that the American Congress has not been functioning 
effectively because it has not been armed with the particular power claimed 
by the House before us” Freedom from arrest without “due process of law 
is the privilege of the free man, against which no fictitious privilege of the 
legislature ought to prevail 

Another recent instance from the same Vidhan Sabha (UP) may be 
quoted here before concluding this article The counsel representing the U P 
Legislature in the Presidential special reference before the Supreme Court, 
sought to borrow some books from the State's Law Department, some of 
which were lent and some not They complained m this behalf to the 
Speaker, who raised the question in the House The Government spokesman 
explained that such reference books as were available in duplicate had been 
lent, but in case only a single copy was on record, it was declined to be lent, 
as departmental regulations only allowed their consultation at the ’premises 
The Hon’ble Speaker of the U P Vidhan Sabha, according to the news- 
item, was not satisfied with this explanation and was pleased to remark that a 
‘breach of the privilege of the House’ was involved A parallel of this may 
perhaps be found in a situation where suppose A requests B to lend him his 
car, and if B declines to do so, A goes to court for the infringement of his 
right (to take B’s car on loan), which in the legislative terminology, may be 
termed as ‘breach of privilege* To what a ridiculous, absurd and nonsensical 
extent this 'privilege* has been stretched * And sooner this ‘privilege’ is 
circumscribed within proper limits, the better for all of us, legislators not 
excepted 

And if we have to maintain ‘rule of law’ m our country (as opposed to 
the ‘rule of jungle*), the supremacy of judiciary has got to be maintained In 
order to guard the fundamental rights of the citizen, already circumscribed 
by the recurring word ‘reasonable* in our Constitution, the State (including 
legislature under Article 12 of the Constitution)—a Leviathan always keen to 
enlarge its area of exclusive jurisdiction—must not be allowed to transgress 
the Constitutional limitations 



JUDICIAL REVIEW 


By 

Surinder Nath.* b.a., ll.b. 

Meaning 

A written constitution needs a final interpreter and in most of the 
countries with a written constitution this role is assigned to the judiciary 
which is termed as Judicial Review. 

‘Judicial Review is the power of courts to pass upon constitutiona¬ 
lity of legislative acts which fall within their normal jurisdiction to enforce 
and the power to refuse to enforce such as they find to be unconstitutional 
and hence void.’ 1 

Basis 

That power corrupts a man and absolute power corrupts absolutely 
which ultimately leads to tyranny, anarchy and chaos has been sufficiently 
established in course of evolution of human history and all-round attempts 
have been made to erect institutional limitations on its exercise. When 
Montessique gave his doctrine of separation of powers, he was obviously 
moved by his desire to put a curb on absolute and uncontrolable power in 
any one organ of the Government, and when Sir Edward Coke tried to 
uphold the superiority of the common law over laws made by the King and 
his Parliament it was as much his intention to limit the claims for absolutism 
as it was of the exponents of natural law who sought to reduce the royal 
authority from the consent of the governed. 

‘A legislature, an executive, and a judicial power comprehend the 
whole of what is meant and understood by Government. It is by balancing 
each of these two powers against the other two that the efforts in human 
nature towards tyranny can alone be checked and restrained and any freedom 
preserved in the constitution.’ 2 

Judicial Review is thus the interposition of judicial restraints on the 
legislative as well as the executive organs of the Government. ‘The concept 
has its origin in the theory of limited government and in the theory of two 
laws— ordinary and supreme. From the very assumption that there is a 

*Shri Surinder Nath is an LL.M. (Pari II) student of our college, 
j Prof, e. s. Corwiw, Essay on the Judicial Review in Encyclopaedia of Social 
Sciences, Vol. VIII p. 457. 

2. James Adams to Richard Hcncry. 
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supreme law which constitutes the foundation and source of all other legisla 
tive authorities in the body politics, it proceeds that any act of the ordinary 
law-making bodies which contravenes the provisions of the supreme law, must 
be void and there must be some organ which is to possess the power or 
authority to pronounce such legislative acts void ’ 3 

Origin in England and its present position there 

The doctrine has its origin in England Its basic foundation lies in the 
statement of Sir Edward Coke in Dr Banham’s case that 'Common law will 
control acts of Parliament and sometimes adjudge to be utterly void For 
when an Act of the Parliament is against common right and reason, or 
repugnant, or impossible to be performed, the common law will control it 
and adjudge such act to be void ** And, ironically enough, the doctrine does 
not prevail there at present In the conflict between the supremacy of the 
prerogative and Parliament, the Parliament came out victorious and as Sir 
Carleton Allen observes, the doctrine of the supremacy of law 'died with the 
Revolution and thereafter was several times repudiated in express terms 
from the Bench ’ 5 The present day attitude of the Bench is rejected in the 
following statement of Wills, J 

“We sit here as servants of the Queen and the Legislature Are we to 
act as regents over what is done by Parliament with the consent of the Queen, 
Lords and Commons ? I deny that any such authority exists The 

proceedings here are judicial, not autocratic, which they would be if we could 
make laws instead of administering them ”• Thus we find that at present 
there is no scope of judicial review in England, m the sense, in which the 
term is generally understood There is a difference of opinion between Prof 
Wade and Sir Ivor Jennmg as to whether the British Courts can declare an 
Act of Parliament to be void on the ground that the proper procedure was 
not followed Whereas, both concede that the British Courts have no power 
to determine the constitutionality of the substantive provisions of an Act 
passed by the Parliament, Jennings takes the view that the British Courts see 
whether the procedure followed by the Parliament was proper or not 1 Prof 
Wade, however, does not agree with him He takes the view that once an 
Act is placed on the Parliamentary Rolls that should be the conclusive 
proof of the validity of that law, and the courts can not question how that 
law was passed and if the courts are allowed to do that, that shall be an 
infringement of the Parliamentary privilege 8 However, this still remains an 

3 Basu's Commentaries on Constitution of India, Vol I 

4 (1610) 8 Co Rep 1149 at p 118 

5 Law in the Making P 427 

6 Lee V Bude Torrington Junction Rail Co (1871) UR. 6 C P 576 atp 582. 

7 The Law and the Constitution pp 142-143 ’ 

8 The basis oflega! Sovereignty (1955)C. U J p 172. 
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academic point and no case in actual practice has come before the British 
Courts where they have been called upon to pronounce upon the validity 
of an Act on the ground that the Parliament did not follow the prescribed 
procedure in enacting that law. 

How it organised in U.S.A. 

In some constitutions like those of India and Ireland this duty of the 
courts is explicitly recognised, whereas, in some cases it is implied from the 
term of the Constitution or from the nature of the judicial functions as in the 
United States. The Supreme Court of the United States assumed the power 
of judicial review since the celebrated case of Marbury Vs. Madisons. 9 The 
following observations of Marshall C. J., in that case are pertinent to note : 

“The Constitution is either a superior paramount Jaw unchangeable 
by ordinary means, or it is on a level with ordinary legislative acts, and, 
like other acts, is alterable when the legislature shall please to alter it ... 
Certainly all those who have framed written constitutions contemplate them 
as forming the fundamental and paramount Jaw of the nation and, conse¬ 
quently, the theory of every such government that an act of the legislature 
repugnant to the Constitution is void.” And further, “It is emphatically the 

province and duty of the judicial department to say what the law is.So 

if a law be in opposition to the Constitution; if both the law and the 
Constitution apply to a particular case the Court must decide which of the 
conflicting rules govern the case. If, then, the Courts are to regard the 
Constitution, and the Constitution is superior to an ordinary act of 
the legislature, the Constitution, and not such ordinary act, must govern the 

case to which they both apply.A law repugnant to the Constitution is 

void.If an act of the legislature, repugnant to the Constitution, is void, 

does it, notwithstanding its invalidity, bind the courts, and oblige them to 
give it effect ? Or, in other words, though it be not law, does it constitute 
a rule as operative as if it was a law ?” 

Its working in America 

Let uc examine how the American Supreme Court has exercised this 
power in practice. The process of the amendment of the American 
Constitution is very rigid and its terms are very vague. Because of this 
nature of the American Constitution, the American Supreme Court has 
come to play a very important role in the development of the constitution. 

It has been interpreted to meet changing social needs, because, it is difficult 
to see how the provisions of 150-year old written document can ha\c 
vitality if there is not some permanent institution to transact them into 
current commands and see to their contemporary application.’ 10 (Per Justice 
Jackson, V. S. (1957) S. C. 26. 

9. (1S03) i Cr. 137. 

JO. Justice Jackson, Supreme Court, 1955 p. 26. 
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But in this function of moulding the Constitution, the American 
Supreme Court has been encouraged by the generality and vagueness of the 
constitution itself In the words of Cardozo 


‘In countries where st itutes are often confined to the announcement 
of general principles, and there is no attempt to deal with details or parti 
culars, legislation has less tendency to limit the freedom of the judge 3 
is why in our own law there is often greater freedom of choice m the 
construction of Constitutions than in that of ordinary statutes u 


Thus the Court was able to move from one extreme to the other, f ronl 
individualism to social control It is interesting to observe how the changes 
in social and political philosophy of the time often find recognition in t e 
decisions of judges who are called upon to interpret a 150 -year old cons V^ 
tional formula to embrace new and unforeseen circumstances This is 
illustrated by interpretations put upon phrases like ‘Commerce Clause ue 
process’ etc Liberty has been construed so broadly that there has come to 
established the ‘Freedom of Rehgion*. ‘Freedom of Movement etc * 
Bills of Right do not contain any specific restriction Here, again, t e 
Supreme Court assumed very wide powers since no right is absolute, an 
thus brought about the extension of the federal powers But at one stage, 
judicial interference with legislative action readied such a st3 8 e 
in the United States, that it made critics like Prof Laski brand the Supreme 
Court as a ‘Third Chamber’ of the legislature The climax was reached in 
1935, when the Supreme Court frustrated the New Deal programme of Presi¬ 
dent Roosevelt The situation could have been tolerated had there been some 
representative element in the Bench It is a frightful proposition that the 
decisions of nine men should regativate the public opinion as expressed 
through the Congress or the President As Mac Bain asked “why should it 
be assumed that Congress, the maker of laws, has any less intelligence concer¬ 
ning the meaning of legal words or has less respect for or willingness to 3 btde 
bv the prescriptions of the fundamental law than have ihe Courts One of 
the cntics has remarked that the Amertcan Judges are not satisfied with onc 
'vote*, they want a ‘veto* There were raised demands for the reform of ,he 
Court and its procedure, and curtailment of us powers Of late, however the 
American Supreme Court has come to cx.rcise more self-imposed limitations 
(These limitations have been dealt with in Basu’s Commentary on the Const! 
tution of India Vol I, p 152) 


„ Cordoze Nature of the Judicial Process p 71 
ll. H L. Mac Cain The Living Constitution p 241 
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Now, about the logic of Marshall C. J., as Mr. Basu has pointed out, 
two things can be said. Firstly, the constitution of the United States contains 
no specific provision to declare that any law, repugnant to the Constitution 
shall be ‘void’, as do the modern constitutions of India, Eire and Japan. 
Secondly, even though a written constitution perse begets the idea of a 
paramount law, it does not follow that the power to determine whether the 
paramount law has been transgressed must necessarily be vested in the 
judiciary. In France, it is given to a Supreme Legislative Assembly and in 
Switzerland, it is referendum. 

In the Indian Constitution, there has been definite provision for 
judicial reviews and in this sense it is on a more solid footing than it is in 
America (Articles 13, 32, 131-136, 143, 226, 246). Even in the absence of 
these specific provisions, the courts would have been able to invalidate a law 
which contravened any constitutional provision, for, such power of judicial 
review follows from the very nature of the Constitutional Law. As in the 
case of Gopalan Vs. State of Madras 13 . Kania C. J.. pointed out that it was 
only by way of abundant caution that the framers of our constitution inserted 
the specific provision in Article 13. In that very case it was observed ; “In 
Tndia it is the Constitution that is supreme “and that” a statute law to be 
valid, must in all cases be in conformity with the Constitutional requirements 
and it is for the judiciary to decide whether any enactment is constitutional 
or not.” 


This power of judicial review often brings the judiciary into clash with 
the other organs of the Government. This has often happened in the 
United States and in the words of Shastri C. J., history has repeated itself 
in India. But then, unlike the United States Supreme Court, our Supreme 
Court has a specific constitutional mandate at its back to declare laws 
repugnant to the Constitution ‘void’. The following observations of 
Shastri C. J. 14 . are interesting to note : 

« . Before proceeding to consider this question, we think it 

right to point out what is sometimes overlooked, that our Constitution 
contains express provisions for judicial review of legislation as to its 
conformity with the Constitution, unlike in America where the Supreme Court 

has assumed extensive powers of reviewing legislative acts . 

If then, the Courts in this country face upto to such important and none 

too easy task, it is not out of any desire to tilt at legislative authority in a 

crusader’s spirit, but in discharge of a duty plainly laid upon them by the 


13. AIR 1950 S. C. 27. 

14. State of Madras V. Row, (1952) S. C. R. 597. 
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Constitution This is especially true as regards the “fundamental rights”, 
as to which this court has been assigned the role of a centinel on the qm me 
While the Court naturally attaches great weight to the legislative judgement, 
it can not desert its own duty to determine finally the constitutionality of an 
impugned statute ” 

But while the basis of judicial review of legislative acts is far more 
secure under our Constitution than in the United States, its potentialities 
are much more limited This is due to the detail of our constitution and 
the easy method of its amendment m contradistinction to the American 
Constitution’s vague and general phraseology and the rigid method of its 
amendment The basic approach of our Courts has been mainly literal, 
but still it is different from that in the case of an ordinary law Thus 
observed Kama, C J, in Gopalan Vs State of Madras 1 * 'Although we 
are to interpret words of the Constitution on the same principles of 
interpretation as we apply to any ordinary law, these very principles of 
interpretation compel us to take into account the nature and scope of the 
Act we are interpreting to remember that it is a constitution, a mechanism 
under which laws are to be made and not a mere Act which declares what 
the law is to be ’ However, our Supreme Court has mainly fol’owed the 
letter of the law and it would not look into the spirit of the Constitution, 
intention is made manifest in the letter ” In interpreting the provisions of 
our Constitution, we should go by the plain words used by the Constitution* 
makers’’>« Though at times the Supreme Court has taken care to emphasize 
that the Constitution must not be construed in any narrow or pedantic 
sense, and, in fact, principle of broad and literal construction has been 
consistently applied to construe entries in the three lists 

In Gopalan’s case, the first case decided by the Supreme Court on 
constitutionality, the construction put upon the word “LAW” has made the 
“personal liberty” a matter oflegislatlve discretion and thus made Article 21 
meaningless In Kashavan’s case” the Supreme Court applied to the 
constitution, the rule of statutory interpretation that every statute is prima 
facie prospective unless it is expressly said to have retrospective effect and so 
it was held that Article 13(1) is wholly prospective m so far as any proceeding 
initiated before the commencement of the constitution does not abate, but 
continues even though the law under which it took place is hit by the 
provisions of Part III of the Constitution. 


15 1950 S CR P 88 

16 Charaiyit Lai V Union of India, (1950) SCR (869) 

17 AIR 1951 SC 
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But then, this has not always been the case. There has been a shift in 
the Supreme Court’s approach and thus in Express Newspaper’s case 18 , to 
decide the concepts of living, minimum and fair wages, the Supreme Court 
took help from the Report of the Committee on Fair Wages, Press Commis¬ 
sion Report and a number of other publications concerning fixation of 
wages. In Quareshi’s 19 case various considerations : religious, economic, 
agricultural, nutritive were taken into account by the Supreme Court to 
decide the extent to which the slaughter of cattle could be prohibited. 

In a recent case, Jyoti Pd. Vs. State of Delhi 20 while considering the 
reasonableness of a restriction on the right and hold property (Article 19 (1) 
(f) and 19(5), the Supreme Court observed : 

“The criteria for determining the degree of restriction on the right to 
hold property which would be considered reasonable, are by no means fixed 
or static, but must obviously vary from age to age and be related to the 
adjustments necessary to solve the problems which communities face from time 
to time...If law failed to take account of unusual situations of pressing urgency 
arising in the country, and of the social urges generated by the patterns of 
thought evolution and of social consciousness which we witness in the 
second half of this century, it would have to be written down as having 
failed in the very purpose of its existence.” Then the Court emphasized 
that in judging the validity of social legislation the “courts have necessarily 
to approach it from the point of furthering the social interest which it is the 
purpose of the legislation to promote, for the Courts are not, in these 
matters, functioning as it were in vogue, but as parts of a society which is 
trying, by enacted law, to solve its problems and achieve social concord and 
peaceful adjustment and thus furthering the moral and material progress of 
the community as a whole.” 

However, such examples are not very many where the court has 
sought the help of such extra-legal materials. There is no doubt that it will 
be very advantageous if the sociological and economic data is extensively 
made use of to determine the factual question on which the decision must 
rest instead of the Supreme Court’s seeking to decide the question in the 
vacuum. Positivistic approach alone cannot be of much use ; laws 
made in accordance with the Constitution must, within the prescribed 
and ascertained limits, conform to the circumstances of the period for which 
they are intended, for as Holmes once observed : “The life of the law has not 
been logic, it has been experience." 


18. AIR 195S S. C. 57S. 

19. A. 1958 S. C. 731. 

20. Judgement delivered by the Supreme Court on 21-4-1961. (Jyoti Pd. V. State of 

Delhi). 
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INDIAN POSITION 

Now, let us examine the scope of judicial review in our Constitution 

Our Constitution-makers have had before them the experiences of many 
other constitutions and they tried to lay down the functions of the each organ 
of the Government exhaustively and thus tried to restrict the scope of judi¬ 
cial review by a detailed constitution The scheme of our constitution is 
such that function of the Supreme Court should be rather mechanical But 
the very detail of our Constitution gives rise to conflict and it is for the 
Supreme Court to resolve this conflict In such cases, the principle of 
harmonious construction has been applied This principle has been applied 
(i) to resolve conflicts between Articles 25(2)(b) and 26(b) 11 , ( 11 ) in Quareshi’s 
case 11 , to determine the mutual relation between the Fundamental Rights and 
the Directive Principles, (ill) in case of conflict between two entries in two 
different lists 11 Some of the provisions of our Constitution are vague and 
generally worded It is m this sphere that a greater scope is provided to the 
function of judiciary and the Supreme Court has evolved its own rules, 
which it might have never been in the contemplation of the framers of the 
constitution A few such examples are, (i) Nowhere the constitution 
specifically provides the answer to the problem of the waives of fundamental 
rights and the status of unconstitutional laws As regards the waiver of the 
right to challenge the constitutionality of law there has been no definite 
pronouncement by the Supreme Court, but from the tenor of the judgement 
in Basheshar V Commissioner of Income-tax” it can be observed that the 
Fundamental Rights are in the nature of prohibition against the State and 
all of them are based on public policy as distinguished from the benefit of 
the individuals, and as such a fundamental right cannot be waived by an 
individual As regards the status of an unconstitutional law, the Supreme 
Court has evolved the doctrine of severability through a course of decisions 
and the whole law on this point is discussed in the case of R M D C Vs 
Union of India* 5 (u) Article 14—This is the only Article where no restrictions 
have been put and it has worked out most satisfactorily The Supreme 
Court has accepted restrictions and thus allowed classification based on 
intelligible differentia which has rational relation to the object of the enact¬ 
ment 1 * Cut) Whatever might be the scope m Article IS, the first problem 
before the Supreme Court has been to reconcile between Articles 14. 15 and 
16 If* Balaji s case”, the Supreme Court has taken the view that restrictions 

SC 255 

22. AIR 1953 SC 

23 AIR 1951 SC 318 

24 A 1959 S C 149 

25 1957 S CR 931 

^ gtfer to Rimatfiihoa V Tciatolkar, A 1958 S C 538. 

27 AIR 5963 SC- 649 
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for backward classes must not be made in such a manner so as to nullify the 
scope of equality under Article 14 and the court held that reservations can 
never be more than 50% of the total. Again, the‘reasonableness’of the 
restrictions under Article 19 and the ‘public purpose’ under Article 31 are to 
be determined by the Court, and these are such vague terms that judges’ own 
notions are bound, to influence the decisions. In Kochini Vs State of 
Madras, 28 Subba Rao J. delivered a revolutionary judgement and the Court 
introduced a proposition unheard so far—that even though thel aw enacted 
by a legislatutre, depriving a person of his property under Article 31 (1) was 
inter viras, the person aggrieved, could question its reasonablenses under 
Article 19 (1) (x) and the ‘law’ referred to in Article 31(1) must be valid h\y 
and it should be in conformity with the provisions of part III. 

At times, the Supreme Court has given befitting replies to the Consti¬ 
tution-makers. In Re Berubari 29 , the Supreme Court accepted the State’s 
power to cede its territory under International Law, yet the Court held that 
for want of any specific provision in the Constitution, -the Parliament could 
not do so without an amendment of the Constitution. It was only because 
of the overwhelming majority of the Congress party in the Parliament that 
the Constitution could be amended to give effect to the agreement entered 
into between the two Governments. .Similarly, in Romesh Thapar’s case 30 , 
the Court held that since specific restrictions are provided on the exercise 
of freedom granted under Article 19(1), no implied restrictions can be 
imposed on the American Doctrine of ‘Police Power’ and thus it refused to 
allow any restrictions on the ground of ‘public order’ which necessitated an 
amendment of the Constitution. Again the Supreme Court refused to import 
the American Doctrines of ‘eminent domain’ and 'Police Powers’ and it held 
'in Subhodh Gopal’s case 31 that clauses (1) and (2) of Article 31 deal with the 
same subject, namely, the deprivation of property, which ultimately led to 
the IV Constitutional Amendment. 

Thus we observe that our Supreme Court has played quite a significant 
role in this short period of the evolution of the constitution and it has-been 
very much inspired, both in claiming the right and on enunciating-the 
principles of judicial review, by the Supreme Court of the United States. 
Our Judges have sustained their arguments with copious quotations from 
those of their brethren sitting on the Bench of the Supreme Court in 
Washington. Our” Judges, both of the Supreme Court and of the State High 
Courts are bound by the oath to ‘uphold the Constitution and the laws’, and 
as such they have the solemn duty of upholding the constitution against 
attacks from the legislative as well as executive acts and again to uphold the 

28. A. I960 S. C. 1080. . . 

29. AIR I960 S. C- 845. 

30. 1950 S. C. R. 594. 

31. AIR 1954 S. C. 119. 
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laws against arbitrary action of men m power, so that there shall be rule of 
laws and not of men 

The general criticism le\elled against judicial review is that the judges, 
who are not elected representatives of the people, have the power to mvali 
date the laws made by the legislative body, which passes a law only by the 
majority of the elected representatives of the people. But as Jennings has 
pointed out ‘Parliament* means a partisan majority A victory at the poll3, 
obtained, perhaps by mass bribery or deliberate falsehood or naUona. 
hysteria, may not enable a party majority to parp the law so as to interfers 
with the most cherished of fundamental rights’ The machine of judicial 
review provides a check against such a contingency And it depends, to a 
great extent, on the calibre and integrity of our judges Considering the 
debate before our Supreme Court, I feel myself bound to endorse the views of 
Alexis dc Jocquevill expressed in his Democracy in America, in 1835 

“The federal Judges must not only be good citizens, and men 
possessed of that information and integrity which are indispensable to 
magistrates, but they must be statesmen, politicians, not unread in the signs of 
the times, not afraid to brave the obstacles which can be subdued, nor allow 
to turn aside such encroaching elements as may threaten the supremacy of the 
Union and the obedience which is due to the laws ’’ 

Once the power of judicial review is conceded, it automatically follows 
that judges’own values, their understanding of the contemporary social, 
economic and religious needs, are bound to influence their decisions Of the 
two possible alternatives, a judge is bound to select one, which is valid 
according to his own understanding Flexibility of our Constitution is a 
guarantee against the “Government by Judges” Sir Alladi Knshnaswami 
Ayyer one of the members of the Drafting Committee of the Constituent 
Assembly once remarked 

“The future evolution of the Indian Constitution will thus depend to 
a large extent upon the work of the Supreme Court and the direction given 
to it by that Court From time to time, in the interpretation of the constitu¬ 
tion, the Supreme Court will be confronted with apparently contradictory 
forces at work in the society for the time being While its function may be 
one of interpreting the constitution as contained in the instrument of 
Government, it cannot in the discharge of its duties afford to ignore the 
social, economic and political tendencies of the times which furnish necessary 
background It has to keep the pose between seemingly contradictory forces 
In the process of interpretation of the Constitution on certain occasions, it 
may appear to strengthen the Union at the expense of the units and at another 
time, it may appear to champion the cause of provincial autonomy and 
regionalism ” 



THE BORDER DISPUTE—HISTORICAL ASPECT* 

(from 1959 to October, 1962) 

By 

S. S. SHAHI, B A-jLL.B., advocate 

The People’s Republic of China, got her independence on October 1, 
1949, and the Government of India recognised it on December 30, 1949. 
In August 1950, the ‘PEOPLE’S LIBERATION ARMY’ of the People’s 
Republic of China (hereinafter referred to as China) forced their entry into 
Tibet to abrogate the autonomous existence which the unoffending, non¬ 
violent and God fearing people of Tibet had enjoyed for decades, on an 
unexcusable and sham pretext of solving the problem of Tibet by friendly 
and peaceful means and declaring her eagerness and desire to ‘stabilise the 
China-India border.’ Earnestly hoping that the Government of China is 
sincere in her desire to stabilise the India-China border peacefully, 
the Government of India approved and appreciated her move regarding 
Tibet, and affirmed that “recognised boundary between India and Tibet 
should remain inviolet.” The current critical and controversial Indo-China 
conflict concerns the alignment of the border (which is a traditional one, 
having lain, approximately, where it now runs, for nearly ten centuries) which 
extends over 2640 miles (including 140 miles and 300 miles of the boundary 
of Sikkam and Bhutan respectively with China) running from 
Kuenlun mountains in the far north to the junction with Burma in the 
east, and separates the Indian states of Kashmir (Ladakh area), Punjab 
(Spiti area), Himachal Pradesh, Uttar Pradesh (Garhwal area) and the 
North East Frontier Agency (N E. F. A.) from the Sinkiang and Tibet 
region of China. The Chinese Government now claims nearly fifty- 

thousand (50,000) square miles of Indisputably Indian territory, comprising 
about fourteen thousand (14,000) square miles in Ladakh, thirty two thousand 
(32,000) square miles in N. E. F. A. and considerable area on the borders 
of Indian states of Punjab, Himachal Pradesh and Uttar Pradesh. Apart 
from this, she has also claimed small areas in Bhutan and Sikkam, which 
are by special treaties, attached to India for their protection and security 
from any external threat and aggression. For many years, after her birth 
in 1949 , the Government of China did not question this natural, traditional, 
and customary boundary. This • frontier bad for centuries been an 

*MrTshahi recounted the Historical Development up to 1958 in his article publish¬ 
ed in the October 1963 issue of the Law Review. 
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undisturbed frontier of peace. Though it had never been formally 
demarcated, yet n continued to be recognised and respected by the 
Government of India, China and Tibet for centuries, because it had, behind 
U the sanction of Religious scriptures. Travellers accounts, Chronicles, 
National and International usage. Authentic maps. Reports and accounts 
prepared by Explorers and Surveyors, a dozen of treaties and various Indian 
egislative enactments. Administrative regulations and statutes and lastly 
contmouus and comprehensive evidence of Indian Administrative control 
he first expression of their aggressive intent and design aghinst Indi4 
consisted of cartographic misrepresentations of the India China border Efforts 
on India s part to secure rectification of these misrepresentations were met 
by evasions and India’s conciliatory and restrained attitude remained in 
complete contrast to the Chinese intrusions and incursions, actual and 
threatened. 

That India appreciating the need on National and International 
grounds continued to explore possibilities tor peaceful settlement, becomes 
quite clear by a cursory look at the voluminous correspondence (that runs 
mto 6,00,000 words till the end of March 1963) that India exchanged with 
China over border issue 


M In rcp J y l .° Pnm * Minister Nehru’s letter dated December 14, 1958, 
0U ‘ Ca “ L *» ,n his letter of January 23, 1959 to Mr. Nehru, for the 
j established boundary alignment between India 

formally J*i 'Vi* said that "The Sino-Indian boundary has never been 
boTdl t, Historically no treaty or agreement on the S.no-Indtan 

aXt l a b " n c<, " du ' , ' d tKtwen the Chinese Central Government 
and the In d, a „ Government” Refernng t0 MaMl)han Line> he sa ,d, 

of aggression ngamst the Tibet! Repon of Ctana P '° d “ Ct ° f ,he Bn '? h 
hand, one cannot, of course, of ^"“d 

encouraging changes India and Burma 

n. rraa » which are concerned in this line, 

Chl ^ =™> become states frtendly with 

r ver In ,he varsoun complex faetors me„„ oned above , th / C h,na 

Government, on the one hand, finds it necessary to take a more or less 
realistic attitude towards the McMohan line and », .t,’ “ u ^ j „ 
not but act with prudence and needs time to deal w„ h matl " 5“” ’ 

Mr Chou’s reference to the McMohan Line „ , D . 

Policy was a deliberate attempt to confuse the issue *a m* m 
stated that -our boundary is whs. ha, been t„'?', he ^me 

but the boundary was not laid down by McMohan it an , 

of the long standing frontier on the high ridge „f , ht H.mahyas^wteh 
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divided the two countries at the water-shed.” This was long ago established 

and confirmed by the Government of India that McMohan Line is her 
boundary 1 . 

Unfortunately China’s openly aggressive actions were accompanied, 
by a brazen repudiation of the McMohan Line in the Eastern Sector and a 
reassertion of territorial claims in the Middle and Western Sectors* 

i 

, Surprisingly enough Mr. Chou in his letter dated September 8, 1959, 
in which he gave details of Chinese claim covering 50,000 Square Miles of 
Indian territory, referring to McMohan Line, stated that “The Chinese 
Gevernment absolutely does not recognise the so-called McMohan Line,” 
going, back on what he had written in January 1959 and of what he informed 
the Indian Prime Minister in November 1956. 2 Now it is a matter of 
common, knowledge that Chinese deeds continued to be at variance with 
their professions, 

The Chinese Government making an about-turn on the MAP issue 
claimed that all the Chinese Maps, published after the establishmant of the 
People’s Republic in China show the correct, traditional and customery 
Chinese alignment with India and other border states. Having the map, 
published by China in 1956, Mr. Chou-en-Lai, in his letter dated September 8, 
1959 gave details of Chinese claim covering 50,000 square miles of indis¬ 
putably Indian Territory in Ladakh and NEFA. Referring to the map of 1956, 
Mr. Chou said, that it “correctly shows the traditional boundary between 
the two countries.” But surprisingly enough when officials of both the 
countries were trying to examine the issue in June, 1960, China produced an¬ 
other sham and fraudulent map that showed a different claim line in the 
western sector and included an additional 2,000 square miles of territory in 
Ladakh to her earlier fraudulent claims. 

Thus there is no basis and justification and much less the truth in 
China’s claim that the dispute is a “Long standing one”. 

When questioned by Prime Minister Nehru, why these claims had not 
been mentioned to him in October 1954, when he brought up the subject of 
Chinese Maps, Mr. Chou, categorically declared that the question was not 

1. On 20th November, 1950, Prime Minister Nehru declared in Lok Sabha, that, “the 
McMohan Line is our boundary, map or no map, we will not allow any body 
to across that boundary." 

2. In November 1956, during his visit to Lidia, Premier Chou specifically informed 
the Indian Prime Minister that his Government had accepted the formalisation of ( 
the McMohan Line boundary in the case of Burma and that they proposed to 
recognise it in the case of India also. He said that, he would consult the Tibetan 
authorities in this regard. 
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raised then, “because conditions were not npe for the settlement and Chinese 
side, on its part, had had no time to study the question ” 

It may be asked, what was the purpose of signing a treaty embodying 
the Five Principles of Peaceful co-existence, one of which was mutual respect 
for each other’s territorial integrity, if there was any doubt as to what const 1 
tuted the territorial limits of India “> It is a complete disregard—a horrib e 
negation—unknown to International Law and is contrary to any form of 
friendly relations between States, for a country to keep its territorial claim* 
undisclosed, profess amity and harmony, and then at its own convenience 
bring forward claims when it regards them as “RIPE for settlement ” 

On March 10, 1959, the God feanng and peace loving people of Tibet 
revolted against the cruel crafty and callous Chinese Masters The suppres¬ 
sion of uprising, with an iron hand, led to Dalai Lama’s flight from Lhasa 
He entered into the Indian territory on 31st March, 1959 on his own free 
will and was not abducted from Tibet, as the Chinese alleged He sought 
political asylum, and the Indian Government, in accordance with the Interna¬ 
tional usage granted the request, but made it clear to him that he should not 
indulge in political activity on Indian territory 

Unbecoming and unjustified attacks were made by responsible persons 
in China on the Government of India for granting political asylum to Dalai 
Lama In May 1959, the Chinese Government complained against the 
wide-spread expression of sympathy with the Tibetan cause in India The 
Indian Government pointed out m reply that “In India, unlike China, the 
Taw recognises many parties and gives protection to the expression of 
differing opinions.” 

On July 8, 1959 India protested against the brazen violation of 1954 
Agreement by China, who had created innumerable obstacles and difficulties 
for the- Indian officials at the Indian Trade Missions in Tibet to discharge 
their functions 

On 28th July, 1959, an armed Chinese detachment intruded into the 
region of Pargong Lake in Ladakh and arrested six persons of Indian 
Police and established a camp at Spanggu in Indian Area On 30th 
of July 1959, a letter of resentment and protest was despatched by the 
Indian Government against this unhappy and illegal Chinese intrusion of 

July 28,1959 

Bhutan, being attached to Tndia by special Treaties for her protection 
and security from any externa! threat and aggression requested the Indian 
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Government to protest against the violation of-the Bhutanese extra-territorial 
rights in the eight villages of Tibet, which Bhutan had been enjoying without 
•any break for the last 300 years. On 19th August, 1959, Indian Government 
protested against this unreasonable and unjustifiable violation by the 
Chinese. In the month of August 1959, an armed Chinese party crossed the 
north-eastern frontier of India and occupied the Indian frontier post of 
Longju. There were numerous other similar incidents along the border. 
The Government of India protested against these unhappy incidents but 
believed that these were the result of irresponsible behaviour by Chinese local 
commanders. Disillusionment came slowly, when on 8th September, 1959, 
China cast aside the mask and came out openly with its sham and fraudulent 
claim to 50,000 square miles of Indian territory. Prime Minister Nehru was 
“greatly surprised and distressed,” and wrote to Mr. Chou-En-lai on 
September 26, 1959 that, "when our two countries signed that 1954 Agree¬ 
ment in regard to Tibet, I hoped that the main problem which history had 
bequeathed to us in the relations between India and China had been peace¬ 
fully and finally settled. Five years later, you have brought forward a problem 

that dwarfs in importance all that we have discussed in recent years. 

'Reports have reached us, that some Chinese officers in Tibet have repeatedly 
proclaimed that the Chinese authorities will before long take possession of 
Sikkam, Bhutan, Ladakh and our North East Frontier Agency. I do not 
know what authority they had to make these remarks, but I would like to 
draw Your Excellency’s attention to them as those remarks have actually 
added to the tension on the frontier.” 

Meanwhile, in October 1959, Chinese armed forces which had 
advanced well inside Indian territory in the Chang Chenmo Vailey in 
Southern Ladakh, opened fire on an Indian Patrol near the KONGKA PASS, 
which is 40 to 50 miles south of the traditional Sino-Indian boundary, and 
killed seventeen Indian personnel. 

On 7th November, 1959, Chinese Premier forwarded the notorious 
"Line of actual control” policy and suggested a 20 Kilometres withdrawal 
by the two sides. 

Prime Minister Nehru in his letter dated 16th November, 1959 rejected 
forthwith the myth of “the line of actual control” and 20 Kilometres 
withdrawal from this line, as suggested by the Chinese Premier in his letter 
of 7th November, 1959. Mr. Nehru wrote, “unfortunately wc do not yet 
know with any precision where the frontier line lies according to the claims 
of the Chinese government. This is a matter of surmise based on small 
scale maps published in China. These maps themselves have not always 
been consistent and different lines are sometimes indicated in them. 




448 


The Law Review * 


I regret I cannot accept the condition that you have been > n 
occupation of the area upto the front.er line shottn in your map 

On the contrary the Government oflnd,a have exercised jurisdiction upto 

we exercised jurisaic- 


the frontier line specified by them 


tion over this area by sending regular patrols upto the International bo 
ry Certain Police check posts were established at some distance from 
boundary to control the Trade routes, etc Since this statement is controve 
ted by you, it is obvious that there is complete disagreement between tv 
governments even about the facts of possession An agreement about ® 
observance of the Status Que would, therefore, be meaningless as 
facts concerning the Status Que are themselves disputed ,1 sugges, 
therefore, that in the Ladakh area, both our Governments should agree o 
the following as an interim measure 


Government oflndia should withdraw all personnel to the west o e 
line which the Chinese Government have shown as the International boundary 
m their 1956 maps which, so far as we are aware, are their latest maps 

Similarly, the Chinese Government should withdraw their personnel to ie 
east of the international boundary which has been described by the Go ^ rn ' 
ment of India in their earlier notes and correspondence and shown in thet 
official maps Since the two lines are separated by Jong distances, there 
should not be the slightest risk of border clashes between the forces on either 
Side The area is almost entirely uninhabited It is thus not necessary to 
maintain administrative personnel in this area, bounded by the two lines on 


the east and the west ” 


On 17lh December, 1959, Government’of China rejected India s 
proposal and, instead, made territorial claims amounting to about 33,000 
Kilometres of the Indian territory in Ladakh 

On 26th December, 1959, China fraudulently claimed 90,000 Kilomet¬ 
res Indian territory tn North East Frontier Agency 

In view of this rapid deterioration in the relations between the two 
countries Prime Minister Nehru, wrote to Pnemer Chou on 5th February, 
1960 suegesting that they might meet and discuss the problems at an early 
date * and" ilso rejected as entirely untrue, false and fraudulent Chinese claim 
on the Indian territory detailed in Premier Chou’s letter to Prime Minister 
Nehru of 26th December, 1959 

The meeting between both the Prime Ministers took place in New 
n ih (April 19 —April 25 1960) and it only confirmed that there were 
Dcmi differences in regard to the understanding of the basic facts about 
border 1 It was accordingly announced at the conclusion of the talks that 
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officials of both the Governments should meet and examine, check and study 
all historical documents, records, accounts, maps and other relevant material 
on which each side relied in support of its stand, and submit to the respective 
Governments and that in the meantime every effort should be made to avoid 
friction and clashes in the border areas. 

In an informal note to the Chinese Government, the Government of 
India made it clear that, 

“Under India’s Treaties with Bhutan and Sikkim, Government of 
India is clearly responsible for the external relations of these two states. 
This has been pointed out to the Government of the People’s Republic of 
China, as also the fact that the question relating to the Northern boundaries 
of Sikkim and Bhutan have to be considered at the same time as the boun¬ 
dary between India and China. Our concern is all the greater because 
persistent reports have reached us over a period of months that propaganda 
organs as well as senior Chinese officials in the Tibet region have been saying 
that China intends incorporating Sikkim and Bhutan like Ladakh into the 
Chinese People’s Republic. On some occasions it was even stated that China 
might take military steps to occupy these territories. It is hoped that in the 
interest of restoring Sino-Indian relations and assuaging apprehensions, 
India’s responsibility in respect of the external relations of Sikkim and 
Bhutan would be fully understood and respected and such propaganda would 
be stopped." 

On 27th September, 1960, Government of India protested against the 
illegal intrusion by the Chinese Armed Patrol several hundred yards into the 
Sikkimese territory near Jelepla Pass. On 13th October, 1960, another 
Chinese armed party intruded approximately li miles east of Hot Springs of 
Kongka Pass area in Ladakh. 

Government of India protested on December 30, 1960 against the 
Burmese-Chinese-Boundary Treaty of October 1, I960 for describing 

Diphu L’ka Pass as the Tri-junction which is in fact a few miles north to 
the Diphu L’ka Pass. 

A letter of resentment ’ and protest was despatched on Fcburary 13, 
1961 against the violation of Indian air space by the Chinese Air Crafts. 

The Government of India published the report of the officials of the 
Government of India and China on the boundary question on February 14, 
1961. This report is an illuminating document which shows that the positive 
Indian evidence as well as the analysis of the Chinese evidence establish 
clearly and indisputably that the true traditional boundary between India and 
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China is the one that India has all along shown m her official maps * r 

In fact, the Indian officials were surprised at the map brought forward 
by the Chinese side showing a new frontier alignment in the western sector 
different from the alignment in the Chinese Map of 1956, about which 
Premier Chou En Lai, had stated in his letter dated December 17, 1959, that 
it, “correctly shows the traditional boundary between two countries in this 
Sector '* 

It is pertinent to state that according to these Chinese Notes, it was 
the Chinese “Frontier Guards” who detained the Indian Patrol Party 
in September 1958 at the North-Western end of Smkiang—Tibet road 
Chinese Notes received during the few months before the massive Chinese 
attacks of October 20, 1962, referred to Chinese “Frontier Guards” 
who were now stated to be manning a senes of Chinese posts nearly a 
hundred miles South-West of where they i\ere in September, 1958 Surely, 
the India China frontier cannot be mobile and vary from year to year m 
accordance with the progress of forcible intrusions by the Chinese 

Government of India in a letter dated 30th March, 1961, rejected the 
Chinese protest of December 10,1960, for breaking the Status Quo by 
sending the civil administrative personnel in the Barahoti area and made it 
clear that “Barahoti is part of India and this fact was mdisputabty 
substantiated with a mass of details during the discussions between Indian and 
Chinese officials in 1958 and more recently m the official discussions which 
took place last year On the other hand, the Chinese Government produced 
no clear topographical detail of the area, much less any material evidence to 
prove their contention Nevertheless, in order to safeguard against any 
armed clash, the Government of India, in a reciprocal understanding with 
the Government of China, have reframed from sending any armed personnel 

3 The statistical analysis, which is based on a commonly applied index of the Evidence 

furnished by the Governments of India and China is as follows — 

Indian Evidence Chines® 
, Evidence 


Western Sector — 23") j]4 ' 47 

LEGAL BASIS Middle Sector — 44 £• 

Eastern Sector — 47 j 

Traditional basis Western Sector — Si"} 159 & 

Administration ” — 108j 

Traditional basts Middle Sector — 89"1 235 41 

Administration ” — 146J 

1 Traditional basis Eastern Sector — 40T 122 91 

Administration ** 82J 

630 245 
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to Barahoti plain for a number of years now. The despatch of civil admin¬ 
istrative personnel is a different matter altogether. In the absence of any 
agreement not to send civilian officials to the area, the Government of India 
cannot agree that there has been any change in the status quo prevalent in 
the area. The Government of India must reserve their right to exercise their 
sovereignty in Barahoti in the traditional manner.” 

Again on April 20, 1961, Chinese personnels crossed into Sikkim near 
the Jelepla Pass. On 29th April, 1961 Government of India protested 
against the violation of the Indian Air Space by the Chinese over Askote 
Joshimath and Badrinath from about 10.15 hrs. to 11.00 hrs. on March 17 ' 
1 > 61 . A strong protest was lodged by the Government of India against the 
continued bad attitude of the Chinese Authorities towards the Indian Pilgrims 
and traders. 

In August 1961, the Chinese forces established three new Check-Posts 
in Ladakh at point 78°I2' E, 35°19'N, at Nyagzu and near Dambugura and 
also a road linking these posts with the rear basis was constructed. 

On October 31, 1961 the Government of India drew the attention of 
the Government of China to numerous Chinese incursions across the 
boundary, continued unlawful occupation of a large part of the Indian 
territory and the construction of new roads and check-posts. The Govern¬ 
ment of India urged the Government of China to withdraw from the Indian 
territory and desist from aggressive and offensive activities. 

On November 30, 1961, the Government of China rejected the so-called 
McMohan Line as boundary alignment between China and India and asserted 
that China had regarded the boundary line along the Southern foot of the 
Himalayas, in that Sector. She said “If the Indian Government’s logic 
should be followed, the Chinese Government would have every reason to 
send troops to cross the so-calied McMohan Line and enter the vast area 
between the crest of {he Himalayas and their Southern Foot.” “Further 
she agrees that China-Sikkim Border has long been formally delimited and 
its location is very clear.” 

Taking into consideration the past persistent intrusions and incursions, 
and the construction of new roads and check-posts on the Indian territory by 
the Chinese, the Government of India on 15th December, 1961, rejected the 
Chinese deceptive offer of December 3, 1961 for signing a new trade Treaty 
between Tibet and India on the expiry of the 1954 Agreement on June 2, 
1962. This agreement was signed on April 29, 1954 and was ratified on June 
3 , 1954 and was to remain in force for 8 years. It expired on June 2, 1962, at 
a time, when the high and holy principles enshrined (Panch-Shecl) in it. 
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lay scattered on the wild wilderness of mighty mountains of Himalayas, as a 
consequence of 4 China’s double face behaviour” and “fraudulent peace 
offensive”, which ultimately culminated in their premeditated massive mtlitary 
attack on October 20, 1962 

On 5th January 1962, Government of India emphatically refuted and 
rejected the Chinese Memorandum of December 4, 1961, about the deporta¬ 
tion and the persecution of the Chinese residents in India The Government 
of India said, that “no Government can ignore the security and well being of 
its people, and permit aliens to work from within to subvert the state From 
time to time the Government of India has had to expel aliens from the 
territories of the Indian Union for engaging themselves in anti-social activities 
(e g smuggling, trafficking in narcotics and other cognizable offences) for 
infringement of visa regulations and indulgence in activities, covert or overt, 
intended to subvert the security of the State ” , 

On February 22, 1962, Government of India lodged a serious protest 
with the Chinese Government against the further illegal advance by the 
Chinese Forces in Ladakh Incidentally it may be stated here that Chinese 
Government had assured to maintain the status quo in this region 

government of India, m her note dated 26th February 1962, refuted, 
as entirely baseless and false charges of th» Indian intrusion into the 
Chinese territory contained in Chinese Note of November 30, 1961 Govern¬ 
ment of India confirmed, 4 That the territory West of Spanggur, the 
Derachok area Nilang and Barahoti have always been parts of India and 
been administered by Indian authorities That it is the Govern¬ 

ment of China who have in recent years sought to change unilaterally by 
means of force the long existing status quo This has violated what had 
throughout history been a frontier of peace and jsopardixed relations 
between the two countries Peace on the border and friendly relations 
between the tw o countries can never be restored until the Government of 
China withdraw from Indian territory which they have unlawfully occupied ” 

It was with a heavy heart that Government of India in order to 
protect and safeguard the territorial integrity, had to write to the Government 
of China, on March 13, 1962 that, “The Government of India regret 
that the Government of China have, in contravention of International Law, 
and m total disregard of the, principle of respect for territorial integrity, 
taken steps which have violated the tranquillity and peace in the Indian 
border area and compelled the Government of India to adopt protective 
measures to stop further inroads into Indian territory to achieve 

the peaceful settlement of India-China border dispute it would be better, 
if there was “peaceful withdrawal of Chinese forces from territories which 
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have traditionally been a part of India. Such action by China could re¬ 
establish faith in international law and respect for the traditional boundary 
between the two countries, and go a long way in restoring the traditional 
friendship between the peoples of India and China, and so assist in the 
maintenance of peace in Asia and the World.” 

On April II, 1962, Government of India reiterated that,”. 

the Agreement of 1954 was obviously intended to settle all outstanding 
issues which had been inherited from the past. It laid down regulations for 
trade and intercourse with the Tibet region across the common border. It 
also, for the first time in history, laid down the Five Principles as a Code 
governing relations between two friendly Governments. Each side gave a 
•solemn undertaking that it would respect the others’ territorial integrity and 
sovereignty. The Chinese side had full knowledge at the time of the 
negotiations of what constituted the territorial boundaries of India. If it 
had any doubt, what was the purpose of undertaking which it give to respect 
India’s territorial integrity ? Surely, it is not open to a Government which 
enters into solemn agreement on the basis of the Five Principles, first to give 
such an undertaking and then to claim part of the others territory as its 
own ?" 


It cannot be said that the Chinese Government was in any doubt 
at the time of the 1964 Agreement about what India regarded the correct 
traditional boundary between two countries. What Indian official maps 
clearly showed conformed to the territorial “Status Quo” of 1954 and earlier. 
The Government of India had published these Indian Official maps which 
were precise and the Chinese Government knew about them. The Govern¬ 
ment of India had aiso repeatedly drawn the attention of the Government 
of China to the precise Indian Official maps and to the bewildering variety 
of erroneous alignments shown in the Chinese maps. Tne Government of 
China in reply always assured the Government of India that the old Chinese 
maps were products of the incorrect coniography of the Kuomintang 
regime and that they had no time to revise them. There was no ambiguity 
in so far as the Government of India was concerned about the traditional 
boundary alignment precisely shown in Indian Official maps, nor did the 
Government of India have any reason to believe that there was any uncer¬ 
tainty on the part of the Government of China regarding the correctness 
of this alignment. There can be no doubt at all that the 1954 Agreement, 
confirmed the territorial Status Quo as it existed at that time. Surely, no 
agreement like that of 1954 negotiated over a period of some months could 
have been arrived at with substantial doubts and mental reservations on the 
questions of the border in the minds of one of the parties to the Agreement. 
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“The entire frontier was a peaceful one at the time of the 1954 
Agreement and continued to be so for a few years thereafter There was no 
conflict or trouble along the frontier It is only during the last few years 
that conflicts and troubles have risen alone the frontier These have not 
arisen because of any action taken by India The cause of the recent 
troubles and conflicts along this frontier is the action taken by the Chinese 
Authorities along this frontier ” 

The Government of India on 30th Aprill962, rejected the Chinese 
sham and fraudulent claim that the entire boundary between India and China 
is the direct outcome of British imperialism and their policy of colonialism 
She said that, “The records of British rule in India, which are now accessible 
and open to examination, show that the British only extended their authority 
over those temtones which were historically and traditionally parts of the 
British, far from expanding into Tibet or Sinkiang region, actually helped the 
Chinese to consolidate their authority in these regions ” 


On 3rd May 1962, the Government of China announced that the 
Governments of China and Pakistan had entered into an Agreement to locate 
and align the portion of the India-China boundary west of the Karakoram 
Pass, presently under the illegal occupation of Pakistan This unholy alliance 
pushed India into quite a new and strange relationship with these countries, 
because she had, till now, tried hard to preserve peace and endeavoured to 
arrive at a peaceful settlement of her dispute with China and Pakistan 
China, who had by all diplomatic practice recognised India's 
sovereignty over the State of Jammu and Kashmir, including the area 
now under unlawful occuption of Pakistan, disregarded from her earlier 
commitments about India’s sovereignty over the Pakistan occupied Indian 
R ! C,procally Paklstan who had earlier treated Communist China 
. 1VC * rcat t0 her security and peace and to stem the Communist 
i e, had entered with the Western countries into various Military Alliances 
against China, now found in China, a new friend and protector It was 

realign unpr,n C ,pkd and unholy all,anw'iind was a starve collusion, 10 

which the Government of India reacted quickly and sharply 

The Government of India, drawing reference t. ’ . 

t notes of May 4,, 1961 , and June 12, 1961, lodged an emnW JOUS fJt on 
May 10, 1962 against the reported attempt of Pakistan to^ 3 "L^mmdary 
agreement with China for the area of the StateofJa’mu* A 
under unlawful occupation of Pakistan. It read that an K ' 
reports » .he Press and '.he Governmea^^to" 
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clarification sought from them, the Government of India had all this time 
been disinclined to believe that the Government of Pakistan would in fact 
enter into negotiations with China in respect of the territory of the State of 
Jammu and Kashmir (Pakistan has no common boundary of its own with 
China) which forms an integral part of the Indian Union. The Government 
of Pakistan are obviously not entitled to negotiate with China or any other 
country about territory that is not their own.As the Govern¬ 

ment of Pakistan are aware the international boundary alignment in the 
Sector West of the Karakoram Pass of Jammu and Kashmir State of India 
follows well known natural features, has been recognised in history for all 

these years, and does not require fresh delimitation.The 

Government of India will never agree to any arrangements, provisional or 
otherwise, between the Governments of China and Pakistan regarding terri¬ 
tory which constitutes an inalienable part of the Indian Union.” 

The same day. Government of India, lodged a strong protest note with 
the Government of China. The note read :— 

“As the Government of China are aware there is no common border 
between Pakistan and the People’s Republic of China. It is the India-China 
boundary which starts from the Tri-junction of the boundaries of India, 
China and Afghanistan at approximately Longitude 74° 34' E and latitude 37° 

3' N and runs east-ward upto the tri-junction of the boundaries of India, 
Burma and China. There has never been any doubt that the sovereignty 
over the entire State of Jammu and Kashmir, including that part which is 
under Pakistan’s unlawful occupation, rests solely in the Indian Union. The 
Government of India had so far believed that the Government of the People’s 
Republic of China had accepted this basic position without any reservation. 
This was confirmed by Premier Chou-En-Lai when he stated to the Indian 
Ambassador in Peking on March 16, 1956, “that the people of Kashmir had 
already expressed their will on the issue of Kashmir’s accession to India. 
The same impression was gained at the meeting between the Secretary General 
of the Indian Ministry of External Affairs and the Chinese Prime Minister 
in July 1961. At that time it seemed that the Government of China still 
acknowledged the final accession of the State of Jammu and Kashmir to the 
Indian Union. The Government of India, in view of this background, 
are surprised that the Government of the People’s Republic of China should 
have suddenly decided to enter into an international agreement to negotiate 
the boundary of that part of the State of Jammu and Kashmir which is under 
the unlawful occupation of Pakistan, with the Government of Pakistan. This 
is a reversal of the attitude of the Government of the People’s Republic of 
China in regard to India’s sovereignty over the entire State of Jammu and 
Kashmir and is obviously a step in furtherance of the aggressive aims that 

China has been pursuing towards Indiain recent years.The 

Government of India solemnly warns the Government of China that any 
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change, provisional or otherwise, in the status of the State of Jammu and 
Kashmir brought about by third parties which seeks to submit certain parts 
of Indian territory to foreign jurisdiction will not be binding on the 
Government of India and that the Government of India firmly repudiated any 
agreement, provisional or otherwise, regarding her own territories arrived at 
between third parties who have no legal or constitutional Locus Slandi of 
any kind It is clear that the Government of China are in this matter acting 
in furtherance of their aggressive designs and are seeking to exploit the troubl 
ed situation m Kashmir and India’s differences with Pakistan for their advan¬ 
tage The Government of India will hold the Government of China responsi 
ble for the consequences of their action ” 

On May 14, 1962, the Government of India protested against the 
aggressive patrolling by the Chinese troops in the Chip Chap area of Ladakh 
and the Chinese threat of active patrolling on the entire India-Chtna border 

In its note dated May 31, 1962 the Government of China, going back 
upon her previous stand about the State of Jammu and Kashmir, as the 
integral part of India, stated that There is a boundary of 

several hundred kilometres between China’s Sinkiang and the areas, the 
defence of which is under the control of Pakistan and it has never been 
formally delimited and demarcated Since both China and Pakistan are 
sovereign States, why cannot China conduct negotiations with Pakistan to 
settle the question of the actually existing common boundary so as to main¬ 
tain tranquillity on the border and amity between the two countries It 
further added that the boundary negotiations between Pakistan and China 
did not at all involve the question of Ownership of Kashmir and that after the 
settlement of the Kashmir dispute between India and Pakistan, “the sovereign 
authority concerned shall re-open negotiations with the Chinese Government 
on the question of Kashmir boundary so as to conclude a formal boundary 
treaty .. ” 


On June 16, 1962, the Government of India portested against the 
clearing of a new road through Indian Territory running South-East from 
78° 35' E, 35° o' N to the West of 79° 10' E, 34° 43' N, and thence south¬ 
ward to 79° 8'E, 34“ 33' and setting up of a new post at 79“ 8' E, 34° 33' 
N 


On June 28, 1962, the Government of India protested against the 
setting up of a new military post near Chip Chap river at 78“ 12' E , 35" 
19' N 

On June 30, 1962 Government of India, in its reply to the Chinese 
Note dated May 31, 1962, re-asserted 

“To justify their untenable move, the Government of China have 
emphasised a particular necessity which in fact does not exist There is no 
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boundary dispute in this sector of the Smo-Indian boundary and no urgency 
for a fresh settlement over it. Even in 1847, the Government of China had 
informed the British Government that as the boundary in this Sector was 
sufficiently and distinctly fixed, there was no need for any additional measures 
for refixing it.The Chinese Government had declared themsel¬ 

ves in favour of the question of Pakistan’s aggression in Kashmir being 
settled peacefully, and against any third party taking advantage of it. 
However, this stand of the Government of China has changed and a new 
situation now created by the Sino-Pakistan agreement to demarcate their non¬ 
existent common border. In departing from their earlier policy of non¬ 
interference in the Kashmir situation, the Government of China are giving 
legal and moral encouragement to an aggressor state and prejudicing the 
prospects of a peaceful settlement of the Kashmir issue between India and 
Pakistan . The Government of India, while rejecting the Govern¬ 

ment of China’s Note underreference, would again reiterate that any change, 
provisional or otherwise, in the status of the State of Jammu and Kashmir 
brought about by third party which seeks to submit certain parts of Indian 
territory to foreign jurisdiction will not be binding on the Government of 
India.” 

On July 12, 1962 the Government of India protested against the 
establishment of nine new check-posts (seven in Chip Chap River Region, 
one in Chang Chenmo Valley Region and one in Spanggur Region). On 
july 29, 1962, a group of Chinese soldiers opened fire on an Indian party in 
the vicinity of Yula in the Pangong Lake area, but the Indian troops did not 
return the fire. Again this was followed by.another firing on August 14, 
1962, in the same area. 

On August 22, 1962, Government of India re-asserted that, "If the 
Government of China are genuinely desirous of resolving the differences 
between the Governments on the boundary question by further discussions 
and neaotiations they must realise that these discussions cannot start unless 
the Status Quo of the boundary in this region which has been altered by force 
since 1957 is restored and the current tensions are removed. 

On September 2, 1962, Chinese Military attacked the Indian Patrol 
Party in Chip Chap River region. It was reported that China has established 
25 new military posts in the Indian territory, before the Chinese Armies 
crossed the frontier in the Eastern Sector (NEFA) and threatened the Dhola 
Frontier on 8th September 1962. This was a boundary which the Chinese 
have respected for twelve years, since they usurped power in Tibet in 1950. 

On 15th September 1962 Chinese Army opened fire on an Indian 
Defence Post at approximately 78° 80' 15'E, 35° 07' 45'N over a hundred 
miles west of the International boundary in this region. Government of 
India in her note dated September 19, 1962 resented Chinese unilateral 
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aggressive action and alteration of the Status Quo 
ttonal boundary and offered to enter into discussion 
15th October, 1962 


of the long existing tradi- 
with her in Peking from 


In October 1962 Communist Party of India met, 
resolution supporting the stand taken by the Government 
China for her naked aggressive activities 


discussed and passed 
of India and blamed 


The Government of India on October 16, 1962 plead* o 
tion of the Status Quo of the boundary as it prevailed before the 
Aggression in the Eastern Sector on September 8, 1962 


Unfortunately, India which never gave up the search for p 
stood firm on honour was subjected to a pre-meditated massive 
attack m the early hours of October 20, 1962 Chinese forces equipP 
big artillery and heavy mortars, overwhelmed Indian positions 
points within India’s boundary from the Chip Chap region o Military 
the Western Sector to Khinzeman and Dhola in the NEFA Many . 
men were taken into captivity and were subjected to harsh and in u 
ment Confessions were extorted from the captured men before y 
released 


It may incidentally be stated here that before the naked and n^ssive 
invasion of October 20, 1962, China had occupied fraudulently and surrep^ 
ously and through series of unabashed intrusions about twelve t 
square miles of Indian territory in Ladakh 

The offensive continued In a special broadcast on October 22, 
1962, the Prime Minister Jawahar Lai Nehru said, 

“ We endeavoured to follow a policy of peace, even when 

aggression took place on our territory in Ladakh five years ago We exp o 
ed avenues for an honourable settlement by peaceful methods 
,all our efforts have been m vain in so far as our own frontier is concerne . 
where a powerful and unscrupulous opponent, not caring for peace or pedeetu 
methods, has continuously threatened us and even carried these theats into 
action -1 do not propose to give you long history of continuous 
aggression by the 'Chinese during the last five years an<f how they have trie 
to justify it by speeches, arguments and the repeated assertion of untruths and 
a compaign of calumny and vituperation against our country Perhaps^ 
, t jj ere are n ot many instances in history where one country, that is India, ha! 

cone out of her way to be fnendiy and co-operative with the Chines* 
f government and people and to plead their cause in the councils of the World 
and then for the Chinese government to return evil for good and even go tc 
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the extent of committing aggression and invade our sacred land. No self- 
respecting country, and certainly not India with her love of freedom, can 

submit to this, whatever the consequences may be.Our border with 

China in the NEFA region is well known and well established from the ages 
past. It is sometimes called the McMahon line. But this line which sepa¬ 
rates India from Tibet was the high ridges which divide the watersheds. 
This has been acknowledged as the border by history, tradition and treaties, 

long before it was called the McMohan Line.This is-a time of trial 

and testing for all of us and we have to steel ourselves to the tasks. ' Perhaps, 
we were growing too soft and taking things for granted. But freedom can 
never be taken for granted. It required always awareness, strength 

and austerity.We have followed a policy of non-alignment and 

sought friendship of all nations. I believe in that policy fully and we shall 
continue to follow it. We are not going to give up our basic principles 
because of the present difficulty. Even this difficulty will be more effectively 
met by our continuing that policy. 

On October 24, 1962 Prime Minister of China offered to Prime 
Minister Jawahar Lai Nehru a three-point peace proposal which contained 
another vicious offer of 20 Kilometres withdrawal by both sides from the 
‘line of actual control.’ This would leave Chinese Forces in command of the 
passes leading into India while Indian Forces would be 20 Kilometres to the 
South leaving the entire Indian frontier defenceless and at the mercy of China 
for any fresh invasion. In short, acceptance of the Chinese proposals would 
mean :— 

(a) India should not dispute Chinese occupation of 14,000 square 
miles of Indian territory in the Ladakh area. 

(b) Chinese claims should be fully satisfied as far as physical occupa¬ 
tion is concerned in the Middle Sector. 

(c) In the Eastern Sector, the accepted boundary, the highest Himala¬ 
yan Ridge, should be given up in favour of whatever interpretation 
the Government of China decide to put on the McMohan Line 
and the Chinese should be left in possession of the vital moun¬ 
tain passes which hold the Key of India. 

This means that the objective of the Chinese three-point proposal was 
to secure for the Chinese side guaranteed occupations of the Indian areas in 
the Western and Central sectors which they claimed while they could retain 
their right to negotiate, and negotiations failing, to enforce whatever territo¬ 
rial adjustment they wanted in the Eastern sector. The Government of India 
rejected Chinese three-point proposal and reiterated its 16th October, 1962 , 
demand of the immediate withdrawal of the Chinese Forces from the Indian 
territory occupied illegally after 8th September, 1962, creating a favourable 
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atmosphere for peaceful negotiation for the settlement of the boundary 
dispute 

On October 26, 1962, the President, Dr Sarvepalli Radha Knshnan, 
issued a proclamation of Emergency under Article 352 of the constitution an 
promulgated the Defence of India ordinance, conferring emergency powers 
on the government to deal with the situation created by the Chinese aggres¬ 
sion It was for the first time, since independence that the President declared 
State of Emergency Later the Parliament passed the Defence of India Act 
1962 4 


The National Defence Fund was instituted on October 26, 1962 wit 
the Prims Minister, as Chairman and Finance Minister as Treasurer, to 
receive voluntary contributions in cash, gold etc Donations credited to the 
Central Account of the Fund till July 1963 totalled Rs 55 94 crores in cash, 
and over 2 2 million grammes in gold and gold ornaments The Nationa 
Defence Fund Committee had agreed to the utilisation of Rs 27 crores out 
of the Fund for building military equipment,' providing amenities for the 
troops and welfare of their families and construction of 1,000 short-distance 
rifles ranges in Educational institutions through University Grants Commis¬ 
sion etc 


On October 27, 1962, the Prime Minister of India, in a message to the 
various Heads of the Governments, on the situation precipitated by armed 
aggression of Chinese Forces on Indiao territory stated — 

“ Conditioned ,as we are by our historical background and 

traditions of tolerance, understanding and peace, we have, ever since India 
became independent, consistently followed a policy of ,peace and friendly 
relations with all countries That is why when the Chinese aggression 

first started in Ladakh five years ago, we showed patience and restraint 
The Chinese, after a number of probing attacks, made a massive attack on 
our defence forces on the morning of the October 20, all along the Indta- 
China border in the Eastern Sector as well as the Western Sector An 
attack on this scale could only have been made after careful preparation - 
- The issue involved is not one of small territorial gains, one way 

or the other, but of standards of international behaviour between neighbour¬ 
ing countries and whether the world will allow the principle of “Might is 

4 The government have promulgated the following Rules under the Act 

(1) The Defence of India Rules 1962 

(II) The Civil Defence Services Rules 1962 

(III) The Defence or India (Requisitioning and acquisition of Immovable Pro¬ 
perty) Rules 1962 < i 

(IV) The Defence of India (Employment of Technical personnel in National 
Service) Rules 1963 
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Right” to prevail in international relations.This crisis is not only of 

India but of the world and will have far-reaching consequences on the 

standards of international behaviour and on the peace of the world. 

In this hour of crisis, when we are engaged in resisting this aggression, we 
are confident that we shall have your sympathy and support as well as the 
sympathy and support of all countries, not only because of their friendly 
relations with us, but also because our struggle is in the interest of world 
peace and is directed to the elimination of deceit, dissimulation and force in 
international relations. 

India in her fight against the Chinese aggression has been receiving 
sympathy and support from most of the countries of the world. Till July 11, 
1963, sixty seven countries had conveyed their support and sympathy to us. 5 
Sixteen countries have sent us messages of concern and have made sugges¬ 
tions for a peaceful solution of the Border conflict. 6 In addition to these 
five more countries have sent us messages of concern and sympathy on the 
Border conflict. 7 

Addressing the annual meeting of the Indian Institute of Public 
Administration in New Delhi on October 29, 1962, the Prime Minister 
Nehru said, 

“.Some people criticised the government and asked why did 

not the government prepare itself for the situation. How did India face 
reverses at the frontiers ? “It is a legitimate question”, Mr. Nehru said and 
added “I do not know that there is any adequate answer to that. But I will 
submit to you that we have a fine army, a good army. The fact of the matter 
is that we have been conditioned for long past not to think in terms of a war. 
We may theoretically think of it. We may think of some slight operation 

here and there but not of a major war.India talked of peace everywhere 

and the idea of preparing the country for a major war did not appeal to her. 

5. 6. and 7. names of the countries are listed as follows 

(i) 1. Afghanistan, 2 Argentine, 3 Australia, 4 Austria, 5 Belgium, 6 Bolivia 
7 Brazil, 8 Cameroon, 9 Canada, 10 Ceylon, 11 Clhiic, 12 Columbia, 13 Congo 
(Leopoldville), 14 Costa Rica, 15 Cyprus, 16 Denmark, 17 Dominican Republic 
18 Ecuador, 19 EL Salvador, 20 Ethiopia, 21 France, 22 Germany, 23 Ghana, 

24 Greece, 25 Guatemala, 26 Haiti, 27 Iceland, 2S Ireland, 29 Iran, 30 Italy, 

31 Jamaica, 32 Japan, 33 Jordan, 34 Korea, (South), 35 Kuwait, 36 Lebanon, 

37 Liberia, 38 Luxembourg, 39 Maraguay, 40 Malaya, 41 Mexico, 42 Morcocco, 

43 Netherlands, 44 Newzeaiand, 45 Nicargau, 46 Niger, 47 Nigeria, 4S Norway, 

49 Panama, 50 Peru, 51 Phillippin, 52 Sandi Arabia, 53 Senegal, 54 Spain, 55 Sweden, 

56 Thailand, 57 Tunisia, 58 Turkey, 59 Uganda, 60 United Arab Republic, 

61 United Kingdom, 62 Uruguay, 63 U. S. A., 64 Venezuela, 65 Vietnam (South) 

66 Yemen, 67 Yogoslavia. 

(ii) I. Algeria, 2 Bulgaria, 3 Cambodia, 4 Guinea, 5 Hungary, 6 Indonesia, 

7 Mali, 8 Mongolia, 9 Nepal, 10 Poland, 11 Rumania, 12 Sierra Leone, 13 Somalia, 

14 Sudan, 15 Tanganyika, 16 U. S. S. R. 
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— When the country became independent all our defence forces were 
practically controlled by White hall The British Government did not encou¬ 
rage the production of defence material here (India) We have to increase 
tremendously our production of defence requirements He could very well 
understand the annoyance of the people over the recent reverses in Ladakh and 
NEFA But they did not take all the circumstances in view It should be 
understood that India was facing war against an apparatus of Government 
which in this respect was one of the strongest in the World Its system of 
Government was quite different from that of India In a democratic set up 
it was difficult to keep up this war apparatus 9 ” 

(in) I Burma, 2 Israel, 3 Laos, 4 Libya, 5 Vatican 
8 Prime Minister on Chinese aggression 



INDIAN AND U. S. FEDERATIONS : A COMPARATIVE STUDY 

B. R. Gupta* 


Right from the date of its commencement, the Constitution of India 
has stirred a good deal of controversy among the students and connoisseurs 
of Political Science as to the precise category to be assigned to it, whether 
federal, quasi-federal or unitary. Some would describe it as federal, but 
many would differ vigorously. It, therefore, becomes necessary to ascertain 
first what a federal constitution is and what are its essential characteristics, 
before the nature of Indian Constitution can be examined. 

In contradistinction to a unitary State, where there is only one 
Government viz., the National Government which may create local subdivi¬ 
sions enjoying no autonomy of their own but to exercise the powers that are 
delegated to them by the National Government, a federal State involves a 
dual Government viz.. National or federal Government representing the 
national interests , and the Government of the component states, representing 
the local interests. ‘Thus a federal state is the fusion of several states into a 
single state in regard to matters affecting their common interests, leaving 
each component state to enjoy autonomy in regard to other matters.’ 1 The 
states which form a federal state are not the agents or delegates of the federal 
government but both the component states and the federal government derive 
their respective powers from the same source—the Constitution of the land. 
Thus, it follows that the underlying principle of a federation is the principle 
of co-ordination of authority. Prof. K. C. Wheare in his book ‘Federal 
Government’ has said that it is a method of dividing powers between the 
general and regional governments in such a way that each within its sphere is 
independent and co-ordinate. 

From the above it is clear that both the federal Government and State 
Governments derive their authority from a single source, and neither of them 
is allowed to encroach upon the authority of the otherl So long both the 
agencies work properly within their respective spheres allotted to them by the 
• Constitution, it is a true federation. 

Since the distribution of authority between federal and component 
Governments and their proper functioning within their respective spheres 
without any interference from the other, represent the life blood of the 


♦Mr. Gupta is LL. B. Student of our College. 

3. Basu’s Commentary on the Constitution of India, Vol. 1,4th Ed. p. 14. 
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federal principle, therefore, the following essential characteristics follow from 
it — 

Firstly, since both the federal and component States derive their 
authority from the Constitution of the land, it is imperative in the interest of 
proper fincliomng, to have a written Constitution, which demarcates 
the boundary of both the agencies, the absence of which as Dicey has 
remarked, ‘would be certain to generate misunderstandings and disagree¬ 
ments ' 


Secondly, to preserve the supremacy of the Constitution, the Constitu¬ 
tion should be rigid, meaning thereby that it should not be left at the mere 
will of the federal or regional Governments to amend it as and when it likes In 
other words no unilateral amendment should be allowed Further the amend¬ 
ing procedure should also be different and cumbersome than the procedure for 
amending an ordinary law Both the federal and the State Governments 
should concur while effecting any amendment to the Constitution, if it affects 
the latter’s interests , 

Thirdly there should be a powerful and independent judiciary firstly to 
settle the dispute of the State Governments inter se, and those arising 
between the federal Government and the State Governments, and the secondly 
there should be a supreme court which should not be dependent upon 
federal or State Governments, and should have the authority to say the last 
word in matters involving Constitutional interpretations 

Now coming to the Constitution of India, apparently it satisfies all the 
essentials of a federation Our’s is a written Constitution which demarcates 
the boundaries of both the Central and State Governments, both being 
independent in their respective field Secondly, the amending procedure* is 
quite different from the one required for an ordinary law, and no amendment 
is possible without the concurrence of the Central Government and a 
majority of states, and thirdly. Constitution establishes a Supreme Court to 
decide disputes between the Union and States, or the states inter se, and to 
interpret finally the provisions of the Constitution 

But if we examine the various Constitutional provisions and its 
i peculiar features with reference to other federal systems particularly the 
Amencan, which is still regarded as the mother of federal Constitutions, we 
find that it represents a unitary character 

(1) A federal union may possibly_be formed either by a 
voluntary agreement between a number of sovereign and inde'pendentstates 
for the administration of certain , affairs of general concern as in the case of 

o i 

f, t 


2 . Art 36$. 
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United States of America or Australia, or the provinces of a unitary state 
may be transformed into a federal union, as happened in the case of Canada. 
Prior to the Government of India Act, 1935, India presented a thoroughly 
unitary character. The Provincial Government were virtually the agents of 
the Central Government deriving powers by delegation from the latter. 

The British Government by the Act of 1935 gave to India a federal 
system, as it did in Canada, viz., by creating autonomous units and combin¬ 
ing them into a federation by one and the same Act—Government of India 
Act, 1935. It is neither the result of any federal sentiment nor of a compact 
or agreement between existing states to delegate some of their powers to a 
common Government. Further the Provinces thus created were not in any 
sense ‘Sovereign states’ like the states of the American Union, nor these 
Provinces played any role in the making of the Constitution of India, 
although it was framed under a plan similar in many respects to that under 
the Act of 1935. In short, the Union of India was not the result of any 
compact between the component Units. 

(2). From this historical background it is obvious that the position 
of the states in Indian federal scheme is necessarily somewhat subordinate to 
that of the Union. Since the federation was not the result of any compact 
between the independent states, it presented no problem for the Constitution 
framers as how to maintain state rights. It has resulted in a departure 
from the strict federal principle in several respects :— 

(i) The American Federation has been described as 'an indestructible 
Union composed of indestructible states’. 3 It is not possible for the 
National Government there to redraw the map of the country by forming 
new states or by altering the boundaries of the states as they existed at the 
time of the compact without the consent of the Legislatures of the states 
concerned. 4 Similar is the position of the Australian Federation, 5 in addition 
to a further safeguard that a popular referendum is required in the affected 
state to alter its boundaries. 

But under the Indian Constitution it is possible for the Central 
Government to reorganize the states or to alter their boundaries by a simple 
majority in the ordinary process of legislation. 6 There is no provision in the 
Constitution that the consent of the States Legislatures is necessary for 
enabling the Parliament to make such laws. What is required is that the 
President has to ascertain the views of the Legislature of the Statc(s) 
concerned before recommending a Bill for this purpose to Parliament, and if 


3. Texas Vs. White (iS6S) 7 Wall 700 (720). 

4. Art. IV S. 3(1) of the American Constitution. 

5. Ss. 123 4 Australian Constitution. 

6. Art. 4(2). 
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any state Legislature fails to or does not express its views within the specified 
period, the President may introduce the Bill in the Parliament even without 
obtaining the views of that state Moreover, the President is not bound by 
these views , he may or may not accept them 

It will, therefore, be seen that this sweeping power of reorganization 
in the hands of the Union was demonstrated within three years of the 
commencement of the Constitution by forming a new state named ‘Andhra 
by subdividing the State of Madras Further it is witnessed m the Reorgani¬ 
sation Act of 1956 followed by the Constitution (Seventh Amendment) Act, 
1956, whereby the entire political map of India has been altered 

(ti) Not only the states are at the mercy of the Union as to their 
territorial integrity, but there does not even exist the theory of ‘equality 
of states rights’ underlying the federal scheme of the Constitution of 
India 


One of the essential features of American federation is the equality of 
the component states under the Constitution irrespective of their size or 
population, which is reflected m the Senate—the Upper House of the Federal 
Legislature This principle also finds place in the Australian Constitution 
But, under the Indian Constitution there is no such equality m the Rajya 
Sabba (Council of States), for the number of members for several states 
vanes from 1 to 34, on the basis of the population 7 It is very difficult to 
safeguard the interests of the lesser states in Rajya Sabha, because of their 
lesser representation as compared to the larger or more populated states 
Further it does not exclusively represent the federal pnnciple as the Council 
of States also consists of 12 nominated members* besides the representatives 
of the states 

(iu) Unlike the Amencan Constitution, the states under the Indian 
Constitution have no nght to have their own Constitution » 

(iv) Further both the Administrative and Legislative powers of the 
states are subject to certain control by the Union Legislation by a state is 
subject to allowance or disallowance by the President, when reserved by the 
Governor 10 Again the Governor of a state is to be appointed by the 
President and holds office ‘during the pleasure* of the latter u Both these 
ideas are repugnant to the Constitution of the United States or Australia 


1 Fourth Schedule to the Constitution of Indin. 

8 Art. 80 

9 With the exception in the case of Jammu and Kashmir (Art. 370) 

10 Art. 201 

11 Arts 155,156 
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(3) In order to solve the problem of reconciling national unity with 
state rights, American Constitution makes a logical division of everything 
essential to sovereignty and creates a dual polity with a dual citizenship ; a 
double set of officials and a double system of Courts. But the Indian 
Constitution like the Canadian and Burmese Constitution, 12 does not intro¬ 
duce any double citizenship, but one citizenship, viz., the citizenship of 
India. 13 


Although the Union and the states have their own public services, yet 
there is no marked division in the administration of the Union and the state 
laws as in the U. S. A. The state officials administer state laws as well as 
Union laws applicable to the states, and the members of Union services 
while working wiihin a state, also execute state laws. 


Next, in genera], our Constitution divides the executive power between 
the Union and states, based on the legislative powers, 14 but this division is 
not like a water-tight compartment as in the U. S. A., firstly because the 
executive power, unless Parliament directs otherwise, 16 is exercised by the 
states in respect of the laws made by the Union concurrent subjects. 
Secondly the Union may delegate its executive functions m respect of Union 
subjects to a state either by a law made by the Parliament, or by the consent 
of the State Government. 16 The states are also authorized to entrust their 
functions to Government of India with latter’s consent. 11 Thirdly, in 
matters of executing Union laws and exercising their executive powers so as 
not to interfere with that of the Union, the states are under the directions of 
the Union, 18 and fourthly, failure on the part of a state to carry out the 
directions of the Union, 18 entitles the Union to supersede the State Govern¬ 
ment for the time being, by assuming to itself the powers of the State 
Government concerned. 26 Such a form of unilateral action to subvert the 
federal system has no precedent under any federal Constitution. 

Unlike the U S A., where there is a dual Judicial system—one at the 
federal level and the other at the states level-, under the Indian Constitution 
there is as in Canada, only one integrated system of Courts for the admin,st- 
S on of both the Union and State Laws ; with Supremo Court at the top as 


12. See. 10 of the Burmese Constitution. 

13. Art. 5. 

14. Arts. 73(1) and 162. 

15. Proviso to Arts. 73(1) and 162. 

16. Art. 258. 

17. Art. 25SA. 

18 . Arts. 256 and 257. 

19. Art. 365. 

20. Art. 356. 
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the final appellate Court in all matters 11 Although, the Parliament has the 
power 1 * to create additional Courts for the administration of Union laws, yet 
no such Court has, so far, been established, nor there is any possibility, for 
the American experience of entrusting State Courts with the enforcement of 
federal laws during the period of Confederation proved unsatisfactory, 13 and 
also because the integrated system of Courts is already deep-rooted in the 
Indian Judicial structure 

Not only this, the control over the judiciary is also unified or centra¬ 
lized because ‘administration of justice* although being a state subject* J (3) 
the Judges of the State High Courts are appointed in consultation with the 
Chief Justices and the Governors of the respective states, and removed by the 
Centre in the same manner as Judges of the Supreme Court u 

(4) The prevailing sentiment m the United States and Australia**« 
that the division of powers made by the original compact as embodied in the 

Constitution should not be allowed to be superseded at the mere will of one 

of the contracting parties , but in India this is allowed by the Constitution m 
times of emergencies, when the so called federal Government reveals its true 
colours and emerges as a unitary one Further, as we have already seen, it 
is open for the Union Government to supersede a State Government which 
refuses or fails to carry out its directions given in terms of the Constitutions u 
In normal tunes, power to give such directions is limited to specified matters 
only,” but in times of emergency, 1 * this power extends** to any matter, and 
the legislative power of the Union Government automatically extends to 
matters in State List 30 This power of the Union Government is also exten¬ 
ded in case of a financial emergency to give directions to any state to obsenc 
such canons of financial propriety as may be specified in the direction • 
to the giving of such other directions as the President may deem necessary 
and adequate for the purpose 31 

Even when he President has not proclaimed ‘emergency*, the Union 
Parliament may assume legislative powers, though temporarily, over any state 

21 Arts 132-136 
22. Art 247 

23 Ferguson and Me Henry, American Federal Government, 1947, p 30S 
23(a) Entry 3 List II (Seventh Schedule) 

24 Art 217 

25 A G for Commonwealth Vs Colonial Sugar Refining Co (19)4; A C 237 

26 Art 365 

27 Arts 256 and 257 
2S Art- 352. 

29 Art. 353(a) 

JO Art 250(1) 

31 Art 360 
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subject, if it is considered by a resolution of 2/3 of the members present and 
voting in the Rajya Sabha, that that subject has gained national importance.* 5 
The Judiciary has no say in this matter ; whereas it has helped the federal 
Government of the U. S. A. in this respect. 

Further on the report of the Governor of a state that the Government 
of the state cannot be carried on according to the provisions of the Constitu¬ 
tion, 3 * the Union Government has the power to assume to itself both the 
executive and the legislative powers of that state. This has nothing to do 
with the emergency. 

From the above discussion it appears that Indian Constitution is full 
of many exceptions which undermine the federal principle, although there 
is distribution of powers and also the duty of the Courts to guard it. If these 
exceptions are overlooked, or when these are not attracted, the federal 
provisions are to be applied without being influenced by the existence of the 
exceptions. This it is not possible for the Union or State Governments to 
assume powers other than those sanctioned by the Constitution. But for the 
exceptional provisions, the Constitution would not allow any of the Units of 
the federation to subvert the federal structure set up by the Constitution, even 
by consent. Nor would it be possible by delegation of powers by one 
legislature in favour of another. 34 

In the circumstances, therefore, it will be appropriate to say that the 
Constitution of India is neither purely federal nor purely unitary. 

Of late, there has been a tendency in the realm of law, politics and 
economics to go in for sharp polarisation, categorization, or pigeon-holding 
of existing institutions or situations according to certain pre-determined and 
rigidly fixed yardsticks. On the politicos side a country is described as 
belonging either to the Western Camp or to the Eastern Block and it is 
generally implied that a country in the modern world does not and cannot 
stand on its own. More or less, similar situation arises when describing the 
economy of a country as to whether it has a socialist economy or a capitalist 
one. Just as there are purists in the field of language, who want to keep 
their cherished language in some straight jacket unaffected by the current 
developments ; neither allowing it to assimilate anything useful nor permit¬ 
ting to shed any of its dead-wood ; similarly a trend is discernible among the 
votaries of law also to describe a Constitution either as 'federal' or as 
‘unitary’, as if there can be no example which imbibes the feature of both in 
varying measures. The Indian Constitution can be described as ‘unitary’ if 


32. Art. 249. 

33. Art. 356. 

34. In Re Delhi Laws Act, 1911, (1951) S. C. R. 747. 
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we look only towards the power of the Union Government to alter the are , 
boundaries, and names of its constituent states, even when there ,s n ° 
suggestion of any emergency , or to the absolutely sweeping powers ves e 
it by Part XVIII of the Constitution, the conclusion is perhaps meScapaD 
that the states in India exist at the ‘pleasure of the Union Government, 
they are creations of its convenience, and that they can be broug ,n 
existence, enlarged or extinguished by it These states would then appear 

be the creations for the sake of convenience of the real Govemmen , i 
Union, without any inherent or lasting powers of their own As agains \ 
we cannot lose sight of the fact that there is an elaborate written Constitu 10 
defining at length the relationship—legislative, administrative and financia 
between the Union and the states , that there is an independent judiciary 
safeguard among other things any tendency on the part of the Centre 
encroach npon fields reserved for the constitutent units 

To me it appears that no Constitution in the world, whatsoever, can 
be described as truly federal Even in America whose Constitution is he 
out to be a model of federalism, ihe Supreme Court has by evolving afl 
developing many legal doctrines and implied powers invested the fe erj 1 

Government with large powers to enable it to interfere indirectly into sta e 
field Even the American Supreme Court originally conceived to be a fc era 
Court concerned with the interpretation of federal laws, has gradually come 
to occupy a position where it authontaively interprets State laws when in i s 
opinion they conflict with the federal ones The point that > s to 
be noted is that even in America there is no federation in the orthodox sense 
of the term So too, the Constitution of Australia clearly demarcates the 
exclusive fields of the Commonwealth and the states and jealously guards the 
state rights, but in practice the states have been reduced to the position c 
agencies of the Commonwealth Government This was brought about 
because of the financial grip the Centre has ove“ the states * s 

The conclusion is. therefore, that some federal Constitutions show a 

marked bais towards federal and the others towards the states, but not with¬ 
standing the varying emphasis they accept the ‘federal principle’ as their 
basis So long as the Constitution of India provides for the division of 
powers in such a way that the general (Union) and the regional Governments 
(states) are each within its sphere substantially independent of the other, the 
reservation of the residuary powers or the powers to virtually demolish the 
states as a separate entity in ‘emergencies’ may affect the balance of power in 
3 ‘federation’, but certainly does not destroy its character Our Constitution 
j$, therefore, basically conceived in a spirit of ‘federalism* though at certain 
times it converts itself into a monolythic structure It can, therefore, be 
said with some justification that it is neither purely ‘federal* (as no constitu- 


35 Wbeare, ‘Fed erst Government* 
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tion really is) nor 'unitary’, but a ‘wholesome combination of both’. This is 
in accordance with the genius of our old philosophy which is a composite 
synthesis of various currents and cross-currents. 

Supreme Court of India has also observed 38 that in India, federation 
is only in name. State has no autonomy. The very existence of the state 
can be wiped out under Article 3 by the Parliament. 

Prof. K. C. Wheare characterises Indian federation, a ‘quasi¬ 
federation’, 37 ‘a unitary State with subsidiary federal features rather than a 
federal state with subsidiary unitary features’, 38 a federation with strong 
centralizing tendency. 39 It enshrines the principle that ‘in spite of federalism, 
the national interest ought to be paramount’. 40 


36. A. I. R. 1963 S. C. 1241. 

37. Wheare, Federal Government, 2nd Ed. pp. 11 ; 28. 

38. Wheare, India’s New Constitution Analysed (1950) 5 D. L. R. 25 (Journal). 
39 Jennings, Some Characteristics of the Indian Constitution, p. 1. 

40. Ibid, p. 55. 



"DOCTRINE OF STARE DECISIS” 


By 

K L Saluja* 

The Doctnne means "to stand by the decisions” If the decisions of 
the court were to change every now and then, the life and dealings of human 
beings would become uncertain and abnormal as a result of which the 
administration of a particular country would become a difficult job to carry 
on and it may, of course, disreputate the judicial system So the doctnne 
is based on the need of certainty and finality of law Law must not change 
position every now and then and in every case that comes before a court 
of law 


But in countries where there is written constitution and w i ere the 
judiciary possess the power of "judicial review” need arises for imposing 
some limits on the indiscriminate use of this power If the power of judicial 
review, which is most effective instrument in the hands of judiciary, was to be 
used indiscriminately, it could stir the whole administration and could make 
an administration a failure in no time So for the very reason that the 
Government should function well some limits must be imposed on the power 
of "Judicial Review” Doctrine of "stare decisis” is one of the self 
imposed limits on the Judiciary 

In England the Constitution being highly flexible every Judicial 
Decision can be overruled by ordinary legislation But in countries like 
USA where the Constitution is very rigid need for the departure from 
the doctnne arises with respect of constitutional decisions Bicause they 
argue that Judges are bound by their oath to obey the constitution and not 
any previous decision of the Court, hence if they deem some change fit it 
is their duty to do so In U S A even century old decisions have been 
overruled whenever a contrary view appeared to be correct to the judges 
eg m case of Erie Vs Tompkins where a century old decision in 
Swift Vs Tyson case was overruled 

India having the mid-way between the flexibility of English 
Constitution and rigidity of American Constitution and the procedure of 
amendment being not very difficult, we should follow the middle path 
On the one hand we should not amend the Constitution very frequently 
to override the judicial decisions, on the other hand the court should slowly 


•Shn K L. Saluja is an F E. L. student of our college 
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change its earlier decisions to avoid Constitutional amendment, that is to 
say that in constitutional cases the court should not firmly stand by the 
doctrine of stare Decisis where the proper excercise of the power of Judicial 
Review requires the overriding of previous decisions. 

However it is said that the court should not change its decisions 
merely because of the change in the composition of the court because in 
that case the decision of the court would become political rather than 
judicial. As Justice Venkatarana Iyer observed in our Bengal Immunity 
Case. 


“If they are allowed to be reopened becasue a different view appears 

to be the better one, then. the prospect will have been opened of 

litigants subjecting our decisions to a continuous process of attack before 
successive benches in the hope that with changes in the personnel of the 
Court which time must inevitably bring, a different view might find 

acceptance. I can imagine nothing more damaging to the 

prestige of this court or to the value of its pronouncements.” 

So it can be said that though our Supreme Court should not change 
the previous decision on the basis of change in its composition it should, 
of course, change its previous decision in case where the previous decision 
was based on a mistake of fact or where the existence, expiry or 
repeal of a statute was not noticed by the previous decision leading to a 
material difference in the conclusion. 

Secondly, where the previous decision seems to be wrong or injurious 
one to the public interest the Court should change it without hesitation. 





WOMEN AND OUR JUDICIARY 


By 

Inder Bhushan Bhandari, 

Law College, Chandigarh 

Hamlet declared, “Fraility, thy name is woman” but in the modem 
era woman has ceased to be a weak person With the passage of time, her 
active and enthusiastic participation in the social sphere has become indispens¬ 
able Not to speak of social activities, she has attacked successfully the politi¬ 
cal field In short, there is no compartmert of modern life where she has not 
set her foot In some professions she has even by-passed her counter-part 
In the administration of law she is playing no less a role and who can 
deny her role in the field of literature ? She has been an inspiration to the 
great writers, poets, musicians P B Shelley, John Keat, Lord Byron and 
Robert Browning could not have sung their songs of beauty had there been 
no women If poetry is imagination woman is the reality and makes life worth 
living 

What law has done for women f Has it helped her in any way 7 
Women in India, particularly Hindu and Muslim women, until recently were 
accustomed to an excessive sheltered life That led to the possibility of their 
being abused or misused Legislation has done a good deal of amelioration, 
particularly regarding Hindu women, in the manner of their status and 
position The Hindu Succession Act (XXX of 1956), the Hindu Mamagc 
Act (XXV of 1955) and certain other such like measures intend to promote 
the welfare of women and society Institution of marriage finds place in every 
religion and in all the nations of the world and it is recognised and respected 
all over the world It is the source of every domestic comfort from infancy 
to old age The sanction of religion has all the more raised its importance and 
necessity among human beings For Hindus, mamage is a holy religious sacra¬ 
ment and is indissoluble and so is the case with Roman Catholic Church The 
Jewish regard mamage as not a civil contract but as a relation between two 
persons involving very sacred duties According to Muslim law, mamage or 
nuxkhi is a contract and also a religious rite 

The nature and extent of the husband’s control over his wife may be 
taken into consideration Nilkantha denies that the husband has ownership 
over the wife Vasistha asserts that he has It is, however, universally 
recognised that his rights are limited in several respects Manu says that 
wife, son, slave, servant and brother can be beaten by way of punishment by a 
rope or thin bamboo stick Judicial separation and Divorce are repugnant 
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to the Hindu ideal of marriage. The religious rites solemnizing a marriage 
among the ‘idivijas’ include certain vows and prayers by the parties made 
before the laltar of God. Article 15 of our Constitution prohibiting discrimi¬ 
nation on grounds only of sex contains a wise provision to the effect that the 
state may make any special provision for women. This special considera¬ 
tion was necessary keeping in view the helpless condition of women in this 
country. 

In the case of Yusuf Abdul Aziz vs the State of Bombay (1954 S. C. A. 
398), the pertinent question arose whether Section 497 of the Indian Penal 
Code, which provided that the wife shall not be punishable as an abettor in 
adultery offended against Articles 14 and 15 of the Constitution. Answering 
the question in the negative Mr. Justice Bose (delivering the judgement) 
observed “The portion of Article 15 on which the appellant relies is this: 

“The State shall not discriminate against any citizen on grounds only 
of..sex.” 

But what he overlooks is that that is subject to clause (3) which 
runs- 


“Nothing in this Article shall prevent the State from making any 
special provision for women.” 

The provision complained of is a special provision and is made for 
women, therefore it is saved by clause (3). It is argued that clause (3) should 
be confined to provisions which are beneficial to women and cannot be used 
to give them a licence to commit and abet crimes. We are unable to read 
any such restriction into the clause, nor are we able to agree that a provision 
which prohibits punishment is tantamount to a licence to commit the offence 
of which punishment has been prohibited. Article 14 is general and must be 
read with the other provisions which set out the ambit of fundamental 
rights. Sex is a sound ground for classification and although there can be 
no discrimination in general on that ground, the constitution itself provides 
for special provisions in the case of women. 

The Supreme Court did not expressly advert to the necessity of specially 
protecting helpless Indian women in such respect, but that is the effect of 
the judgement. In another well-known case concerning succession to the 
estate of a deceased “Dasi” (a South Indian dancing girl) the Supreme Court 
imported considerations of justice, equity and good conscience and allowed 
the claim both of her married and Dasi daughters to succeed. The case was . 
reported in A. I. R. (1958 S. C. 201 T. Saraswathi Ammele vs Jagadambal) 
Mr. Justice Mahajan held, on the evidence, that there was no proof of the 

alleged custom. 
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In yet another case, Raj Kah vs Ram Ratan (1955) S C A 636 the 
Supreme Court did not find any public policy involved in depriving women 
from succeeding to the office of ‘Pujan* (Priest) to an installed Hindu Deity 
There the question arose whether women, debarred under ‘sastric’ injunction 
from touching images of Vishnu or Siva, could succeed to priestly offices and 
set the *Puja’ performed by a deputy Thus in matters relating to women, 
the Supreme Court is alive against prejudices which have operated against 
them through the ages 
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WELCOME ADDRESS AND ANNUAL REPORT 

Dr. U. C. Sarkar, m. a., m. l., ll. d. 

Principal 

Mr. Justice Grover, Ladies and Gentlemen, 

This is the Annual Prize Distribution Ceremony of the Panjab Univer¬ 
sity Law College. We deem it a great pleasure and a proud privilege to be 
able to welcome you all, most cordially, to this culminating function of the 
institution. 

We are very grateful to Mr. Justice Grover, for his having kindly 
agreed to preside over this function. The Law College can legitimately 
claim to be proud of the privilege it enjoys in getting the sincere and active 
co-operation of the Hon’ble Judges of the local High Court and the learned 
members of the Bar. The Bench and the Bar are very closely connected 
with the Law School. In fact, the legal administration in every country is 
ultimately the resultant of this tripartite contribution. The Law Schools can 
claim to be very largely responsible for the production of the lawyers and the 
judges. The judiciary in our country has all along been held in high esteem 
and confidence. Be it a dispute between the legislature and the judiciary 
itself, be it a dispute between the employers and the employees, be it a dispute 
between the states and the subjects, or be it a dispute between an indvidual 
and an individual—the judiciary has ultimately to play a decisive and 
conclusive part. We are very happy today that our annual function is being 
presided over by a distinguished member of th is judiciary—of the eminence 
and stature of Mr. Justice Grover. 

OUR OWN BUILDING 

We are also happy that we have had our own Law College building 
to be envied by many. We occupied our new building from the commence¬ 
ment of the current session. Last year, we had had our Law College 
ground. And a few years earlier, we had had the Law College Hostel. The 
ground also on which we are holding the instant function, along with the 
raised platform, we shall claim, one day, by way of prescription. 

ACADEMIC LAWYERS 

There is a general complaint in our country that there is no academic 
lawyer here. There were some reasons for this. Even upto recent times, 
legal education was very much neglected, as it was left to the practising 
lawyers who would, at their spare times, only come to teach the Law 
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students This situation is now changing for the better Whole time law 
teachers with higher qualifications are being progressively employed more or 
less by all the Indian Universities The judges and lawyers in our country 
have hardly any time to devote time to purely academic studies and original 
research—besides their concrete cases in hand Hence the Law Schools 
alone can mainly produce academic lawyers provided proper facilities and 
encouragements are available The most essential pre-condition for this 
purpose is to attract brilliant persons to legal teaching and research by 
offering them emoluments which should be sufficiently attractive Encour¬ 
agement also will be there if academic lawyers are appointed to the higher 
judiciary in the country—for which, of course, provision exists in the consti¬ 
tution—though it has not materialised so far in actual practice Legal 
education to be really productive must be placed on a sound footing 

LAW COURSES AND REGULATIONS 
The mischief that was started by the Advocates Act has not yet come 
to its end No improvement has been effected and on the contrary, there 
has been an admitted deterioration in the legal training, as a whole, when the 
course was reduced to two years So far, no training and examination also 
could be arranged by the Bar Councils It is being universally felt that the 
present uncertain way of legal training is far from satisfactory The legal Edu- 
jcation Committees of the Bar Council of India and of the Delhi University 
with Chief Justice Gajendragadkar., as .its chairman, have recommended 
a three-year course for the regular students and a four-year course for the 
employees These recommendations have been accepted by the central Bar 
Council -far India and they have been circulated amongst the Universities for 
their comments According to the very provisions of the Advocates Act, the 
standard of legal education in the country has to be determinded by the Bar 
Council of India in consultation with the Universities There is no indica¬ 
tion when these recommendations will actually be translated into action— 
though the Advocates Act was passed in 1961 Every right-thinking person 
feels that two years arc not sufficient for effective legal training In any 
case, there must be uniformity throughout the country, regarding the courses 
of legal studies—which must be sufficient and sufficiently settled, as early 
as feasible 

The rapidity with which, the law courses, syllabi and the Regula¬ 
tions are being amended everytime, requires a Herculean capacity to remem 
ber, digest, assimilate and adjust For instance, we have now the old course, 
the new course, old two-year course with proficiency, the three-year course, 
* the two year degree course and the proposed , three-year and four-year degree 
course In view of the above complications and confusion it is no wonder if 
the office and the public are confounded—many seeking determination 
through adjudication by the courts More or less everyday, some case U 
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appearing against the University—including the Principal also as a necessary 
party. Some of my well-wishers from a distance were suspecting that the 
Principal must have been involved in serious trouble, as otherwise, why there 
should be so many cases against him. 

DISCIPLINE 

Last year, when I mentioned that there was no serious indiscipline in 
the Law College or the Law College Hostel, the then Chancellor Shri Patlom 
A. Thanu Pillai and the Vice-Chancellor Dr. A. C. Joshi observed that in an 
institution, like the Law College, with young men nnd women, such a condi¬ 
tion was neither normal nor wholesome Indiscipline, according to them, 
in one form or other, is inherent in the very nature of youth. So this time, 

I modify my observation by saying that no disciplinary action was taken in the 
current session. 1 cannot go against the views of the Vice-Chancellor and 
the Chancellor, 


OUR VICE-CHANCELLOR 

In the present session, our Vice-Chancellor, Dr. A. C. Joshi, very 
kindly visited the Law College and the Law College Hostel much more 
frequently. These visits produced very salutory results. The Law students 
coming in contact with the highest dignitary in the University heirarchy, 
were obviously feeling very much encouraged and inspired. As a matter of 
fact, the law students could get many unexpected boons from the Vice- 
Chancellor. Needless to say, I always act on psychological hypothesis. Let 
us hope Dr. Joshi will be given another extension to glorify the University 

further. 


STAFF AND ADMISSION 

Frequent changes in the time-table could not be avoided this time also, 
though we tried our best to do so. The difficulties are like this. We do not 
know how many students we shall have after admission in the new sessions, 
in as much as, every time there is some major change in the scheme of legal 
education which keeps every one guessing and speculating about the quantum 
of admission. On account of the uncertainty of the number of students, the 
number of teachers also necessarily remains uncertain. By the time admission 
is concluded and we are in a position to know the strength of the teachers to 
b - required it is already too late. Still more time is consumed in getting the 
additional staff sanctioned and recruited. By the time we make new appoint¬ 
ments some old teachers will be going away, giving rise to a fresh dislocation. 
This process goes on with a positive disadvantage to the students and a visible 
discomfort to the Principal-who is accountable to every body on every 
count-wild rumours not excluded. In course of the involved process, 
referred to above, three part-time lecturers were appointed They are S. kuldip 
Singh Dr Anand and Shri B. S. Gupta. Shri Gupta had resigned recently 
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meaning some farther dislocation to the teaching work. One old part-time 
lecturer Miss Dhillon has been made a whole timer The above arrange¬ 
ments were partly due to the resignation of the lecturer Shn Udai Raj Rai 
and an increase in the number of admission 

The total admission in the current session exceeded one thousand 


F E L 617 

LL B 381 

LL M Parti 5 

LL M Part II 4 


There have been five students in the LL M (Part I) Class and four 
students m the LL M rPart II) Class These four students passed the last 
LL M (Part I) Examination This result is really very encouraging 

TEACHERS' ACTIVITIES 

The teachers of the Law College were, as usual, engaged in their 
academic and research pursuits Mr Bangia attended a seminar on labour 
law at Namital Shn Banerji, Dr Dayal and myself participated in the 
seminar on legal education at Kasauli Dr Dayal attended an International 
Lav, seminar in New Delhi Dr Chauhan was given an assignment on 
Inter national Law by the Indian Law Institute I attended the Second 
South East As 14 Lav. Conference held in July/August, 1964, at Singapore 
I also participated in the seminar on Hindu Law, held at Jaipur 

THE LAW COLLEGE WEEK. 

The Law College week was celebrated this year also as in the last 
year—concentrating all the important functions—for \v hich a brief account 
has been given under the heading of the respective associations 

N C C 

The N C C training was smoothly continued in the Law College, as 
in the previous years without any hitch whatsoever The students have 
realised the wholesome and useful result of this training Mohan Singh Bains 
has been given a prize and a colour for maximum attendance in the N C C 
Sant Ram has been given a prize and a colour for best turn out 
Hamek Singh has been given a prize and a colour for the best discipline 

CLASS DINNERS AND LUNCHES 

The class-dinners and lunches were held as usual—-with this improve¬ 
ment that every such function was graced by a chief guest almost on every 
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occasion. Mr. Justice Harbans Singh, Mr. Justice Khanna, Mr. Justice 
Khosla, Mr. Justice Jindra Lai, the Advocate General and the present 
President were some of the chief guests. On one or two occasions I played 
the part of a chief guest describing myself as very cheap. 


LIBRARY 

During the current session (1964-65), 1961 new volumes were added to 
the Library and the number of periodicals subscribed was 117. We had 
undertaken to complete the back sets of various important Law Journals and 
Law Reports and have added to our Library besides other books, the 
following sets during the current year : 


1. 

Constitutional Review 

13 vols. 

2. 

Income Tax Reports 

26 vols. 

3. 

Bombay Law Reporter 

50 vols. 

4. 

All Canada Digest 

22 vols. 

5. 

Moore’s Reports Cases 

14 vols. 


Mr. Banerji is the Profcssor-in-charge of the Library. 


THE LAW REVIEW 

The Law Review, a half-yearly journal of the College, received contri¬ 
butions from eminent persons in the field of law, judges and jurists. This 
year we have received an article from Dr. J. Duncan M- Derrett, the eminent 
authority on Hindu Law. On account of great rush of work at the Univer¬ 
sity Press, we could not bring out our last issue in time. Now we have 
changed the Press and we are sure that we would be able to bring out the 
Law Review in time. The Journal is published under the Chief editorship of 
Shri P. Diwan, a Reader in our College. 


LAW MOOTS 


The Law Moots were held as usual. Greater attention is paid to the 
Moots, as they are found to be very useful for the students who want to join 

the profession. 


The following acted as the judges in the Prize Moots. 


Ch. Suraj Mai 
S. Narinder Singh 
S. Ajit Singh 
Mr. Mela Ram 
Mr. S. S. Sandawaba 
Mr. S. K. Jain 


1 


I 


> 

1 

I 


J 


Advocates 
Punjab High Court, 
Chandigarh. 


Prize winners in LL. B. Moot 
j. Miss Urmil Soni 
2. Shri Jwahar Lai Sarin 
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Prize winners m F E L Moot 

1 Mr Kanwal Sibbat 

2 Mr Madan Mohan and Mr. Sukhdev Singh Pun 
Mr Mongia W3S tit-charge of the Law Moots 


GURU NANAK BIRTHDAY CELEBRATION 

As m the previous years, Guru Nanak birthday was celebrated in the 
College on 3rd February, 1965 The morning religious function was addres 
sed by Dr Mohan Singh Dewana, D Litt, retired Head of the Panjabi 
Department, Punjab University The evening function, which is a cultural 
one was attended by about 3000 persons consisting of students of the various 
departments and the elite of the town including Mr Justice S Harbans 
Stngh, Mr Justice Capoor of the High Court, Chandigarh Mrs A C Joshi 
also graced the occasion S. Gumam Singh Tir of Public Relations Director¬ 
ate, acted as Compere Large number of distinguished poets and singers 
participated Mr Mongia and Mr Ahluwaha mainly looked after the above 
function. 


SPORTS 

The Law College students participated in a number of University 
matches It is felt that time has come for the College to have a physical 
director so that he may be able to organise regular games for the students 

The staff and students played friendly cricket match with the High 
Court Bar Cricket Club As far as I remember, the Law College won 

The Annual Sports were held on the 3rd February Mr Justice Tek 
Chand, Ex-Judge of the Punjab High Court, awarded the certificates of 
merit. The boxer Sidhu Datjit Singh is General Secretary Sports thi« year 

Mr Banerji is the President of sports 

A Musical chair race and a race of the members of Staff were arranged 
The following members were awarded the prizes for securing 1st and 2nd 
position in them 

Dr S Dayal 1st in Race 

2nd in Musical Chair 
Race 

Miss Dhillon 1st m Musical Chair 

Race 


Dr R K Bahl 


2nd in Race 
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DEBATING SOCIETY 1964-65 

The Debating Society under the presidentship of Dr. S. Dayal worked 
very actively during the year 1964-65. Prof. R. K. Bangia acted as Vice 
President and Rajinder Garg as the Secretary of the Society. 

A declamation contest was held in the beginning of the session to select 
the best speakers of the College. The following students were selected as 
best Speakers in order of merit in each language and constituted the Debating 
Society. 

English 

Mr. Navdeep Sodhi 
Mr. Narinder Sood 
Mr. Balram Gupta 
Mr. Paramjit Bhogal 
Mr. Jawahar Lai Sarin 
Mr. V. P. Mehta 


Hindi 

Mr. Madanjit Singh 
Miss Urmil Soni 
Mr. Ganga Ram 
Mr. Balram Gupta 
Mr. Pran Nath 
Mr. Satya Paul 

Punjabi 

Mr. S. S. Sewak 
Mr. Charanjit Singh 
Mr. Mohan Singh 
Mr. Gobinder Singh 
Mr. Rajinder Garg 

Mr. Kanwal Sibal was nominated as an additional member of the 
Debating Society. 

Mr Rajinder Garg was nominated as the Secretary of the Society and 
Mr. Madanjit and Mr Charanjit'Singh were nominated as Joint Secretary and 
Assistant Secretary respectively. 

A symposium on the implications of the Advisory Opinion of the 
Supreme Court with regard to the privileges of the legislature was organised 
by the Society. M/s D. S. Tewatia, Mela Ram Sharma, K. S. Keer, 
J L. Gupta, from the Bar, Mr. Virendra Bansal, an ex-student of the College, 
and M/S Kanwal Sibal, P. S. Bhogal, Madanjit Singh and Balram Gupta from 
the Law College participated in the symposium. 
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A Judges’, Lawyers’ and teachers' symposium was organised by the 
Society The topic for the symposium was Fundamental Rights, Individual 
Freedom and Social Control under the Indian Constitution Dr A C Josh, 
our Vice*Chancellor, presided over the deliberations of the symposium 
Hon’ble Mr Justice A N Grover and Hon’ble Mr Justice Dulat, from the 
Bench, Mr H L Sibal and Mr Mela Ram Sharma from the Bar, Dr S Dayal 
and Dr B R Chauhan from the Law College participated in the symposium 

In the Annual Prize Declamation Contest, M/S Kanwal Sibal, Nannder 
Sood and Mohan Singh were adjudged as first, second and third best speakers 

The Society this year organised an oration competition open to all the 
local colleges Miss Lil> Garg of Government College for Women, Cbandi 
garh and Mr Jawahar Lai Sarin of Law College, Chandigarh got 1st and Ilnd 
Pnze respectively 

The Annual All-India Inter College Declamation was held under the 
presidentship of S Gurdial Singh Dhillon, M L A and former Speaker 
Punjab Legislative Assembly 30 speakers from all over the country partici¬ 
pated in the contest and the trophy was won by R K S D College, 
Kaithal 

Mr Brish Bhan M L A and a former Chief Minister of Pepsu 
presided over the deliberations of the 4th Dag Hammerskjoeld International 
Debate in which as many as 18 speakers from all over the country participa¬ 
ted The topic for the debate was “In the opinion of the House, India's 
becoming a nuclear power will neither contribute to world peace nor will 
serve national interest ” The majority in the House voted against the 
motion The trophy was won by the Faculty of Law, Allahabad University 
The individual prizes were won by Mr Kanwal Sibal of our College, 
Mr G Moudgil and Mr Baljit Singh 


The Society also organised for its members a tour to Parliament 
and Supreme Court 


The members of the Debating Society represented the College at 
various places and brought honour to the College The achievements 
of the members are as follows — 


Narinder Sood and Navdeep 
Sodht 

Navdeep Sodhi ard 
Kanwal Sibal 


Trophy from a Debate organised 

by the Ministry of Information 

and Broadcasting 

Trophy from D A V College, 

Chandigarh 

Trophy from Government College 
for Women, Chardigarh 
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Trophy from Government 
College, Rupar. 

Trophy from D. A. V. College, 
Jullundur. 

Trophy from Government Train¬ 
ing College, Faridkot. 

Trophy from Government College 
for Women, Chandigarh. 

Trophy from Government College 
Ludhiana. 

Trophy from D. A. V. College, 
Jullundur. 

Trophy from Government College 
for Women, Patiala. 

INDIVIDUAL PRIZES WON BY THE FOLLOWING 

1. Narinder K. Sood 1st Prize in a Declamation 

Contest organised by Ministry of 
Information and Broadcasting. 

1st Prize at a Debate organised 
by Government College for 
Women, Chandigarh. 

Gold medal in a Declamation 
Contest organised by D. A. V. 
College, Jullundur. 

Ilnd position at Krishan Kishoic 
Grover Goodwill Memorial Dec¬ 
lamation Contest organised by 
Panjab University at Zonal level 
held at Ludhiana. 

Ilnd Prize at K. K. Grover Dec¬ 
lamation Contest (Final) organis¬ 
ed by Panjab University at 
Chandigarh. 

Ilnd Prize at All-India Inter- 
College Declamation Contest orga¬ 
nised by Law College, Chandi¬ 
garh. 

Ilnd Prize at Annual College 
Prize Declamation Contest. 


3. Charanjit and Gobinder 
Singh 

4. Balram Gupta and P. S. 
Bhogal 

5. Mohan Singh and Bah am 
Gupta 

6. Narinder Sood and Jawahar 
Lai Sarin 
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2 Jawahar Lai Sarin 


3 Kanwal Sibal 


4. P S Bhogal 


5 Balram Gupta 

6 Navdeep Sodhi 


Jllrd Prize at the Inter-College 
Declamation Contest held at 
Government College, Rupar 
Illrd Prize at Inter College Decla¬ 
mation Contest organised by 
Home Science College, Chandi¬ 
garh. 

1st Prize at Oration Competition 
held at Government College, 
Ludhiana 

1st Prize at All India Inter- 
College Declamation Contest 
organised by Law College, 
Chandigarh 

IlndPrize at Oration Competition 
organised by Law College, 
Chandigarh 

1st Prize at Dag Hamroerskjoeld 
International Debate organised 
by Law College, Chandigarh 
1st Prize at Annual College Prize 
Declamation Contest 
Ilnd Prize at a Declamation Con¬ 
test held at Government College 
for Women, Chandigarh 

Ilnd Prize at Debate organised by 
D A V College, Chandigarh 
1st Prize at a Declamation Contest 
held at D A V College, JuUundur 
Ilnd Prize at a Debate organised 
by Faculty of Law, Lucknow 
University, Lucknow 

Ulrd Prize at a Declamation 
Contest held at D A V College, 
JuUundur 

Consolation Prize at a Declamation 
Contest organised by Govern¬ 
ment College for Women, Chandi¬ 
garh 
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7. Mohan Singh 


8. Charanjit Singh 


9. Miss Urmil Soni 


10. Ganga Ram 


11. Pram Nath 


12. Gobinder Singh 


1st Prize in a Declamation Con¬ 
test held at Government Training 
College, Faridkot. 

Ilnd Prize at All-India Inter- 
College Declamation Contest 
organised by Law College, 
Chandigarh. 

Ilnd Prize at a Declamation 
Contest held at Mohindra 
College, Patiala. 

Illrd Prize in Annual College 
Prize Declamation Contest. 

1st Prize at a Debate organised by 
Language Deptt., Punjab Govern¬ 
ment. 

1st Prize at a Declamation Con¬ 
test held at Government College, 
Rupar. 

Ill'dPrize atK. K. Grover Dec¬ 
lamation Contest organised by 
Panjab University. 

Ilnd Prize at a Debate organised 
by the Language Deptt., Punjab 
Government, at Ambala. 

Ilnd Prize at a Declamation Con¬ 
test held at C. R. College, 
Rohtak. 

Ilnd Prize at a Declamation Con¬ 
test held at Hindu College, Sone- 
pat. 

Ilnd Prize at a Declamation Con¬ 
test held at Government College, 
for Women, Patiala. 

Ilnd Prize at a Declamation Con¬ 
test held at Lion’s Club, Amritsar. 


INTERNATIONAL ASSOCIATION 

1 The International Association of the Law College, celebrated the 
U.N. Day on October 24, 1964. General P. S. Gyani presided over the 
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function General Gyani enlightened the audience on Peace-Keeping-Opera 
tions of the United Nations 

2 On the 10th of December, 1964, the Association celebrated the 
Human Rights Day Dr I D Sharma, Head of the Political Science 
Department of the Panjab University, was in the chair Besides Dr Sharma, 
the other speakers who addressed the audience and dealt with different aspects 
of Human Rights, included Shri Dyal Vyapak of the U N. Citizens’ Forum, 
Dr B R Chauhan and some student speakers 

Dr Chauhan was incharge of this Association 
Dramatic Society 

Our team participated in the Drama Competition organised by the 
Language Deptt, (Punjabi Vibhag) Punjab Government We won the Dist 
net level and Divisional level shields At the State level, two of our 
actors were adjudged as the second best actors Their names are — 

Charanjit Singh and Surat Singh Gill (F E. L Class) 

Charanjit Singh won the Prize of Rs 50/- each as the best actor at 
the District and Divisional level. 

Our team participated in the drama competition held in the Gujran- 
wala Guru Nanak College, Ludhiana 

Mr Ved Parkash (LL B ) won the third prize in light music competi 
tion held by the Chemical Technology Deptt, of the Panjab University 

In the Annual Function of the Panjab University Music Society held 
on the 21st February, 1965, in the Open Air Theatre, presided over by Dr 
Hazari Prasad Dewedi, our Law College student Mr Ved Parkash SarpaL 
who is one of the active members of the Society, got the best prize in the 
Competition 

Mr Mongia was mcharge of this Society 
Literary Association 

The Literary Association was formed this year 

The following functions were organised — 

1 A lecture by Mr H i Sibal, President, Punjab High Court Bar 
Association on— 

"How to succeed at the Bar" 

2- A lecture by Mr M G Rishi, IPS (Retd ) on 
"Modern Methods of Crime Investigation" 

3 All Language Inter Collegiate Poetic Symposium 
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Individual Prizes 

Surat Singh Gill Best poet of Ambala District. Com¬ 

petition organised by the Language 
Deptt., (Punjabi Vibhag) Govern¬ 
ment of Punjab. Prize Rs. 50/-. 

Best poet of Ambala Division. Com¬ 
petition organised by the Language 
Deptt., (Punjabi Vibhag) Govern¬ 
ment of Punjab, Prize—Rs. 75/-. 

Best poet of Punjab State, for the 
year 1964-65, Competition organised 
by the Language Deptt., (Punjabi 
Vibhag) Government of Punjab. 
Prize—Rs. 100/- 

lst Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Sangrur. 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Malerkotla. 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College 
for Women, Ludhiana. 

1st Prize at Inter-Collegiate Poetic 
Competition at Government College, 
Rupar as the Best Speaker. Prize— 

Rs. 20/-. 

First Prize Challenge Cup at the Inter- 
Collegiate Poetic Competition at 
D. A. V. College, Ambala City. 

Best Speaker and Winner of Piara 
Singh Mann Challenge Cup at Inter¬ 
collegiate Poetic Competition at 
Law College, Chandigarh. 

Ilnd Prize at Inter-Collegiate Poetic 
Competition held at D. A. V. 
College, Chandigarh. 


Trophies Won 

Surat Singh Gill and Sarup 
Singh Scwak 


Participated in Poetic Competition at 
Government College, Sangrur and 
won Trophy. 
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Trophy for Poetic Competition held 
at Government College, Malerkotla 
Surat Singh Gil! and Hazur Trophy for Poetic Competition held at 
D A V College, Chandigarh 
Dr R K Bahl was incharge of this Society 
Annua! Hostel Report 

This session, the number of resident students in the Law College 
hostel was the largest, nearly 323 students joined the hostel this year The 
cultural and community life of the hostel is being enriched under the war* 
denship of Shri P Dewan 


I5th August was celebrated under my chairmanship The programme 
consisted of national songs, ghazals and skits 

The Common Room tournaments had large number of entries this 
year In the Inter-Hostel Table-Tennis matches all the University Hostels 
participated and the trophy went to Hostel No 1 This year a few new 
events were introduced We held Inter-Block Cricket and Volley Ball tourna 
ments The Inter-Hostel Declamation Contest, in all languages, which too 
is a new feature of this year, was held in which two prizes were given to first 
two best speakers and one prize each was given to the best speaker m each 
language. 


The hostel has instituted a mess servants’ welfare fund This fund has 
been obtained by depositing the hostel and mess securities in the fired depo 
sit This year we had a fund of Rs 250/ 


ww -J he hostel annual function was held under the chairmanship of our 
i e or* r A C Joshi The annual dinner was attended by a 

n v*t 1 gUeStS Variety Programme consisted of one one-act 

Srt Kv lv 3 ngr l? anCe and 3 few son S' 5 and ghazals and it was appre¬ 

ciated by every one The prizes were given away by the Vice-Chancellor 


BLOOD DONATION PROGRAMME 

Hall wfh ^‘tln'T^Tr P rOS e mrae ™ organised b the College library 
Ins Me Chan J f‘ rC "° r ' E1 ° od Banlt, Post-Graduate Medical 

Tu a l N °r c ” b ' r ’ The Camp was installed in 

the College at 9 A M and rush of donors went on till 2PM There 
was a great enthusiasm among the students about the programme and 31 
donors came forward for donating the blood Some of the defer, were girls 

The blood donating programme was preceded by a talk by Dr Jolly 
He went round to each class and talked to the students in an reformat way for 
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about fifteen minutes. He tried to impress upon the students that blood 
donation is not harmful to the body. 

The following students donated blood. 

1. Mr. Yash Raj Goyal (LL. B.) 

2. Mr. Ram Kumar Bansal (LL. B.) 

3 Mrs Harcharan Kaur Grewal (F. E. L.) 

4. Mr. Parshotam Dass (F. E. L.) 

5. Miss Vipin Sachdev (F. E. L.) 

6. Miss Devinder Kumari (F. E. L.) 

7 Mr. Tnderjit Singh (LL. B.) 

8. Mr. Atam Parkash (F. E. L.) 

9. Mr. Bishan Dass (F. E. L.l 

10. Mr. Surinder Paul Singh (LL. B.) 

11. Mr. Verander K. Jain (LL. B.) 

12. Mr. Gurcharn Singh Brar (LL. B.) 

13. Mr. Kulwant Singh Gill 

14. k Mr. Kailash Gupta (F. E. L.) 

15. Mr. Devinder Singh (F. E. L.) 

16. Mr. Om Parkash Sachdev (LL. B.) 

17. Mr. Jasbir Singh Bindra (F. E. L.) 

18. Mr. Devinder Gupta 

19. Mr. Shamsher Singh Malik 

20. Mr. Dharam Paul Sharma (F. E. L.) 

21. Mr. Arshad Ali Khan (F. E. L.) 

22. Mr. Bhagwan Dass 

23. Mr. Rattan Kumar Varma 

24. Mr. Suresh Chander Vashisht (LL. B.) 

25. Mr. Hukam Chand (F. E. L.) 

26. Mr. K. L. Grover (LL. B.) 

27. Mr. Naresh Bandhu 

28. Mr Anil Dev Singh (F. E. L.) 

29. Mr. Gurcharn Singh 

30. Mr. Sukhdev Puri (F. E. L.) 

31. Mr. Harnam Singh Bhullar 

COLLEGE COLOURS 

In view of the distinctions achieved by them, College Colour is being 
given to the following students : 

1. Jawahar Lai Sarin 


Best student of the year 1964-65 
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2 Nanndcr Kumar Sood 

3 Surat Singh Gill 

4 Charanjit Singh 

5 Vuiod Kumar Mehra 

6 Harcharan Singh Dhillon 

7 Sidhu Daljit Smgh 

8 Swinder Singh Saini 

9 Sukhdev Smgh 

10 Suresh Chander Vashisht 

11 Yash Raj Goyal 


Debating (English) 1964-65 

Literary Society 1964-65 

Drama and Debate 1964 65 

Cricket 1964 65 

Athletics 1964-65 

Gen. Secy Sports 1964-65 

Hockey 1964-65 

Volley Ball 1964-65 

Basket Ball 1964-65 

Swimming 1964 65 


Jawahar Lai Sann was considered the best student of the year He u 
awarded a prize for the same Rajindra Garg has been awarded a prize for 
corporate activities 


Conclusion 

At the end, I take this opportunity of expressing my sincere apprecia 
tion of the co-operation that was invariably and ungrudgingly available to 
me from all the members of the staff—teaching and administrative* 

I renew my welcome to you all, ladies and gentlemen 



SPEECH MADE BY THE HON’BLE MR. JUSTICE A. N. GROVER, 
JUDGE, PUNJAB HIGH COURT ON THE OCCASION OF THE" 
PRIZE DISTRIBUTION FUNCTION OF THE 
PANJAB UNIVERSITY LAW COLLEGE, 
CHANDIGARH, ON FEBRUARY 22, 

1965. 

On this occasion I am reminded of what that great and eminent 
Judge, Mr. Justice Oliver Wendell Holmes, said in a Commencement Address 
at Brown University after having read about Nansen’s recently published 
story of arctic journey across, the polar ice: 

“My way has been by the ocean of the Law. There were few of 

the charts and lights for which one longed when I began. One 
found oneself plunged in a thick fog of details — in a black and 
frozen night, in which were no flowers, no spring, no easy joys. 
Voices of authority warned that in the crush of that ice any 

craft might sink. One saw that artists and poets shrank from 

it as from an alien world. One doubted oneself how it could 
be worthy of the interest of an intelligent mind. And yet one 
said to oneself, law is human — it is a part of man, and of the 
one world with all the rest. There must be a drift, if one will 
go prepared and have patience, which will bring one out to 
daylight and a worthy end. You have all read or heard the 
story of Nansen and see the parallel which I use. Most men 
of the college-bred type in some form or other have to go 
through that experience of sailing for the ice and letting 
themselves be frozen in.” 

I do not know how many of you are going to sail on the ocean of 
the law- I presume, most of you will and those, who do, will always 
remember what Holmes said. If you study the biographies of famous 
lawyers, judges and jurists, you will find that most of them found themselves 
plunged into a thick fog in the beginning and had to encounter ice, winter 
and cold. The days also were bleak and briefless and often enough there 
was nothing but discouragement and depression but then as the poet said 
“if winter comes, can spring be far behind ?” and that is where the test of 
your mettle will come when you will with all diligence, industry and patience 
start climbing the ladder of success. Don’t forget that great lawyers and 
judges started in the profession with humble beginnings. Lord Maugham, 
who became the Lord Chancellor of England, did not earn more than £ 70 
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to £ 108 for the first four years, although ultimately his income rose to 
four figures Similarly Lord Birkett, the famous criminal lawyer, who 
came to adorn the Bench in England, got his first brief, which was marked 
with a Fee of one guinea only At the height of his career in the legal 
profession he was earning £ 30,000 a year or more If you look for instances 
in our own country of a similar nature, there will be no dearth of them. 

I have no intention to inflict advice and suggestions on you how to 
get on in the legal profession You must be quite tired by now of having 
heard all that your able teachers must have been telling you as also other 
learned gentlemen who had had occasions to address you on the subject, 
I shall only mention Lord Simon’s Recipe for success at the Bar which is 
that you must have a good clerk, and a good digestion 

This evening I want you to consider law from the point of view of 
sociological jurisprudence and I shall endeavour to put before you certain 
aspects of its study and practice which can serve to bring out social and 
human values. 

In recent times in the United States of America there have been three 
schools of thought or juristic movements, (a) sociological jurisprudence, 
(b) legal realism, and (c) revival of philosophical jurisprudence According 
to Dean Pound, these movements have brought about many changes in 
juristic thought during the first half of the twentieth century, these changes 
being— 

(1) Emphasis on the functions, rather than the nature, of law 

(2) Emphasis on the individualization of justice as opposed to 
abstractness 

(3) More co-operation with the social sciences 

(4) In the economic realm, a shift from concern with a maximum 
freedom of wills to the maximum satisfaction of wants. 

(5) Increased objectivity 

(6) Recognition of the importance of canons of value. 

So far as legal philosophy is concerned, I wish to remind you of the 
Vedic concept of law To the Vedic Aryans the philosophic conception of 
organised law was ‘rite*, which included the natural and human order 
The allied conception was of ‘ dharma ’ The Greeks adopted the word 
‘rite* and of * dharma * and the Romans through the Greeks derived from 
‘rite’ their central idea of 'ratio' or ‘naturahs ratio' The Vedic Rishis also 
identified *, rtta' with 'satya' According to Mahidasa, who ‘flourished in 
the Brahmamcal period “justice, law and right show in numerous languages 
a kinship With the idea of the direct, of the straight, excluding,<as it were, 
all deviation, and circuitousness, the idea of the crooked being thus identified 
with things improper and bad ’* 
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As I am dealing with sociological jurisprudence, I would like to 
mention more about it. One of its chief exponents was Arwin Griswold, 
Dean of the Harvard Law School, who said — “law must grow out of 
experience,” and the other was Holmes whose words in this connection 
have become oft quoted “the life of law has not been logic, it has been 
experience.” James F. Davis in his article, “Society and the Law” 
propounds the view that law performs several functions, e.g.— 


(i) social control — it is the corner-stone of the edifice of order: it 
influences groups and sub-groups and persons to conform to 
group expectations, 

(ii) Law helps to accomplish social control by defining rules of 
conduct, by allocating authority, by preventing law violations 
and enforcing the rules. 

(iii) Law cannot accomplish social control alone—legal and non-legal 
institutions are mutually dependent. 

(iv) In order to be effective, government coercion and particular 
legal rules require the support of public sentiment. 

As the subject is very vast, I shall only deal with the part played by 
the lawyers, the judges and the citizens in accomplishing some of the 
abo ve functions. 


A great deal has been said and can be said about the lawyer’s role. 
The lawyer is the pivot round which most of the political, governmental, 
social and a variety of ther activities revolve and yet the popular opinions 
about him have often not been of a flattering nature. A few illustrations 
are to be found in what Bacon said 

“Courts of justice were like a blush, whereunto while the sheep flies 
for defence in weather, he is sure to lose part of his fleece.” 

and what Dickens wrote in Bleak House— 

“In a Court solicitors are ranged in a line with bills, cross-bills, 
answers, rejoinders, injunctions, affidavits, issues, references, 
mountains of costly nonsense—There they were in a long matted 
wall of the Court, but you might look in vain for truth at the 
bottom of it.” 


There is a book by Prof. Fred Rodell, called, “Woe unto you 
lawyers” and he gives a quotation from Luke Chapter II, page 52 “Woe 
unto you lawyers for yee have taken away the key of knowledge. Yce 
entered not in yourself and then that we arc entering in yee hindered.” 

And further— 

“In tribal times, there were the medicine men. In the Middle Ages, 
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there were the priests To-day, there are the lawyers For 
every age, a group of bright boys, - who blend technical 

competence with plain and fancy hocus-pocus to make themselves 
masters of their fellow men " 

Justice Stone said that Bar had lost its public leadership and had 
adopted the morals of the market place 

Now all these things have been said not because the lawyers and the 
places which is the mam centre of their activity, namely, the courts, are re¬ 
ally what they are sometimes popularly described—barren, inhuman, where 
decisions are cooked on fake evidence following principles laid down centuries 
ago and turning a blind eye and a deaf ear to the truth, but because people 
on the whole have found that law or the courts have often not treated them as 
human beings with all the weaknesses, frailties and infirmities of human flesh 
and mundane existence and have decided cases in a mechanical and robot-like 
manner Notwithstanding all these uncomplimentary remarks which may 
have been the result of cynical humour and satirical genius, the lawyer amply 
deserves the full need of praise for the part that he has played in the legisla 
tive, political and social development of the modern state including our own 
country He has been regarded by some as even the architect of modern 
economy with its corporations, labour unions and Government regulations 
On the view that the State is no longer only an agent for settling private 
disputes and that it has to promote public policy, the lawyer’s activities 
extend to practically all departments of life Sociological jurisprudence is 
regarded as recognition of the use of law to solve all kinds of social 
problems such as crime, delinquency, divorce, education, business activities 
etc There is the public law, namely, administrative law, taxation, labour 
laws and the like and m all these the lawyer’s place is most prominent part 
His responsibility includes a duty to the public as well as to the litigants and 
the courts The lawyers can meet the challenges of a new socio-economic 
order only by developing a new sense of social responsibility It is for the 
lawyer who comes into contact with the masses to give them the right lead 
and guidance politically and socially and to organise movements for securing 
better socio-economic justice by seeing that progressive laws are enacted and 
old and effete statues repealed for the betterment and advancement of 
society 

Lawyers, judges and citizens as also the legislature and the executive 
share the responsibility for the establishment of the rule of law which is one 
of the good legacies left to us by our erstwhile Rulers, the British, who them 
selves firmly believe not only in the theory of the rule of law but also in its 
practice. As has been said, “freedom and worth of the human person is the 
central value and the highest norm of the rule of Law ** What is meant by 
citizen’s dignity or worth of an individual, can be ascertained in a certain 
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context of facts, but it has been suggested that the only guide to determine, 
what it means, is the reason and conscience with which according to 
Article 1 of the Universal Declaration of Human Rights by the United 
Nations General Assembly (1950), all human beings are endowed. So long 
as we do not practise and inculcate the observance of the rule of law, there 
can be no progress nor proper development—be it social, political, or intel¬ 
lectual in our country. If certain laws are bad, then it is our duty as citizens, 
voters and legislators to adopt constitutional means for having them repealed, 
amended or modified. But the tendency to take the law in one’s hands and 
resort to methods characterised by violence and disorderliness must be strong- 
la deprecated. It has pained me a great deal as it must have pained all of 
you how on various matters we start breaking law which brings in its wake 
damage to property and blood-shed. The instance of what may be called 
“linguistic riots,” which are very recent, in some parts of the country, at once 
comes to one’s mind. In the first place these are not the ways by which 
socio-economic justice which is the goal and objective on which our Constitu¬ 
tion is based can be achieved. Secondly, such unconstitutional methods 
generate forces which would endanger the unity and solidarity of the 
country. 

I shall now advert to judicial process and social change. In our 
country we have got hierarchy of Courts, the highest Court being the 
Supreme Court, to dispense justice according to the laws which have been 
enacted by competent legislative bodies. The judicial process, of course, 
involves a trial of a dispute and that trial serves several functions in addition 
to that of discovering truth. In America owing to the existence of what is 
known as “due process clause,” the Judges have not only interpreted the law 
but have also made law. It may not be quite accurate to say here that 
Judges make law but while interpreting and administering it certain element 
of law making is unavoidable. The reason is that enacted statutes or statu¬ 
tory rules do not provide for every situation and when the Courts proceed to 
adjudicate upon disputes, which are quite novel, the decision is generally 
given according to the prevailing opinion which is very much conditioned by 
the personal view and background of the Judge, the lawyers who appear, and 
the facts of the particular case. In that sense it will not be wrong to say, 
as has been said, in a light-hearted way, that the result of a law suit depends 
upon the state of the Court’s digestion. According to Lasswcll and 
McDougal, the decision of a Court is affected by two sets of factors : environ¬ 
mental and predispositional. By environmental is meant “what goes on 
when cases are tried,” and “predisposing factors” refer to how matters stood 
before the case is opened. They regard briefs, oral arguments, testimony, 
and exhibits as typical environmental factors, and the bias of the judge is 
included as a predisposing factor. According to Felix S. Cohen— 

“Actual experience docs reveal a significant body of predictable 
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uniformity in the behaviour of courts Law is not a mass of 
unrelated opinions, nor a product of judicial bsllyanches Judges 
are human, but they are a peculiar breed of humans, * * * ” 

In England some of the eminent Judges have said that law should not 
be converted from what it really is to what the Judges think it ought to be 
(Lord Coleridge in Reg v Remsey (1883) I Cale and Elhs Q B D Report 
136) But as is well known the common law of England was entirely judge 
made and in its early stages it was based mainly on the views of the Judges 
In the judicial process if some law is made I can see no reason for objecting 
to that result It must not be forgotten that there is no such thing as 
staticism in law The decided cases contain matters of human relations and 
they are based on experience The past rules are applied to the present 
events which process represents the dynamic and changing aspect of law It 
is somewhat unfortunate that lawyers and courts are often looked upon as 
men and institutions who stand in the way of progress and radical change 
That is altogether a wrong impression or notion The exercise of the power 
of the judicial review by the Courts is meant for ensuring the rule of law 
and not for obstructing progressive changes in social reform 

Coming to criminal justice and social change, it is not possible to 
trace the historical development from the stage of what was laid down in the 
Code of Hammurabi, i e , ‘ eye for an eye” and “a tooth for a tooth,” to 
punishment in the modern sense In the ancient Hindu texts, the theory of 
punishment was well known Indeed, Manu regarded dartda as the essential 
characteristic of law The great Arjuna’s theory of danda is noteworthy 
Translated into English it means — 

“Punishment rules all creatures—punishment again preserves them 
all—when all others sleep, punishment keeps awake, the learned 
know punishment as Dharma (identifying one with the other) ” 

(History of Hindu Law by Radhabmod Pal, page 213) 

Human nature, according to Arjuna is essentially bad and he felt 
that punishment was the sine qua non for maintenance of law and Order The 
Classical school of criminology believed in the principle of deterrence but now 
has emerged the positive school which believes in the theory of reform This 
school had its ongin in Italy and its exponents have emphasised the scientific 
study of criminals and crimes The problem presents itself m numerous ways 
There is a sharp divergence of opinion with regard to the retention or abo¬ 
lition of capital punishment As to law and morality also there is hardly any 
measure of agreement inasmuch as one view is that to stop vices like gamb- 
Ung, drinking etc which are personal, law is not a suitable means of social 
control With regard to anti-social offences there is a marked tendency in a 
large number of countries to take a more serious view of them than was 
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done in the past and very severe punishments have been prescribed for such 
offences. It is not possible to deal with all aspects of the problem. I shall 
briefly touch on the part which in some of the advanced countries, particular¬ 
ly the United States of America the psychiatrist is playing not only in the 
treatment of criminals but also at the stage of their trial, particularly in 
those cases where there is an indication of mental imbalance in the accused 
person. According to the Anglo-American Jurisprudence, the rules of which 
we also follow, the element of mans rea or intent is of the utmost impor¬ 
tance in deciding whether a person is guilty or innocent of the crime with 
which be is charged. The question of insanity, if put into issue, has to be 
decided. In England the McNaghten Rules, were evolved after the trial of 
McNaghten, who was suffering from paranoia, and who tried to kill Sir 
Robert Peel. The test used under the McNaghten Rules is that the accused 
must be suffering from a disease of the mind that prevents him from knowing 
the nature and quality of his act, or, if he does know, he does not know that 
what he is doing is wrong. If he fulfils the test then he is entitled to be 
acquitted. In our Penal Code Section 84 provides that nothing is an offence 
which is done by a person, who, at the time of doing it, by reason of 
unsoundness of mind, is incapable of knowing the nature of the act, or that 
he is doing what is either wrong or contrary to law. This provision is, in 
substance, the same as the McNaghten Rules. 

In a number of American States another test has been evolved, which 
is called the “irresistible impulse” test. It means that persons who act 
under the impact of an irresistible impulse arising from a disease of the mind, 
and who are incapable of restraining themselves, are excused from responsibi¬ 
lity. In those cases the opinion of the psychiatrists plays the predominant 
part. They themselves are not agreed about the existence of the irresistible 
impulse. The “product rule” has also been followed which means that an 
accused is not criminally responsible if his unlawful act was the product of 
mental disease or mental defect. 

In one of the celebrated cases in England, which is known as the trial 
of Guenther Podoia for the murder of Police Sergeant Purdy, whom he shot 
apparently without any reason or provocation, a difficult situation arose 
when he was arrested he was hit in the face by the police because he had put 
some sort of struggle. He became unconscious and when he recovered 
he was found suffering from hysterical amnesia. The question was whether 
in that condition he could be tried. A large number of medical experts were 
examined. Some of the doctors were of the view that he was genuinely 
suffering from amnesia, which could be the result of conflict in a person of s 
susceptible type, which was too great for the nervous system to master. Two 
doctors were of the opinion that he was feigning loss of memory in order to 
escape the consequences of his crime, though he was doing it very proficient- 
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Iy The Court ruled that loss of memory did not constitute any bar to a 
person being tried on a criminal charge 

It will be long before we shall be able to import these tests and ideas 
in the determination of crime in our country We are not quite prepared for 
getting the help of experts and psychiatrists, and it will also mean and require 
a substantial change m our procedural law What is more important is 
whether instead of punishment by imprisonment in jails, efforts should bo 
made to reform the criminal or to treat any mental imbalance in him which 
prompted him to coram't the crime The idea of reforming juvenile delin¬ 
quents has, of course, been incorporated in the provisions of the Probation 
of Offenders Act as also the law relating to first offenders In certain cases 
they can be sent to Borstal Institutions or Reformatories But reformation 
on a genera' scale, though highly desirable, is a problem of very vast magni¬ 
tude, particularly m a country like ours The rehabilitation of the criminals 
after their release from prison is another matter which requires attention not 
only of the Government but also of various social institutions and indeed of 
all the citizens in this country Unless the basic factors which lead to crime 
are eliminated like poverty, illiteracy, ignorance, and atmosphere of wrong 
social values, we cannot look forward to much improvement or progress tn 
the direction of applying the principles propounded by the Positive school 
which believes in the reformative and humanitarian treatment of criminals 
It may be said that in our jails a good deal of effort is made to train them 
for some work in Iffe 

I have confined myself only to a few topics of sociological jurispru¬ 
dence which is a very vast subject I hope you will reflect on some of the 
ideas and trends in legal thought which I have presented keeping in mind 
what Jultius Stone, a distinguished Jurist, said 

“For whatever be the structure and coping stone of justice it can have 
neither stable strength nor utility, nor beauty, unless it is built 
squarely upon the ground of actual social relations in the time 
and place of materials apt for heat and stress of actual social 
climate, and of a design which has regard to the accommodation 
which men actually need and to this tastes and capacities.” 





BOOK REVIEW 


Kashmir Problem In Constitutional and International law by 
Dr. B R. Chauhan, M. A., LL. M„ LL. D., Reader in Law, 

Panjab University, Pages 32, Price Rs. 2. 

‘The Kashmir problem is old enough now and must be understood 
in proper perspective shorn of political and religious considerations,’ Mr. 
Justice Grover of the Punjab High Court said in the Foreword to the book¬ 
let under review. The constitutional and international law position of the 
problem is not very complicated. What has complicated the problem is the 
play and inter-play of international politics. Had there been no international 
politics involved in the Kashmir issue the problem in international law as 
well as in constitutional law would have been simple, as it has been with 
about 600 Indian states which merged with the Indian Union or Pakistan. 
Therefore what is needed to-day is that a clear analysis should be made as to 
international politics involved in the issue. The learned writer of the book¬ 
let purports to deal only with the constitutional and international aspect of 
the problem. 

Dr. Chauhan informs us in Preface to the book-let that sources of his 
present work are : A dissertation which he submitted to the Delhi University 
in connection with his LL. M. Degree in 1953 and a paper read by him in a 
Seminar held at Munich on December 8, 1961. 

The present reviewer in his article, ‘Kashmir and the Indian Union : the 
Legal Position’ published in the July 1953 issue of the International and 
Comparative Law Quarterly (The learned author lias not made any reference to 
the article in his book-let), after the analysis of entire issues involved came to 
the conclusion that by virtue of the Instrument of Accession, the State of 
Jammu and Kashmir is part and parcel of Indian Union. Our claim is obvi¬ 
ously based on the accession of the State to the Indian Union. The learned 
author also comes to the same conclusion : 

“Constitutionally and legally the accession of Jammu and Kashmir was 
complete as soon as the Instrument of Accession duly signed by the then 
ruler of Jammu and Kashmir was accepted by the Indian Government on 
26.10.1947.” 

The main argument that is widely canvassed against India all through¬ 
out the world is the promise of plebiscite that we gave to the State at or 
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about the time of accession of the State The learned writer says the following 
about it 

“The offer to consult the wishes of the people of Jammu and Kashmir 
through a plebiscite was an offer to the people of Jammu and Kashmir 
Such an offer had only a moral significance and as such could not affect 
alter, suspend or nullify the legal consequences produced by the execution and 
acceptance of deed of accession, namely the Instrument of Accession.” 

Dr Chauhan without any hesitation comes to the conclusion that 
Pakistan is an aggressor and suggests that ‘the suppressed Kashmir population 
of the Pakistan-occupied part of Jammu and Kashmir is to be liberated in 
order to enable it to enjoy the same political, economic and cultural advanta¬ 
ges and progress as enjoyed by the progressive population living on the 
Indian side of the cease fire line’ The Kashmir problem can be best summed 
up in the words of the late Prime Minister Nehru On August 7, 1952 
Jawaharlal Nehru said from the floor of the Parliament . 

“Kashmir has become a plaything of International politics and the 
last past years had been an education to the Government of India m how 
great countries get distorted vision and cannot see straight even the simplest 
matter when It suits them ” 


And thus the Kashmir problem continues to hang on and most proba¬ 
bly it may continue to hang for quite some time 

The Kashmir problem is now very old But if a problem continues 
to exist defying solution, it continues to be a present problem also As it 
continues to be a present problem, anything written on Kashmir problem 
leading to a solution or presenting a clear-cut picture of the issue is welcome 
The learned writer has very cleverly advanced all those legal arguments which 
have been repeated on India’s side on every occasion Dr Chauhan has pro- 
usely quoted authorities of international law The book let would be of 
great use to those who even to-day do not know the legal argument on India’s 
sme As a suggestion leading to the solution of the problem the learned 
wri er seems to suggest liberation of the occupied areas. The opposition 
pa ics pa icu arly Jan Sangh and Hindu Mahasabha—have been very vocal 

!? eman< ^ *^ iat taay be the only solution to a jingo but is 

that solution feasible ? 
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JUDICIAL MURDER BY AN INFAMOUS JUDGE 

An Ignominious Leaf from India's Legal History 
By 

Shri Tek Chand 

Chairman, Punjab Vigilance Commission and Former Judge 
of Punjab High Court 


The Judge I have selected for his infamy is Sir Elijah Impey, a boy¬ 
hood friend of Warren Hastings, Governor-General of Bengal. He earned 
his infamy by the trial of Raja Nand Kumar. In order to appreciate the 
whole matter, a peep into some of the forgotten pages of Indian history will 
be of some interest. 

the rapacity of Lord Clive and others 

The rapacity of Lord Clive and of other servants of the East India 
Company who had acquired by questionable means immense wealth ulti¬ 
mately led to the passing of the Regulaticg Act in 1773. From 1776. 
Parliament began to take - from the point of view of the Directors of the 
East India Company—an embarrassing interest in the Indian affairs. The 
constitution of the Company was modified and it was obliged to pay to the 
Exchequer an annual sum of £400,000 in return of which the Company 
was allowed to retain their territorial acquisitions and revenues. Within 
nine years from 1757 to 1766, the Company’s servants had received presents 
from the people of Bengal amounting to £2,I69.665=Rs. 3J crores and this 
figure did not include Clive’s Jagir, which when capitalized represented a 
further sum of £600,000. These figures and others were mentioned in the 
report of the Secret Parliamentary Committee. The reports drove home a 
conviction that the independence of the Company must yield to the supre¬ 
macy of Parliament. In 1773, two Acts were passed, one of which granted 
a state loan to the Company, limited their dividends, and obliged them to 
submit their accounts to the Treasury. The more important of the t\vo a 
known as the Regulating Act, giving the Company a new constitution. One 
of its important features was that there was to be a Governor-General o. 
Bengal assisted and controlled by four Councillors. The voice of the 
majority was to bind the Council. In case of an equal division. Governor 
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General had the casting vote The first Governor General had the casting 
vote The first Governor General and Councillors were—Warren Hastings, 
General Clavering Monson, Barwell, and Philip Francis A Supreme 
Court of Judicature was set up at Calcutta, consisting of a Chief Justice 
(Sir Elijah Impey) and three puisne Judges The salary of the Governor 
General was £25,000, each Councillor received £10,000 and the Chief Justice 
£8,000 per annum 


Regulating Act, 1773 

The Regulating Act was a half measure, and disastrously vague 
What is important is that the titular authority of the Nawab of Bengal was 
left by implication intact, and no assertion was made of the sovereignty 
of the Crown of England or of the East India Company Neither the 
jurisdiction of the Supreme Court nor the law it bad to administer, nor 
its relations to the Council, were defined with sufficient accuracy, leading 
to calamitous consequences The moment the Council started functioning 
from 1774, the next six years were marked for jealousies and unedifying 
quarrels Their meetings were most acrimonious Barwell invariably 
a supported Hastings and the other three being in majority overruled the 
Governor General This happened from 1774 to 1776 till Monson died m 
beptember of that year and control over the Council was regained by the 
Governor General’s casting vote In 1777 Clavering died and in 1780 
Hastings fought a duel with Francis and disabled him and be left India later 
it in the same year From that day onward his position was established and 
be did as he pleased 


Raja Nand Kumar Charges Hastings for bribes and extortions 

Raja Nand Kumar was thefaujdar of Hugh and enjoyed the complete 
commence of Nawab Siraj ud Daula He was one of the influential nobles 
of ms time and on his restorauon Mir Jafar appointed Raja N =md Kumar 
as ms unci Minister He was believed by the English to have betrayed 
tneir plans apd to have obstructed their intentions and operations Nand 
lQiimai-was the Govcrncir or faujdar of Hooghly under Straj ud Daula He 
lhe ^ as i ,ndia Company as Collector in place of Hastings 
?f^i r H ®“ rdw an, Nuddea and Hooghly He was Naib Subah or Deputy 
vhr rviMm under Najib-ud Din, titular Nawab after expulsion of 

himself ^ 111,3 WaS m com P liance with the entreaties of the Nawab 


Tic collector appointed in in stead was Moid Raza Kian. 

.11 to the Dncctors that because otthe 

S; F,sl Iud!a j J b ' com ' hi* irreconcilable enemy In 1772 

Srtfas Diwan 2' C,d,:d IO b ' " d <> f Na.b Subahs aid to sland 

Naib Nawab Bengal, and Shuab’Rai° SVt”' M °!i d ^ Kte, >- 

prosecute them for misconduct and £ 5 N ?" ab B,har ’ ar ! CM 3 " d 

[or this putpose The, w?rc“rau5.' e,V ' c “ Nand Kumar 
Uia l 3 crc ac quitted after going through a long 
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On l!th March, 1775, Nand Kumar had addressed a letter to the 
Governor-General and the Council. In this letter, he said that Mohd. Raza 
Khan had during his seven years of office committed oppression and was 
guilty of corruption He assisted in the prosecution and it was established 
that Mohd. Raza Khan had embezzled £3,052,000 and Shitab Rai £900,000. 
Large bribes were offered to Hastings for quashing criminal proceedings. 
Hastings was paid £100,000 by Raza Khan and £40,000 by Shitab Rai. 
This matter was reported to Hastings. The proceedings against them were 
stayed and ultimately they were quashed. 

He then gave further details of Hastings’ bribes and extortions from 
Munny Begum, one of the widows of Mir Jafar, whose request to become 
guardian of her minor son was allowed, and she had to pay bribes to 
Hastings of the value of Rs. 3,54,105/-. 

Nand Kumar also said that one Mohan Parshad was his inveterate 
enemy and was admitted to the protection of the Governor-General and was 
being received in private conference. On 13th March, 1775, Nand Kumar 
sent a further letter offering written proof in support of his allegations and 
incontestible evidence. 

Hastings withdrew from Council in huff 

The charge was that he had received from Munny Begam a bribe of 
Rs 3,54,105/- for appointing her guardian of the young prince. The 
majority of the Council welcomed the accusation and Hastings withdrew in 
fierce anger. It is important that Hastings never denied truth of this 
allegation. The three Councillors offered to confront the Governor-General 
with Raja Nand Kumar. When the majority persisted in summoning the 
accuser, the Governor-Genera! refused to meet him. He declared tbe 
Council dissolved and left the room. Later on, this act was adversely 
commented upon, that Hastings should have courted enquiry and 
should have openly denied the truth of accusation which he never did. 
Moreover, it would have been difficult to deny as he admitted that he had 
received a sum of Rs. 1,50,000/- from the Begam as entertainment money. 

At the meeting Hastings refused to be confronted with Nand Kumar 
a ad objected to the inquiry by his colleagues, and closed the sitting anc 
left along with Barwell. Other three carried on and called Nand Kumar 
who produced documents in proof of bribes received from Munny Begam. 

Inquiry finds Hastings guilty 

After the inquiry, at which Hastings did not participate, resolution 
was passed that moneys were received by Hastings which belonged to East 
India Company and which he should repay. Accounts were gone into and 
they showed that when Hastings had gone to Murshidabad he was paid 
Rs. 1 , 50 , 000 /-, but this was for his entertainment as admitted by him, and 
similarly Clive’ and Verelst had also been paid. Sir Gilbert Elliot (Lord 
V. into) maintained at the impeachment of Impey that by the charges levelled 
against Hastings by Nand Kumar, the former was reduced to the Iasi 
extremity of utter ruin. A conspiracy was hatched ending in the judicial 
murder of Nand Kumar. 
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Significant fact is that Hastings never courted inquiry and as expected 
of an innocent man he never affirmed his innocence nor dented the truth 
of the accusations His dignity would not have suffered if he had repelled 
unjust accusations He never taxed Nand Kumar with uttering falsehood 
This is because he had received Rs 1.50,000'- from Munny Begam which 
was a questionable transaction even if it could be said that it wai 
aot legal 

Hastings & Impey scheme the commission of judicial murder 

Clavering recorded hrt opinion that “there is no species of peculation 
from which the Governor General has thought it reasonable to abstain”. 
The resolution pissed by the Council was treated with disdain and a few 
days la'er he brought a charge of conspiracy against Nand Kumar and his 
accomplices Tbis matter was pending when Nand Kumar was suddenly 
arrested at the instance of a Calcutta merchant, on a charge of forgery said 
to have been committed four years earlier This was really at the instance 
of Hastings Raja Nand Kumar was put on trial before the Supreme 
Court, condemned to death and executed Raja Nand Kumar had paid 
the penalty of death, nominally for forgery, but really for having dared to 
accuse the Governor General of embezzlement or misappropriation of 
public funds Eminent historians have expressed the view th t Hastings 
and Impey had deliberately schemed together to remove Nand Kumar by 
a judicial murder Their apologists among them, Sir James Stephen, 
thought otherwise Before examining the soundness of the conclusion, 1 
must digress a little 

About Raja Nand Kumar’s charge of acceptance of bribery by 
Hastings from Munny Begam, Edmund Burke, in hts speech on the impeach¬ 
ment of Warren Hastings, said— 

Edmond Burke’s Comments 


“He (Nand Kumar) directly charged Mr Hastings with the receipt 
of bribrs amounting together to about £40 000 given by himself, on his own 
account, and that of Munny Beeam The charge was accompanied with 
every particular which could facilitate proof or detection, time, place, 
persons species to whom paid, by whom received Here was a fair oppor* 
tumty for Mr Hastings at once to defeat the malice of his enemies, and to 
clear his character to the world H«s course was different He railed much 
at the accuser, but did not attempt to refute the accusation He refuses 
to permit the inquiry to go on, attempts to dissolve the council, commands 
ni< banyan not to attend The council, however, goes on, examines to the 
bottom, and resolves that the charge was proved, and that the money ought 
to go to the company Mr Hastiags then broke up the council, I will not 
J**? i Cpa , v ? w 1,,e 2 all y. The company s law counsel thought he 
might legally do it. but he corruptly did tt, and left mankind no room to 
j„d| C bdt that ,i wa, done f or the icreenmg of h.s ow= E „dt, for a rnan 
ma ) u S =>lef»l pow=r c o r n. m i y , a „ < jr(.r the most .brmeful and deterUbfc 
pufposw Add thu, rnatlcn ccmt.nned, nil be commenced a cnS 
SSf” ' h " whom he dared not nS,T» 
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Mr. Hastings, instead of answering the charge, attacks the accuser. 
Instead of meeting the man in front, he endeavoureJ to go round, to come 
upon his flanks and rear, but never to meet him in the face upon the ground 
of his accusation, as he was bound by the express authority of law, and the 
express injunctions of the directors, to do...” 

Referring to the trial for forgery, he stated— 

“You will find a close connection between Mr. Hastings and the Chier 
Justice... You will find, what is very odd, that in this trial for forgery, 
with which this man stood charged, forgery in a private transaction, all 
the persons who were witnesses, or parties to it, had been, before or 
since, the particular friends of Mr. Hastings”. 

He said— 

“Mr. Hastings observes, that no man in India complains of him. It is 
generally true. The voice of all India is stopped. All complaint was 
strangled with the same cord that strangled Nand Kumar. This murdered 
not only that accuser, but all future accusation;...” 

Burke summed up the popular view in his speech on Fox’s India Bill - 

“The Raja Nand Kumar was, by an insult on everything which India 
holds respectable and sacred, hanged in the face of all his nation, by the 
judges you sent to protect that people, hanged for a pretended crime, upon 
an ex post facto Act of Parliament, in the midst of his evidence against 
Mr. Hastings.” 

Impeachment of Impey 

Sentence of death was pronounced for perjury on 24th June, 1775. 

Nand Kumar was executed on 5th August, 1775. 

Impey's resignation was accepted in November, 1787. 

Impey’s impeachment was moved on 12th December, 1787. 

Arguments were heard from 18th April, 1787 to 9th May, 1787. 
Sir Gilbert Elliot (Lord Minto) argued in favour of impeachment of Impey. 
Motion on the first charge was rejected by 73 votes against 55. Other 
charges were not pressed. 

r ’ 

Comments on the trial of Impey 

Certain features of the trial of the Chief Justice may be noticed— 

(1) Elijah Impey who presided was boyhood friend of Hastings. 

(2) Nand Kumar had earned the lasting hatred and enmity of Hastings, 
who was of a most unforgiving nature and he hoped that by his enemy’s 
exit from the world the accusation levelled against him will also evaporate. 
Hastings wrote: “I was never the personal enemy of any man, bul 
Nand Kumar whom from my soul I detested even when I was compelled to 
countenance him”. In 1764 Hastings wrote to Directors of the ill-will 
of Nand Kumar “I have become his irreconcilable enemy.” 
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(3) lord Macaulay said about the Chief Justice, “The Chief Justice 
was an old acquaintance of Hastings, and it is probable that the Governor 
General, if he bad searched through all the issues of Court, could not have 
found an equally serviceable tool ” 

(4) According to Sir James Stephen, “If he (Chief Justice) had to 
depend upon the evidence called for ihe prosecution he would not have 
convicted the prisoner It was the mass of perjury on the part of the 
defence which tipped the scale against Nand Kumar 

(5) Friends of Hastings and Impey have expressed doubt whether 
the English law making forgery a capital crime ought to have been 
considered at this time as applicable to India Impey held that as Nand 
Kumar was tried under the Act which was passed in 1749 and had been 
extended to India m 1753 and therefore a forgery committed in 1770 fell 
under it But the rule, which according to Stephen’s own admission was 
accepted by the Courts was that the English criminal law as it existed in 
1726 was, what was in force in India at that time, and on that reasoning the 
Act of 1729 could not apply 

(6) Sir James Stephen is in no doubt that the infliction of the death 
penalty was so excessively severe that it amounted to a miscarriage of 
justice According to him a punishment of fine and imprisonment would 
have met the case, but this would not have served the purpose of Impey 
and Hastings as a lighter punishment could not put Nand Kumar out of 
the way 


(7) It has also to be remembered that at that time neither the Crown 
of England hot the Company was the sovereign of Bengal and its titular 
head was the Nawab of Bengal or the Mughal Emperor in pelhi The 
English law could not be applied to Raja, Nand Kumar who was not « 
British subject 


<8) By the charter the Supreme Court was given an authority * to 
r *P[ ,cve 0 n d suspend the execution of any capital sentence, w'herem there 
snail appear, in their judgment, a proper occasion for mercy” This was 
certainly a case for the exercise of discretionary power as forgery was a mere 
misdemeanour A few jears before Hastings has himself expressed the 
same Views in these words • There may be a great degree of injustice in 
maxing men liable at once to punishments w th which they have been 
unacquainted and which their customs and manners have not taught them 
»?« R t S !r W,lh ^ ,r . , dea of offence ” Afterwards, even Impey declared 
b ” n Put forward in any petition he would have 
* rennrv* T? e ‘E^rance of the Chief Justice as to his power 

beyond all’douht' h h 9 ^ >atliet,c Maca ulay observed *A just Judge would 
Sovereien but ij CSCrv ? d ,he rasc for l ^ e consideration of the 

Sovereign but Impey would not hear of mercy or delay ” 

Council ild not'^Ve 0 ™?,'’? understand why the majority of the 

ttitl more reprehensible* IK?!"? 1 ,or "P""' Their conduct becomes 
Inter untten to Francis bvNw l' 11 ' ° r >h"r !aI " behaviour The piteous, 
n Stephen sacs Francis • l-r, “ raar t,cm P rl! ™ * as disregarded amt 
*i b a word ” ThtmcjuVers o?,£ "h'n he could have saved him 
th-ir own purpose and then calloiislv <r ? CI . t l sed , NaIui Kumar for 
vjuousiy Sung him to the wolves 
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(10) Clavering’s conduct is still more dastardly. Nand Kumar had 

sent a petition to the Council, which was received one day before his 
execution. In that petition Nand Kumar had suggested that, he was the 
victim of a conspiracy between the Judge and the Governor-General.' This 
petition was laid before the Council nine days after his execution. Francis 
suggested that it should be burnt. In later years, the explanation given by 
Francis was that he “feared for Clavering’s safety, not knowing to what 
length those Judges, who had dipped their hands in blood to answer a 
political purpose, might proceed on the same principle”. , 

(11) Stephen has disbelieved the denial of Impey that he did not know 
the particulars of Nand Kumar’s accusation against Hastings dn the ground 
that very strong intimacy existed between Hastings and the Chief Justice. 

(12) Some have described Sir Elijah Impey to be the monster of 
inequity. Macaulay thinks that his conduct was indefensible. “No rational 
man can doubt” says Macaulay “that he took this course in order to gratify 
the Governor-General. Hastings, three or four years later, described Impey 
as the man “to whose support he was at one time indebted for the safety 
of his fortune, honour, and reputation.” These strong words can refer 
only to the case of Nand Kumar and they must mean that Impey hanged 
Nand Kumar in order to support Hastings. It is, therefore, our deliberate 
opinion, that Impey, sitting as a Judge, put a man unjustly to death in order 
to serve a political purpose.” 

(13) By Act of Parliament, Impey was entitled to a salary of £8,000/-. 
Hastings also appointed him a Judge in the Company’s service and in that 
capacity gave him a salary of another £8,000/- a year. Thus according to 
Macaulay, “The bargain was struck, Bengal was saved, and the Chief Justice 
was rich, quiet and infamous. No other such Judge has dishonoured the 
English ermine since Jefferies drank himself to death in the Tower. 

Conflicting views on fairness and legality of the trial of Raja 
Nand Kumar 

* it * / 

I may now deal with certain features of the impeachment of Impey. 
There were six charges and the first charge related to Nand Kumar’s case. 
This being the most important charge was heard first and the motion was, 
rejected by 73 to 55 and the rest of the impeachment was not proceeded, 
with. The main points were as follows :— 

(1) Proceedings against Nand Kumar were not authorised by the 
Regulating Act. 

(2) Nand Kumar was wrongly tried as inhabitant of Calcutta when m 
truth he was confined as a prisoner at Calcutta and, therefore, the Supreme 
Court had no jurisdiction. 

(3) The Act, II Geo. c. 25, under which Nand Kumar was tried, did 
not extend to India. 

(4) Proceedings were contrary to natural justice because : 

(i) Forgery was not a capital offence by the laws of India. 

(ii) Prosecution was based on the charter of the Supreme Court 
which did not reach Calcutta till 1774, whereas the alleged 
forgery was committed in 1770. Thus Nand Kumar was tried 
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by ex post facto law which js an unjustified tyranny and 
repugnant to the spirt! of English law 
(m) Impey icted as the counsel for the prosecution and summed up 
the evidence to the jury with gross and scaniilous partiality 
<iv) The proceedings were the fruit of a corrupt and wicked 
conspiracy between Impey and Hastings saving Hastina* from 
a just accusation by accomplishing the death of his accuser 
(v) Arguments of Sir Gilbert Elliot show that the Supreme Court 
had no criminal jurisdiction over any native of India in 
Calcutta or elsewhere 


Sir James Stephen’s views refuted 

The view of Sir James Stephen is that the trial was scrupulously fair 
and that there was no distinct proof of charge of conspiracy between Impey 
and Hastings He thought that there were suspicious circumstances and the 
most important was that leave to appeal ind respite was not granted 
Mere friendship between the two could not prove conspiracy 

According to Menvalc, Hastings through Impey took Nand Kumar’* 
life by way of reply to Nand Kumar’s accusations 

The view of Macaulay is “Everyone idiots and biographers excepted 
believed that Hastings was the real mover in the prosecution of Nand Kumar 
and that no rational man can doubt that Impey took the recourse of refusing 
to respite Nand Kumar in order to gratify the Governor General 

Sir James Stephen thinks, that there was no bond of infamy between ibe 
two and Impey v as only one of the four Judges and all have to be corrupted 
by Hastings including the jury It is true that Hastings and Impey were 
school fellows and known to each other for 38 years, bJt mere friendship l» 
too weak a motive to induce a man to commit foulest of murders 


Sir Gilb-rt Elliot said * “The tendency was to impress the natives with 
the Idea ihat to accuse any person in power would be fatal to the accuser 
and such was the effect produced " 


According to Stephen, Impey’s reason Tor not granting respite is that 
crime was aggravated by perjury and forgery There was also risk to theu 
own independence and there would have been a suspicion of the Judges 
having been bribed m granting respite 


Coming from Sir James Stephen, this reasoning appears ludicrous The 
Supreme Court was not the final Court of appeal and even leave to appeal 
to Privy Council was refused Stephen’s own view however was that Nand 
K-umar ougm io have been respited and should have been imprisoned for five 
Ken Stl 10 P . a .7 ? fiQ ? of Rs 00 , 000 /-. Impey is absolved br 

. s n says 1 also thiak our modem reluctance to inflict death 

r p.T; d f W S.r 3 r mBS “ ^ 

l nhen safs -i .Sm' , cowardice" This view ls * draconic, 
c >nduct in «t *^mar * lm! was , fd,r and tbat Impey’* 

001 merely just but even favourable and indulged 
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to Nand Kumar.” He further says “I think that in omitting respite to 
Nand Kumar the Judge* exercised their discretion in good faith and on 
reasonable grounds.” Macaulay’s comments are: “It is, therefore, our 
deliberate opinion that Impey sitting as a Judge put a man unjustly to 
death to serve a political purpose.” To the above Stephen added “It is also 
my deliberate opinion that not one word of this is true.” 

Nand Kumar dies like a stoic 

Nand Kumar died a stoic. When the Sheriff visited him on the eve of the 
execution, and assured him that no indulgence, consistent with the law, 
should be refused to him, Nand Kumar expressed his gratitude with great 
politeness and unaltered composure. Macaulay says “Not a muscle of his 
face moved. Not a sigh broke from him. He put his finger to his forehead, 
and calmly said that fate would have its way, and that there was no resisting 
pleasure of God. He sent his compliments to Francis, Clavering and 
Monson, and charged them to protect Raja Gourdas, his son. 

“The next morning, an immense concourse assembled round the place 
where the gallows had been set up. Grief and sorrow were on every face; 
yet, to the last, the multitude could hardly believe that the English really 
proposed to take the life of the great Brahmin. At length the mournful 
procession came through the crowd. Nand Kumar sat up in his palanquin, 
and looked round him with unaltered serenity. He had just parted from 
those who were most nearly connected with him. Their cries and contor¬ 
tions had appalled the European ministers of justice, but had not produced 
the smallest effect on the iron stoicism of the prisoner. The only anxiety 
which he expressed was that men of his own priestly caste might be in 
attendance to take charge of his corpse. He mounted the scaffold with 
firmness, and gave the signal to the executioner. The moment that the drop 
fell, a howl of sorrow and despair rose from the innumerable spectators.” 


THE GRAPHIC ACCOUNT OF EXECUTION BY AN 

EYE-WITNESS 

A most graphic account of the preparation and of the execution as 
given by Macrabie, the brother-in-law of Francis, who acted as Sheriff on 
the occasion, has been preserved. It was read by way of peroration by 
Sir Gilbert Elliot when he impeached Sir Elijah Impey. This narrative is 
also the basis of the description given by Lord Macaulay in his Essay on 
Warren Hastings. I give the whole narrative in the very words of Macrabie 

“Hearing that some persons had supposed Maharajah Nuncomar would 
make an address to the people at his execuiion. I have committed to writing 
the following minutes of what passed both on that occasion and also upon 
my paying him a visit in prison the preceding evening (Friday evening, 
the 4th of August), while both are fresh in my remembrance. 

Uoon my entering his apartments in the jail, he arose and saluted me in 
his usual manner. After we were both seated, he spoke with great ease, and 
such seeming unconcern that I really doubted whether he was sensible of 
bis approaching fate, I, therefore, bid the interpreter inform_him that 1 wet 
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come to show him this last mark of respect, and to assure him that every 
Bttentton should be given the next morning which could afford him comfoit 
cn so melancholy an occasion, that I was deeply concerned that the duties 
of my office made me of necessity a party m it, but that I would attend to 
the last to see that every desire that he had should be gratified, that his own 
jalanquin and his own servants should attend him, and such of his friends 
*bo, I understood, were to be present, shojld be protected 

“He replied that he was obliged to me for this visit, that he thanked 
me for all my favours, and entreated me to continue it to his family, that 
fate was not to be resisted, and put his finger to his forehead—‘God’s Will* 
must be done He de*ired I would present his respects and compliments to 
the General, Colonel Monson, and Mr. Francis, and pray for their 
protection of Rajah Gourdass, that they would please to look upon him 
now as the head of the Brahmins His composure was wonderful, not a 
ugh escaped him, nor the smallest alteration of voice or countenance, 
though I understood he had not many hours before taken a solemn leave 
of his son in law Roy Radachurn I found myself so much second to him 
m firmness, that I could stay no longer Going down stairs the jailer 
informed me that, since the departure of his friends, he had been writing 
notes and looking at accounts in his usual way 

“I began now to apprehend that he had taken his resolution, and fully 
expected that he would be found dead in the morning, but on Saturday, 
the 5th, at seven, I was informed that everything was in readnrss at the 
jail for the execution 1 came here 3bout half an hour past seven The 
htwlings and lamentations of the poor wretched people who were taking 
their last leave of him are not to be described, I have hardly recovered the 
first shock while I write this about three hours afterwards As soon as he 
heard I was arrived he came down into the yard and joined me in the 
jailer’s apartment 


“There was no lingering about him, no affected delay He came cheer 
fully into the room, made the usual salaam, but would not sit till I took a 
chair near him Seeing somebody look at a watch, he got up and said he 
was ready, and immediately turning to three Brahmins who were to attend 
■ana take care of his body, he embraced them all closely, but without the 

least mark of melancholy or depression on bis part, while they were in 

agonies of grief and despair. I then looked at my own watch, told him the 
“°V* 1 tlat> mentioned was not arrived, that it wanted about a quarter of 
W . Vjf 4 1 shou ^ Wa it his own time, and that I would not rise from 
a T not, °n from him Upon its being recommended to him 

mth the w^rJd hV « C .T U u VDn he would £ ,vc some s, 2 n ? 1 when he had done 
u t he ^ 1,d bc speak We sat about an hour longer, 

Gourdass the' B rM ie, i ed J 1,mself morc than ODCC ,0 me ‘ mcn b°ned Rajah 

?e2m.n fi anxfeiv Sit ^L oncl Monson Mr Francis, but without JS 

“ me and arose spoke to ^^r^ 2 '" 8 Upo ° £'A han<1 l , thcn looked to 
anything he might have omuted ° f ^ tf*. t , eI,ing them that 

fca'ked cheerfully to the gne an Gourdass would take care of, then 
* round him wuh perfect unconctn^^^ bimsC f m b,S P a,ant l ui n, looking 
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“As the Deputy Sheriff and I followed, we could make no observation 
upon his deportment till we all arrived at the place of execution. The 
crowd there was very great, but not the least appearance of a riot. The 
Rajah sat in his palanquin upon the bearers’ shoulders and looked around, 
at first with some attention. I did not observe the smallest discomposure in 
his countenance or manner at the sight of the gallows or any of the 
ceremonies passing about it. He asked for the Brahmins, who were not 
come, and showed some earnestness, as if he apprehended the execution 
might take place before their arrival. 

“I took that opportunity of assuring him I would wait his own time; 
it was early in the day and there was no hurry. The Brahmina soon after 
appearing, I offered to remove the officers, thinking that he might have 
something to say in private; but he made a motion not to do it, and said he 
had only a few words to remind them of what he had said concerning 
Rajah Gourdass and the care of his zenana. He spoke to me and desired 
that the men might be taken care of, as they were to take charge of his body, 
which he desired repeatedly might not be touched by any of the bystanders; 
but he seemed not in the least alarmed or discomposed at the crowd around 
him. There was some delay in the necessary preparations, and from the 
awkwardness of the people. He was no way desirous of protracting the 
business, but repeatedly told me he was ready. Upon my asking him if he 
had any more friends he wished to see, he answered that he had many, but 
this was not a place, nor an occasion to look for them Did he apprehend 
there miaht be any present who could not get up for the crowd ? He 
mentioned one, whose name was called, but he immediately said ‘it was of 
no consequence, probably he had not come.’ He then desired me to 
remember him to General Clavering, Colonel Monson, Mr Francis, and 
looked with the greatest composure. When he was not engaged in conversa¬ 
tion he lay back in the palanquin, moving his lips and tongue as before. 

“I then caused him to be asked about the signal he was to make, which 
could not be done by speaking, on account of the noise of the crowd. He 
said he would make a motion with his hand; and when it was represented 
to him that it would be necessary for his hands to be tied, in order to prevent 
any involuntary motion, and I recommended his making motion with his 
foot, he said he would. Nothing now remained except the last plainful 
ceremony. I ordered his palanquin to be brought close under the galows. 
but he chose to walk which he did more erect than I have generally seen him 
At the foot of the steps which led to the stage he put his hands behind him. 
to be tied with a handkerchief, looking around at the same time with the 
utmost unconcern. Some difficulties arising about the cloth which should be 
tied over his face, he told the people that it must not be done by one of 
us. I presented to him a subaltern sepoy officer, who is a Brahmin, and 
came forward with a handkerchief in his hand, but the Rajah pointed to a 
servant of his own, who was lying prostrate at his feet, and beckoned him 
to do it. 


“He had some weakness in his feet, which, added to the confinement ol 
his hands, made him mount the steps with difficulty; but he showed not the 
least reluctance, scrambling rather forward to get up. He then stood erect 
on the stage, while I examined his countenance as steadfastly as f couid til! 
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the cloth covered it, to see if l could observe the smallest symptom of fear 
or alarm, but there was not a trace of it My own spirits sank, and 1 
stepped into my palanquin, but before I was seated be had given the signal, 
and the stage was removed 1 could observe, when I was a little recovered, 
that his arms lay back in the same position in which I saw them first tied, 
nor could 1 see any contortion of that side of his mouth and face which was 
visible In a word, his steadiness, composure, and resolution throughout 
the whole of this melancholy transaction were equal to anv examples of 
fortitude I have ever read or heard of The body was taken down after 
hanging the usual time, and delivered to the Brahmins for burning ” 

Macrabie then continues, "The moment that the drop fell a howl of 
sorrow and despair arose from the innumerable spectators Hundreds 
turned their faces from the polluting sight, fled with loud wailings towards 
the Hooghly and plunged into its holy waters, as if to purify themselves 
from the guilt of having looked on such a crime ” 

Sir Gilbert Elliot, in hts speech on the impeachment, gave the following 
rendering from the above passage 

"While this tragedy was acting the surrounding multitudes were agitated 
with grief fear, and suspense With a kind of superstitious incredulity, 
they could not believe that it was really intended to put the Rajah to death, 
but when they saw him tied up and the scaffold drop from under him the) 
set up an universal yell, and with the most piercing cries of horror and 
dismay, runntng many of them, as far as the Ganges, and plunging into the 
water as if to hide themselves from such tyranny as they bad wi nessed or 
to wash away the pollution contracted from viewing such a spectacle ” 



MORAL STUDIES AS INTEGRATION OF JURIDICAL STUDIES 


Giorgio Dl-l Vicchio 

Emeritus Professor and formerly Rector of the University of Rome 

It is undoubted that, in addition to those of juridical nature, there 
are other norms and rules regulating human conduct; it is just on a 
comparison with the other norms or rules that investigation into the essential 
nature of law is generally based. But once the confines of the realm of law 
are delineated in one way or another, what remains outside of these 
confines is usually neglected as though it did not exist: (What is not in 
Law, is not in the World), quod non est in jure, non est in mundo, jurists seem 
to think, and this mental habit is shared by certain adages. It is remarkable 
that by jus or law jurists usually mean positive law, and precisely the system 
or code actually in effect, which they are called upon to enforce. 


Juridical law therefore becomes law par excellence, risking to forget 
in practice what is nevertheless admitted in theory, in other words that 
moral laws as well exist and that a Code of moral law is actually in effect, 
although it has not been announced officially like the codes containing 
positive law. The difference lies solely in the fact that positive law must 
necessarily be expressed in precise objectively determinant terms, and 
cannot leave any room for uncertainty, inasmuch as it delimits the range of 
rights for each human being in regard to others ; whereas moral law may 
exist and be effective tacitly, without enforcement bodies, since its realm 
is in the human conscience. 

Law is without doubt based on human nature, from which it radiates 
with categorical necessity; and its logical characteristics, close scrutiny tells 
us, are constant and perfectly discernible through the variety of its mani¬ 
festations. But also rooted in human nature is another legislation, morals, 
which are neither less categorical nor less imperative than positive law 
and which also have very distinct characteristics. It is to morals that we can 
and must turn for the solution of the many doubts and uncertainties which 
constantly arise in our consciences. It is indeed not sufficient to know the 
limits of our rights in regard to others; we must also know what directives 
we must follow within these limits and what criteria and principles must 
inspire our actions in all the circumstances of our lives. 


Morals, therefore, can and must integrate law, as in turn law is the 
composite and necessary complement of morals. Between the two distinctly 
different ethical categories there is no contrast but actually congruence, as 
has often been demonstrated, even from purely theoretical or logical points 
of view. If moreover we observe closely the system governing the life of a 
people, we realize that the precepts of both types of law are generally more 
or less closely related; and that the evolution of one of the two is accompa- 
iiied by or matched with an evolution on the part of the other. 
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It is true that in moments of grave political turmoil, when public 
authorities exaggerate in their functions, laws may be emanated which are 
in. contrast with the moral, and even the juridical conscience, of the people 
concerned But this signifies precisely a crisis, wh>ch is usually resolved 
with the abolition of such laws and often even with the ousting, of the 
public authorities whom they were emanated The monstra legu "» (history 
prove* this) cannot remain long in effect, since the spirit of justice, which 
is always alive m consciences even though it may be oppressed or deviated, 
must in the end resurge and re establish a certain equilibrium, at least of a 
relative nature, with the laws deliberated by public authorities. 


A certain discrepancy between morals and law, none the less, comes 
into oetng, even without acute crises, each time reciprocal integration is 
neglected The greatest danger m this regard is represented by the pre* 
dominance of a base legalistic spirit, to the detriment of the more wholesome 
and general ethical spirit, in which the ^imperatives of law are tempered by 
those of morality 

The fact that each society lias a “jurist lass”, and more especially 
a class of judges (yvithout doubt necessary for ihe specific function of law 
in everyday life), whereas there is not nor could be a “moralist class *, 
induces superficial observers to think that the fulfilment of all duties 
consists merely of respect for the law, although even the jurists making up 
the above mentioned class may personally be immune from this error 
Another prejudice, connected with this, is very common the idea that each 
individual can avail himself to the extreme limit of his own right, without 
failing to fulfil any duty, whereas Ethics teaches that total or partial 
renunciation, or even pardon, arc in many cases preferable to coercive 
measures, although these latter are permitted by the law which, after all, 
does not preclude such mitigation 

Once again a;, a consequence of the specific nature and function of 
Jaw, there is a complex didactic organisation for the training of judges and 
barristers, whereas no such thing exists in the field of morals This latter, 
therefore, compared with the judicial field, remains almost abandoned and 
un cultivated 


Turn's avarft is certainty not satisfied by the teaching of moral 
philosophy, which m our universities takes place in a department different 
from that of law, and is therefore totally ignored by the students of this 
latter subject Furthermore, this one coutse is usually dedicated, and not 
without reason, to fundamental and methodological problems, a great deal 
more than to the detailed teaching of the various human duties 

It is of course true that these duties, in their elementary aspects 
are taught in the family and as religious precepts This must be considered 
lf , rt v,crc Jacking altogether people, particularly 
children would have no clear precise guide to distinguish good from ba/ 
,o help them to restrain from the very beginning impulses and 
And it »s also only right to point out that recently making itself felt W 
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But this does not suffice to justify the above-mentioned lack of moral 
teaching in public education in general. The State can and must leave the 
field free for the magistry of the Church; but it must also give its educa¬ 
tional institutes an autonomous organisation in all grades, particularly 
out of respect for the freedom of religion guaranteed by our Constitution. 
Above all, individual and social Ethics should be taught in all law depart¬ 
ments, in order to stave off the danger of the above-mentioned exclusive 
“legalism”. 

It is not to be feared that such teaching, though imparted by laymen 
and not dogmatic in nature, can in any way jeopardize that imparted by 
religious authorities, in keeping with the supreme maxims of the Gospel. 
On the contrary, it'unust necessarily be concordant with' this latter, because 
those truths which faith deduces from theological dbgmas likewise emerge 
from an analysis and scientific examination of the human conscience. .The 
fundamental precepts of charity and justice are, :in'fact, unanimously 
accepted and recognized even by the non-catholic minorities: and it is not 
an exaggeration to say that civilization cannot divorce itself from the basis 
of Christianity. 

Unfortunately the extraordinary technical progress of reient times 
has not been matched by an equal progress in the field of morals. Some 
forms of crime have perhaps diminished, but other forms have certainly 
increased. In the field of customs there have been dangerous forms of 
depravation. The problem is indeed highly complex, and there is no hope of 
solving it with educational reforms alone. Nevertheless every effort must 
be made in schools as well, to start .youth off toward good and restrain them 
from evil. 

The teaching of morals and law, in my opinion, should be parallel: 
in an elementary form in the lower grades, than in the higher grades, and 
lastly, greatly developed, in the universities. And the courses should not 
consist of mere theoretical or metaphysical lectures (which, for morals, 
could be set aside for the existing university departments of letters and 
philosophy), but should be substantiated in bona fide precepts, appro¬ 
priately thrown into relief and explained in connection with the manifold 
problems of contemporary living. 

• The fact that law and morals are closely connected, and that their 
distinction cannot signify divorce, appears clearly enough if one is mindful 
that certain juridical institutes, the family for example, regulated by the 
Italian Civil Code, are not only'juridical, but implicate duties for which the 
Code itself refers directly to morals. The Code declares, for example, 
that the education and instruction parents are'obliged to give their children 
“must be in conformity with moral principles” (Article 147). The Code 
also makes frequent references to concepts which transcend the field of 
law, although they are valid also in this field, as for example the concept of 
“buon costume” (“citizen morality”) (Article 1343 ; see also Article 31 on 
Rulings on law in general).' • Other examples can-be drawn from the Italian 
Constitution, which also makes repeated references to “morality” (Articles 
19 and 21), and declares “unalterable” the duties of “political, economic 
and social solidarity” (Article 2) this .formula obviously includes .moral 
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duties as well as juridical duties Similar obse vations may be made in 
regard to other formulas, as for example the “humanitarian sense” called 
for in punishment (Article 27) , and the “moral and juridical equality” 
stipulated as the basis for matrimony (Article 29) Article 2034 of the 
Italian Civil Code also refers to “moral and social duties”, whereas 
Article 440, in regard to the obligation of providing sustenance, declares 
that this latter may be reduced “because of tbe disorderly or censurable 
conduct on the pa-t of the person or persons receiving said sustenance ’ 
How can conduct be judged if not on a basis of moral criteria 7 

The fact that jurists often do not dwell on these formulas, or deal 
with them very briefly, is to be explained precisely by the fact that they 
transcend the specific field of law, and can be transmuted only m part into 
positive legal norms But this very fact serves to demonstrate that the 
illustration and integral development of such concepts, in all their possible 
applications to problems of individual and social lift, must take place else¬ 
where, by means of proper teaching, as the logical integration of juridical 
studies themselves 


The error of “dissociating” morals from law was clearly denounced 
by Romagnosi 1 , Rosmini*, Pessina 3 , Bovio 4 , and others An authoritative 
English jurist, F Pollock, has observed “The theory of legislation must 
take its most general data from the most general facts of civilised human 
society It must equally take its first principles, avowedly or tacitly, from 
Ethics Ethical Jurisprudence, therefore, is to a certain extent not only 
legitimate, but necessary” 8 An equally authoritative French jurist, G 
Ripert, in a well known work, set out to demonstrate “que le droit dans 
sa partie la plus technique reste dominc par la loi morale” 8 It would be 
superfluous to quote other works in which the ideal and real ties between 
the two branches of Ethics have been amply demonstrated 


The opinion, already expressed by some philosophers, that law 
imposes only negative obi gallons (abstentions), thus reducing itself to the 
nemtnenlaedere maxim, is certainly inexact, for not only moral but also 
juridical arc certain obligations of assistance and aid, such as those called 
for by Article 593 of the Italian Penal Code and Articles 463 and 467 of the 
Navigation Code Everyone is aware of the fact furthermore, that the tie 
or the family or that which links the citizen to the State, implies obligations 
notch are not merely negative they imply doing as well as not doing 


. Pi), j!) C .j ^ Ia . nd ’ ' aw » with its commands and prohibitions does 

not preclude individual judgement On the contrary it presupposes it and 


contrary it presupposes i 
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leaves the individual a more less ample sphere of decision which is respect¬ 
ed and protected by the law itself. In general, juridical norms are hypo¬ 
thetical imperatives. In order for them to be applied certain data or facts 
are necessary: at times the mere existence of a person (with regard, how¬ 
ever, to his age etc.), and at times certain acts depending on the person’s 
free will. There is obviously no obligation to make wills, marry, or 
stipulate contracts. But from these purely optional acts are derived precise 
obl igations: quod initio est voluntatis, posterea fit necessitatis. 

Why have we pointed out these simple truths known to all ? We 
have done so only to observe that neither precepts nor advice can be drawn 
from law in regard to what is wise or reasonable to do in the vast field of 
the juridically permissable. Innumerable problems, even of a very serious 
nature, in regard to behaviour are left completely unsolved by law because 
of its own nature, despite its inherent imperativeness. 

These problems fall into the field of morals. Now we must ask our¬ 
selves: how can we label superfluous this branch of human knowledge 
without which the teaching of law remains crippled, and whose lack may 
even lead to a unilateral and false vision of the objectives and fundamental 
values of life ? 

It may perhaps be objected that individual free will should remain 
indeterminate, since its value would be diminished by the imposition of 
any norm or limitation, beyond the juridical. This argumentation, drawn 
to its ultimate consequences, would lead to the radical negation of moral 
obligations; but it is easy to see the erroneousness of this thesis. The truth 
of the matter is that the imposition of morality not only does not destroy but 
actually endows with value and enlightens free will, because it directs this 
latter toward its true ends, attested by the very conscience of the individual 
in question. The conscience embraces the ethic law. in other words that 
voice which reminds us that we belong to a realm of absolute values. Only 
by hearkening to and respecting this voice do we feel ourselves truly 
“autonomous”; whereas by seeking to suffocate it (vainly, for remorse is 
felt even by criminals) we deny the intimate essence of our will and our 
nature. 

This explains the paraenetic or exhortatory nature of the teachings 
of morality, which does not prevent them from being in reality commands. 
But they are sui generis commands, which work upon the most profound 
• urges of our being. This distinguishes them from juridical commands 
which limit-and tie our personality by setting it up against that of others, 
in other words by consecrating another will confronting our own. 

The error of recognizing, to all intents and purposes, only the value 
of juridical norms and not those of the norms of morals compares per¬ 
fectly with another equally erroneous doctrine, the denial of the perennial 
necessity of law (and therefore even of the State, which is its positive 
expression) in favour of a society based on morals alone. Such a denial 
indicates forgetfullness of the fact that law would remain, even in the e*‘ 
that a spontaneous, universal respect would, in actual practice, r 
superfluous all compulsion. 



The Law Review 


$ 


This sort of juridical anarchy, which, of course, has had numerous 
but unconvincing champions, corresponds, with no greater foundation, to 
what may be called moral anarchy 

It may be observed, as we have already remarked that the teaching 
of moral precepts is looked after by family education and that of religion 
\Ve certainly do not fad to realise the importance of these latter, but we are 
all too aware of the fact that neither one nor the other can exert its influence 
in any but a highly limited measure, and that various circumstances 
prevent their full effectiveness Nor, for the above mentioned reason, can 
the teaching of moral philosophy in universities make up for the shortcom 
ings in question 

The virtues of chanty, prudence, fortitude, and temperance should 
be illustrated in all their concrete, detailed meaning, in connection v ith the 
present problems of human society Even the idea of justice should be 
discussed and explained m its widest sense, by means of which it transcends 
existing positive norms, and can at times promo'e progressive reforms 
Jn this moral philosophy meets and harmonizes with one of the objectives 
of the philosophy of law, with the reciprocal advantage of the two 
subjects 


An observation is fitting at this point Although there is no doubt, 
as we have pointed out, that moral and juridical determinations arc 
logically connected and in a homogeneous system necessarily coherent 
between themselves, it is possible that, when such a system is not perfectly 
constituted, a discord is produced between one type of determination and 
the other, a discord foreshadowing the equalization demanded by the logic 
of the system Particularly possible and not infrequent are cases in which 
moral persuasions precede in their development the corresponding juridical 
norms This is easily explained because these persuasions are not tied to 
the rigorous forms typical of juridical legislation, whereas they may exert a 
certain efficaciousness even in the interpretation of laws in force An 
example of this is offered by the gradual penetration of Christian morality 
into Roman Law, prior to the Justmiaman codification, similar examples 
may be found in the history of modern systems 7 It was not without 
foundation, therefore, that it has been said that “the charity of today is the 
justice of tomorrow, as the justice of today was the charity of yesterday" 8 . 


. F -I on l t i lS P 011 ! 1 °f VICW as wc!l 11 seems indeed, bixhiv. 4rjv/nMf .1 *.baA 
S should be congruously carried out together with that 
of law, as an integration of this latter and a promotor of its progress. 
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BHAVADEVABHATTA AND SULAPANI ON PRAYASCITTA 


By 

Dr. U.C. Sarkar, m.a., m.l., ll.d. 

' Having dealt with the institution of Prayascitta historically from 
.the earliest scriptural literature comprising the Dharmasiitras and Dharma- 
sastras , a reference will be made to some of the subsequent authors who 
dwelt upon this important institution from the 11th century upto the 
18th century. For this purpose,ffive representative authors have been 
chosen. They are Bhavadevabhatta, Sulapani, Raghunandana, Dalapati 
Raja and Nagojibhatta. They flourished between the 11th century and the 
■18th century. These five authors will be discussed in two chapters. In 
the present chapter, we shall examine Bhavadevabhatta and Sulapani and in 
‘the following chapter, we shall examine the three remaining authors, 
namely, Raghunandana, Dalapati Raja and Nagojibhatta. The treatment 
of all these different 1 authors was almost entirely based on the provisions 
made by the different writers of the Dhartnasutras and the Dhamrasastras. 
From their exposition of the institution, there is not the slightest doubt 
' that there was not, at any time, in the evolution of the Indian society, 
any break or interruption in • the prevalence and importance of the system 
of expiation. In other words,, the scheme of Prayascitta all along continu¬ 
ed to exercise its corrective and deterrent effect in the governance of the 
society. : 

Of the five authors on Prayascitta, referred to above, Bhavadeva - 
bhatta is the earliest, flourishing in the 11th century A.D. He has'been 
referred to by Sulapani 1 : Sulapani is supposed to have flourished in the 
earliest part of the 15th century. Both Raghunandana and' Dalapati'Raja 
flourished in the 16th century and Nagojibhatta composed his work on 
Prayascitta in the 18th century. The particulars of these authors will be 
discussed when each of them will be examined individually in the following 
1 pages. 

Bhavadevabhatta’s Prayascitta Prakaranam 

, , - The Prayascitta Prakarana la is a very significant work being the 
.earliest of its kind on the treatment of the important institution of .expia¬ 
tion based mainly on the different Dharmasiitras- and the Dharmasastras and 

I Bhavadevastwsarvatramritah suddhimavapnuyaditi darsanat atravyavaharyatavacanani 
nindanhamityaha, Prayascitta vivekah, translated and published by Shri Chandi- 
charati Smriti Blttislian alongwitb the commentary of Govindananda, p. 20. 

I .(at In the colophons of the first five chapters, the work is known 'as Prayascitta 
Prakaranam. But in the last or the sixth colophon, the work is known as 
Prayascitta Nimpanam. The colophon at the end of the first chapter ends thus : 
•fit sandhivigrahika Sri Bhavadevakrita Prayascitta-prakarane vadhaparicchedah 
samaptah. 

" 2. Naturally, Bhavadevabhatta refers to and quotes from the different Dharniasutras and 
the Dharmasastras. the largest references being to Mann, Yajnaralkya and Apastamba. 
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some of the earliest commentators It was written by Bha\ade\abhaUa 
who was already well known for many other literary productions on 
various subjects, such as, law 5 , astrology, Mimanua 4 and so on® This work 
was edited for the first time by Pt G C Vedantatirtha and published by the 


Among the Piiranas, reference has been made 10 Matsyapurana and the Bkavnya 
purona Reference was also made to the battrismsanmata and occasionally to the 
works of Visvorupa, Bala and Srikara 


3 The Vyaraharataitra of Raghunandana and the Viramitrodaya of Vacaspati Mura 
tell us that Bhavadevabhatta wrote a book, on law, named Vyaiaharatllaka, (Vide 
Yyaraharatatlra pp 207-20S Vol II Jivananda Viramitrodaya, pp 22 831 The 
Vlvadacandra of Afuarumlara (Folio 51 a of DC Ms No 52 of 1883-1884, Ibid, 
Folio 50 a), Mysore Edition and the Vaijayanti of Nanda Pandita {on Visnu 
Dharmasutra, S 189,10 Cat No 915 folio, 50 a Several times refer to the view of 
Bharadevabhotta 

4 Bhavadevabhatta wrote a work on Mimamsa known as Tautatltamatatllaka It 
deals with the doctrines of the Pur*amimam»a system fiom the standpoint of 
Kumanlabhaita who is also known as Tautatita 


i In the Deccan College Collection there are two MSS (No 9 of 1895-98 and No 263 
of 1887 91) ascribed to Bhavadeva under various names, such as Kamanusthana 
paddhau Daiakarmapaddhaii or Dasakarmadlpika From the verse Nos 21 22 and 
23 of the Inscription, referred to above, we come to know that “having seen the 
other shore of the sea of Siddhanta, Tantra, Gartita, producing worldwide wonder 
in Phala Samhnas, the maker and proclaimer of the new Horasajtra, he became 
well known as another Varahamihir , in the paths of the Dharamasattras, by com¬ 
posing good treatises he blended the old production, by good glosses elucidating 
the Dftarm jgatfiaj of the sages he wiped away doubts on point of legal acts and in 
Mlmamia he composed following the saying of Bhatta a guide in which thousands 
of maxims like the sun’s rays do not endure darkness * * 


6 . T>« text was collated from two MSS One of them was procured from the house 
of Pandit Nebaklshore Tarkacadamani of the village KaUhat in the district of 
Afymeiulng; and the other MS belonged to Pandit Vamandas Vtdyaralna of the 
village Rajdia in the district of Caeca. The first MS was referred to In H P 
Shastr i notices on Sanskrit MSS, Vol l, pp. 237 38, No 240 

The Edilot X'.j\ ,n the preface Bhoxadwya nridhaimrliimbomtha 
kartnttam lolFarararil Sulaparfmabamahopadhayaya Haghumndaxa Bhatlmharyxa 
pradhritl e/tori»elr„ee, 
erf*™ Wee. J-r.^aeareprrfe,™™, 

W^errc rfepe „«,,** ^ tmU ££ 
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Varendra Research Society , Rajshahi in March, 1927, with an introduc¬ 
tion from Mr. N.G. Majwndar’’. Some personal informations 8 about the 
author can be had from the inscription found in the famous temple of 
Anantavasudeva at Bhuvanesvara in the Puri district of Orissa. The 


7. There is some difference of opinion between the editor and Mr. Majamdar. 
' None of Bhavadava's works on Astronomy or Astrology has survived. On 
Mimamsa, we have a fragment of his Tautatitamatatilaka ( a gloss on Rumania's 
Tantravartika) and on Smriti karmanusthana Paddhatt, a code of Brahmanical rites 
which is recognised and followed even to this day in Bengal. The opening verse 
of the latter is : 

Caturvadanasadmasthaeoturvedakutumbine 

D vijanus theyasatkarmasakliine Brahmane namah. 

This verse also occurs at the beginning of a work called Dattaka Tilaka of which 
there is a MS in the Varendra Research Society Collection. The second verse in 
this MS ascribes the authorship of the book to Bhavadeva : 

i-yavaharasya Tilakadattakadeh prasangatah. 

Kriyate Bha\ade\ena Tilako dattakasya ca. 

On the strength of these two couplets, the editor of the present work Pandita Girish 
Chandra Vedantatirtha refers (See his bhumika) that both the treatises are from 
the pen of the great Bhavadevabhatta, minister of Harirarman. But internal evi¬ 
dence is against this inference. The author of the Dattakatilaka quotes the Smiiti 
works Ratnakara and Kalpataru ( Ratnakarakalpatarubhiruktam ) i. e. the Kritya 
ratnakara or the Vivadaratnakara of Candesvara Takkitr (1314 A. D.) and 
Gahadavala king Govindachandra (1114A.D. ). So this Bhavadeva could not 
possibly have flourished before the 14th century and must be different from the 
author of the Prayascittaprakarana. 

The inscription was edited by Keilhorn in the Epigraphica India, Vol. VI, 
pp. 203-7. It has been re-edited by Mr. Majumder with an English translation 
and a fascimile was published by the Varendra Research Society in the Inscriptions 
of Bengal, Vol. Ill, pp. 25-41. 

8. “Unexpected light”, says Kane, “js thrown on the personal history of Bhavadcva- 
bhatta by an inscription found in the temple of Ananta Vasudeva at Bhuvanesvara 
in the Puri district of Orissa, edited by Keilhorn, in Epigraphicea India, Vol. VI, 
p. 203 which eulogises Bhavadevabhatta , the identity of the author Bhavadevabhatta 
with the person eulogised being established by the unique epithet Balavallabhibhu- 
janga applied to the latter (vide verse 24 Yasya Khalu BalavaUabhibhujanga itinama 
nadritam kena , Mimamsayapi sapidakayakarnitavarnitodgitam). The eulogy is 
composed by a person called Vacaspati Kavi. Bhavadeva belonged to the Siddhala 
village in Radha (West of the Hugli and South of the Ganges ). Blmadcva’s remote 
ancestor Bhavadeva obtained in gift the Agrahara of Hastinibhitta from the Gauda 
king. The father of Bhavadeva was Govardhana, a warrior and scholar. His mother 
was Sangoka, daughter of Bandyghatliya Brahmin. With the advice of Bhavadeva 
king, Harivarmadeva is said to have reigned long in prosperity. Bhavadeva is stated 
in the above mentioned inscription to have composed works on hora (astrology), 
Smriti and Mimamsa. Bhavadeva is eulogised as a great builder. He constructed 
a reservoir of water in Radha, he set up a stone image of Narayana and founded 
a temple in which he placed images of Narayana Ananta and Nirisinha." 
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surname BaJa\allabhibhujangd * unmistakably identifies the present author 
Bha\ade\abhatta with Bha\ade\abhatta who has been eulogised in the 
inscription 

The time of the author cannot be definitely ascertained Presum¬ 
ably, though the inscription might be regarded as contemporaneous, still 
unfortunately, it U not actually dated 10 From what has been noticed above 
there is no doubt that Bhmadeutbhatta was a great and versatile scholar 11 , 


9 Ne satisfactory explanation has been given regarding the significance of Balaiall- 
bhibhujanga According to Kane Bha r adexa probably made some innovation of the 
structure of the roof or balconies of the temples he built and therefore he w as 
styled alover la g tlaot or paramour) of little Ibala-small sized) or girlish VaVabhis 
This interprestation does not appear to be sufficiently Impressive 

Another interpretation cf the epithet has been attempted by the editor of 
the P/nyajcilta Ptakarana Bahvallabhlbhujanga itl upanamnafi korfhah* Kitnea 
gauraxamanena lucitam i#j nady a pi sorxatha mrarayi Balabhmomn » prastddha 
kascit rragan Bangesu asit Katakramena tasya hataprabhoyam abhmaro kale'I 
nagarlkenapi tnrmita Saira ea nut ana I tat Bah Valhbht samjnamtabhe Tatratyana- 
matira premaspadatrat Bhdxadeva upnnay at,a-paryayabhujanganama samakhyata 
Upanayako hi naylkayah samadhika pntibhojm tl lokaprasiddham Anera risesena 
Balaxallabhinagarya nayikatvam Bharaderasya upanayakatutm suettam Bangara)- 
dhawbhuta sa rtagarl upanayaka Bharaderatya Sarratha rasavartlnl ant ill tat par- 
yam pranbhatI Sohttyadarpana karo Visianathakarl rajo stadasabhasarararllasini 
bhujanga xisesena kirtanenatmagauraram mere It is difficult to agree with this 
explanation also, as it presupposes many things which cannot be accepted without 
sufficient evidence—geographical or othewise 


10 According to Dr R.L. Mitra the composer of the Prasasti Vacaspatt Kan who 
wasaftiendof BJiaraderabhaHa «the same ptTson as Yaetupaii Mura who was a 
distinguished Pandita and the author of many original works Fflcospa/r.* time is 
wellknown it was about the close of the Uth century (The Antiquities of Orissa, 
Vol II, pp 84-85), The suggestion of Ketlhoro is different. On Palaelogical grounds, 
the Inscription is assigned to about A D 1200 (EP indica VI, p 205) But according 
to Mr Af M Chakravariy on the whole, it would be reasonable to conclude that 
Bharadexabhatta flourished in the tlth century and that he erected the Atlanta 
Vasudtta temple before the advent of the Gangas The data available though 
very scanty, also indicate th3t In that period Badha was a centre of considerable 
YfttTMy activity specially 'in rituals and philosophy Bridhara in the tenth and 
8ha\od*rabhatta to the 11th century are the two scholars of whom India could be 
legitimately proud (JR AS. 1912 pp 333-338) 


11 An example of those knowing Brahmas non-dauahty a wonderful creator of high 
learning, a thinker directly perdevmg the deep qualities of Bhaua’s words, the 
pitcherborn sage (Agavya) of the Bauddha sea the skilful In refuting the cavilling 
tricks or the heretics he plays in this world as an omniscient * (Verse 20 of the 
Inscription)- This eulogy pas been elaborated thus by the editor 

Balmalhbhibbuiangaparanamna BhattaJevtna baharo grantha x.radtah 
Vaaupoti Ka lhkhlia lodl/a F raS aU,pa,f, at avagamyatt yadntau Brahmdiaitaxadi 
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writer 12 ' 611 * an< ^ administrator 12 and also a prolific and a resourceful 

The worlc Prayascitta Prakaram, written by Bhavadevabhatta was 
undoubtedly treated as an authoritative exposition on expiation from a 
'airly early period. Thus in his Sniritiratnalcara a fairly old work the 
author Vedacarya begins the section on Prayascitta with this text: 

Manvadismritisastrathabhavadevadisammatam 
Prayascittamaham vaksye vijnaya papaniskritau. 

So also in the Prayascittasamgraha of Narayana Bhatta 14 quotations 
from Bhavadevabhatt'i are treated as highly authoritative. The Praya- 
scittendusekhara of Nagcs Bhatta also refers to Bhavadevabhatta as one of 
the authorities differing from Sulapani on a specific point— “Prayojakad- 
inam kramena padapadahaniriti Sulapanih astamabhagahaniriti Bhava- 
devah. 


The author Bhavadevabhatta prefaces his work with a very signifi¬ 
cant verse: 


Anadibhavasambhutapapaprasamakaranam 
Smaranam Vasudevasya yasya tasmai namouamoh 
Manvadi Smritimalokya suvicintya punali punah 
Kriyate Bliava-devena Prayascittanirupanam. 

It is quite natural that the book being on Prayascitta, reference has been 
made to Vasudeva in his capacity to remove sins— Papa-prasamakarana. By 
this expression, the author perhaps implies instinctively that the best form 
of Prayascitta is to seek the mercy of the Lord Krishna unreservedly. The 
first topic that is treated by the author is Brahmavadha and the expiation 
therefor. As a matter of fact, it is a comprehensive treatment of the 
subject of murder 35 , abetment 16 of murder, intentional 17 and unintentional 


12. Ayanca Bhavadevabhattah Savarna Gotra Siddhalagramindh Srotriya Raditiya 
Brahmanah. Na kevalam asau sastrabalenaiva balavan apitu bahubalenapi tadamm 
apratiratha asit Hi tadiya prasast ipat hada vagamy at c. 

13. Yadyapyadyatre Bangesu Dharmakrit)e Paghunandana Bhattacharyya-matameva 
sisla sammatam tathapi Santavedibrahmananam samskaranusthanam Bhavadeva 
matenai\e kriyate. Ataeva Raghunandanakrit am Samskaratattvam vaikalyam 
upagatam. 

14 India Office Library' Catalogue, pp 4’3, 535. 

[5. Pranaviyogaphatakavyaparohananamiti lokaprasiddham sa ca yathn saksatkarthu - 
statha paramparckarturapiti tcsamapi banlrittam . Tena saksathantri\at prayojaka - 
ntigrahakannniantnnimittctnamapi hantritvat pancanamcva nisedhavisayatvam. 

16. At ha sal. sat parantparasadharanam prana vi vyogaphalakavyaparah etut vamatrama 

pcksitam. Tarhisnkarasyapi hantritvaprasangah. Na kevalam isukaravy avadhyas} apt 
hantrimanjut oadanadvarenatntaiadhitvaprasangah. Nahyanut paditamanjtdi kascit 
kamopi vyapadayati tena tatha nimittinomanyutpadanadvarcna nimitta 
\adhityam—durtiivaramcveu tasmat saksat-hananakarlnrcva nisedha iisayatvamucitam 
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murder and so on The term murder has not been used in the narrow 
sense of killing human beings only it includes beasts, birds, insects and 
even trees and creepers Naturally enough, the question of murder, had to 
be discussed with reference to the caste-system which was one of the mam 
props on which the entire Hindu Dharma and society were supposed to 
have been based 

The author has referred to the different exceptions to murder on the 
text of Sarmarta u as well as on the ground of private defence 19 He quotes 
the well known definition of Prayascitta as given by Angiras and also 
quotes the text of Visvamitra according to which penances should be pres¬ 
cribed with strict reference to the time, place and capacity etc of the 
sinner 10 He also quotes the texts according to which lesser penances should 
be prescribed for the old, women and the sick Then he refers to the 
killing of more than one Brahmin, killing of woman, killing of cows 31 and 
other lower amnah He also refers \© the secret murder for which a 
secret penance is prescribed 51 

The second chapter of the Prayascitta Prakarana is devoted to 
the penances prescribed for eating what should not be eaten Eating 
includes drinking also Naturally, liquor occupies a very prominent 
position in this context —strmamapi Brahmaru Ksatnyaxatsyanam surapanam 
mahapatakameia 


ucyate Satyamna Isvkaradtu laksararuga karupabh a v e yesam racanlkam 
hanlritvam pratiyatt tesamcva rlsedha udhe)0t' am h!a hi pramanantarC stddhe 
prayojakadinam paramparakaranaue xedamulotyasabdaiya anuvodakatvom vitffti- 
mscdha xisayatrapranpadanaprayojancnyattrekena sambha\aU saksat prayuktanu- 
grahanumatlmmitlvarupakaranabhedal samksepatah pancavidho \adhah 


l? Tattu Snkartra kamatobrahma\adhe pranantikam praysaitam abhypetyapl jaana 
komanasamuccaye prayasattabhata ityuktam todapyayuktam Kamanayah jnanavy 
abhcarad Brahmaxadhoxlsayaerakamartakamarta sabdenabhideya natu Sudradt 
xadha xlsaya fJayanyarisaya kamananyatryapeksaxat Tatra tu bhrantyapramadato 
ra Sudradiradhakamanaprawnttasya Brahmavodho nupadyate talra vldyamanapl 
kamana Brahmaradhagocaratvtnasatkalpalra 


Ausodhom inehamaharam dadadgobrahtrtanesu ea 
Dlyamane rlpattlh rjat ra sa papena llpyate 
Erant pul raslsyabharyadayor a pi x,rayadha n ar(ham dande krltt yalra fc rod ha raja T 
mrrjantt tatraplxacanadera na dasah Reference may be made to a recent case 
in Hyderabad where the Headmaster of a school beat a student so mercilessly that 
the latter died the following day when prosecuted, the Headmaster was convicted 
and s-ntenced to pay a fine of R$ 200’- and detention till the rising of the court 

19 Tatrapl yadl Falayanadi-prakararr/arenatmaraksaram kartum ra sakyatt tadatra 
poramaiya hanaae dosabharah (Cf Right ot defence in the Indian Penal Code) 

20 Cf Ya/naralkyo 111 262. 

21 ThW is to he found even today U a cow ««„ when tied, the owner has to perform 

a penance 


22. Rahwr r aharjam prakaryr prakasam HI p, a c<ta Yadl korta sxayam 
taiusbhijnastada ary t rahar-jaXritapopeuya klm prayajdttandtl ryajena 
Od}HainprUuaax<staTrsKisrayaztlllamkury a t 


prayascitta 
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In this connection the author quotes a text from Angiras and discuss¬ 
es at length its different readings. This discussion throws some light on 
the different local customs observed by the people of the different locali¬ 
ties. The text in question is as follows:— 

Yastu Candalasamspristam pivettoyamakamatah 
Satu Santapanamkriccram caret sudhyartharmatmana” 

Prayascittaviveke Sulapani Mahamahopadhyaistu “yastu Candalasam 
spristam pivet kimcidakamatah. Ityevam likhitam kimcit skaurajaladikamiti 
vyakltyatanca. Raghunandanabhattacaryamahodairapi pivettoyamakamatah 
iti Bhavadevasammatah pathah parigrihitah. Etenaivam pratibhati 
Radhadesiyasistah apakvaksiradikamapi Candalaspristam na pivanti Purba 
Bangottarabangadivastavyastu sista api Candalaspristam udakameva na 
pivanti parantu Caudaladisamspristam apakvam dugdham hattaditah kritva 
vyavaharanti. Tadetadacaranavaisamyam Rad/iagauda-vastvyanamajanikam 
etadanusarena vacamapi anadtkalato dvidhaiva pathitam. Ataeva Radha- 
vastavya Sidapanimaba-mahopadhyayaih Radhiyah pathah samadritah. 
Radhetaravastavyabhavadevabhatta Raghunandana Bhattacaryaistu svadesa- 
caraunkulaparthah parigrihitah. Visava nirdesavasar e-api Sulapani 
Mahamahopadhyayah “Atha Candala-sprista jalakshiradipana Prayascitta- 
mityapakrantam. Parasarabhasye Madhavacaryah Sulapanisammatah eva 
pathah sannivistah, Apararkenapi Yajnavalktikayam pivet kinicidakamatah 
etyevameva pathitah. 

The third chapter deals with theft and the penances prescribed 
therefor. Theft has been defined in a wide sense. Tattu balakena vastradi 
nibadhasuvarna nayaneapyajna-nath suvarnasteyamityuklam tatsteyasabdar- 
thapadujnanenaiva. Parakiye he dravye tadanumativyatirekena yathestavini- 
yogarhatvapadesah steya ityuktam. Na ca tatra vastradibadhasuvarna- 
yathesta-viniyogatva-padamasti ye tasyapi steyam bhavet. Yadi tu jnate 
na samarpyati tadanim jnanata eva steyatvamupajatam na tu agratah. 
Samarpane tu steyabhanna dosa iti. 

The fourth chapter deals with agamyagamana. The word gurvangana 
has been derived “Gurvi casau angana ceti” karma-dharaya samasat 
svamati-vacana evavam gurbangana sabdah. Na tu Guroh plus Angana iti 
sastisamasat sapatnimatrivacanopi. The author quotes the text of Samkha 
according to which Pratilomye vadhah pumsam strinam nasadekarlanam. 
This is not prayascitta but punishment by the king na tat prayascitta bhidha 
nam kintu rajadandabhiprayam. This clearly indicates that prayascitta 
was a socio-religious chastisement whereas punishment was imposed by the 
courts of law. The last chapter deals with samsarga-prayascitta. Braha- 
hatyadi mahapatakinam samsargenaiva mahapatakiivam na tu samsarga 
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samsarginah Tena prayascittamapyetatprathamasamsargwameva The 
secret penances, purification and the different kinds of specific austerities 
like the kriccra etc have been, discussed as usual according to the 
traditional treatment 

Sulapani's Prayascittaviveka 

Sulapam is one or the most authoritative and prominent Bengali 2 * 
writers on the Dharamasastras The earliest work of Sulapam seems to be 
his commentary on the Smnti of Yajna\alkya u This commentary was known 
as Depakalika It was translated by Gharpure m his Yajna\aIKya along 
v, ith the other famous commentaries like the Ahtaksara and the Vtranutro- 
daya Sulapam wrote several treatises on Dharmasasira which were collec¬ 
tively known as the Smritnueka The different parts were designated by 
adding the word meka to the subject treated There were fourteen such 
parts containing the names ending in u\eka Thus Prayasciltauieka was 
one of these 14 parts The Prayascittaviveka was published by Jnananda 
in 1893 A D jn Bengali characters In the present discussion I have 
used the Bengali edition translated and published by Mahamahopadhyaya 
Pandit Candicarana Smntibhushana (5th Edition), 1332 B S This 
edition also contained the famous commentary of Goundananda on 
Prayascittauieka This was not the only commentary on that w'ork 
There are some uncertainties regarding the personal history and the exact 
age of Sulapam** From the asailable data” Kane believes that Sulapam 
flourished between 1375 and 1460 A D 

A minute examination of Sulapani’s Prayascittaureka will convince 
even a casual reader that the author was unmistakably more realistic and 
objective than being merely academic and theoretical Sulapam s treatment 
of the subject also is systematic, comprehensive and exhaustive Thus 
tfagAunancfana did not exaggerate when he said m the preface of his 
work Prayascltta Tattva ** 


13 336-43 

24 Gbosh s Hindu Law. Edition of 1917, Vo! II, pp 550.554, 

25 Kane'* History of dharmasasira VoL I, pp 395-96 

26 *Sw/,p a il P S’JL*' 1 * N ° 93 .° f ,895 * 98 Shraddhaknya 

S,Updm-pr Mn , 

copied at Benaras m 194S A D MS of thc ^jasdttadteka was 

2''- See Pxrjasattatainam translated into Benr-,1. . . „ 
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Nibadhyante atra samksepat satam mudamabhipsata . 
Prayascittavivekadasanyajneyam vicaksanaih. 

There are clear indications that most of the topics have been discussed 
with special reference to their actual prevalence in the society. For 
obvious reasons, special emphasis was laid on the sins based on association 
and the discrimination between what should or should not be eaten with a 
particular attention paid to the Indian society, as it happened to have 
become after the advent of the Muslims. Hence it is no wonder that the 
traditional Mali apatakas and the Anupatakas were dealt with very briefly; 
but the Upapatakas and the Prakirna-Yas had been treated most com¬ 
prehensively. Nevertheless, as usual, Sulapani referred to the various 
text-writers and the commentators and tried to give his own interpretation 
whenever deemed necessary. 

Sulapani 2 " prefaces his work Prayascittaviveka with a very significant 
verse which runs as follows : 

Nitya sruiyuditasvadharmacaranamidhyanahinatmanam 
Tattadvedanisiddha-Yarnianicayanusthannisthavatam, 

Lokanam Kalikalarudha-Yalusadlivamsarthamesodhuna 
Prayascitta-vivekamatra vidadhe Sri Sulapanih sudhih 

The work was written by Sulapani in order to destroy the Kaliage, 
the sins of people who are addicted to vicious conduct contrary to the 
vedic injunctions. He begins the actual discussion with a definition of 
Prayascitta. In this context, he refers to the off-quoted definition of 
Prayascitta, given by Angiras and the analogical explanation of expiation 
by Harita. For the explanation of papa 28 , the author refers to the text of 
Jaimini. The reasons 29 for sins also have been referred to, following the text 
of Mamd 0 and Yajnavalkya. 

28 As it will not be feasible to discuss and examine the details of the entire content of 
the work, wi'hin reasonable bounds, in course of the present thesis, we shall remain 
contended only referring to the salient points. The genera) principles and notions 
concerning prayascitta have already been discussed in the foregoing chapters In 
order to avoid repetition, the traditional texts and quotations will be avoided in the 
present chapter. It does not require any re-iteration that volumes may be required 
to deal with the subject-matter covered by the prayascittaviveka if the details are 
to be discussed. 

29. Yidhayali papasattam vodhayanti. Tatha Cangirah : 

Udgacchan yadvadaditya stamah sarvam vyopahati 
Tadvat kalyanamatisthan sarvam papam vyopahati. 

Papamcet purusah kritva kahjanamabhipadyate, 

Mitcyate patakaih sanadi mahabhrairiva camiramah. 

Kahjanam prayascit tam — Prayascitrau'vckah, p. 8. 

30. Athendriyarth-prasangam vinapi damsabhisapau drisyatc yatha Manda\yasya 

caurabhi-sa papitrvam sideni patanam. Tatha lak sa-samk hyajnnar aksit asyapi 

Panksitasya Taksakena damsanam. 
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Sulapam also refers to the controversy noticed by the Gautama 
Dharmaxutra whether there should be any expiation at all Etena ucarya 
pTayascittamamistheyamiti turnitani 51 Then a reference has been made to 
the intentional and unintentional commission of sms Kamata ttyajnanak 
ritaprayascittena jnanakritapapapagamo na bhavati kintu \ya\aharyata 
matra Bha\adexastu sarxatra mntah suddhimavapnu\aditt darsanadatra 
vyaxaharyatarmacanam mndarthantyaha The first thing that a sinner 
has to do is to approach the Panshad for receiving instruction with a view 
to performing pra>amUa It will be a sin on the part of the learned 
Brahamms not to give necessary instructions The texts of Angiras are very 
emphatic on this point There are different ways of expiating sins In 
case of himsa, gift 3 * has teen regarded as the best penance Khyapananuiapa 
dhyayanapranayaniadhyanahomanarayanasmaranakirtanasnanadinam papa 
sodhakatxamuktom Eiesu eya yallaghu tat laghunt pape yojyam 
yatguru tad gurum As regards open and secret sins, a great discrimina 
tionhas been made Prakasakritaprayascittasya rahasye umsobhagadayo 
bodhyavya tti Sins have been divided into nine classes 31 and they are 
greatly determined by the castes of sinners and the sinned concerned 
Varnausesamndatisayartham gaunam mukhyam mahapatakamaha Cyavanah 


Having discussed some of the general principles reearding praya- 
scitta, Sulapam discussed the different kinds of sins beginning with the 
great sins— -Mahapatakns The treatment of Sulapam is as systematic as 
logical He has first of all described the sms and then he has explained 
the necessary penances for them as enjoined by the scriptures 

Reference has been made to the texts of Yama, Angiras, Manu 
Yajnavalkya and the Visnu Purana regarding the means of expiating sms 
They are Khyapananutapadhyayanapranayamadhyanahomanarayana 
smarana-kirtanasnanadmam papasodhokatxam uktam Etesxexa yallaghu 
tat laghum pape yojyam yat guru tad gurnuru ss Sms again may be open or 
secret prakasakrite pape xratam mukhyam rahasyakritejapadtnP * 

41 Reference has been made by Sulapam to the Papakarmaphalamvrlltl and the 
enumeration of the different kinds of hell 


32. AlortJirisatra nyayena anhaiadi kapapakscr/aka mi na prayascittam kartaiyamltl 
nlrmtam Yadyapi papakarmanlmittaralah adhikaramaha Bnhaspatih Vlhlta- 

syananus thar.at pratlsiddha nlsevanat prayascittam yai krlyale tannaimittikam unjate 
Tathapi dfajorevjvagamjamanattat Atrajatestnat samvahtadhtkarah Ataeva 
Javal ah kamyanam sraphalarthamca dosaghatarthamera ca At ah kamyam nalrrittl- 
fcmn proMUrfuomiii 


33 Artanam margamananam prayascittam ye drtjah 
Jananto na prayacchanit leapt taddosabhaginah 
AnarcUalh anahutaih aprntalscatra jemsadi 
Prayascittam na vaktavyam fanadbhirapl jatpalah 
1 or pumjamuddhrUe vlpre mnyamant jatadisu 
Tat puny am tarlle papal prayascittastu mar, ate 

34 nimsayamu danamc r B mukhyam V.de the Bhavlsya Purana hfanu, Samvarto 

Yama and Angiras According , a Samrarta Hiranydanam godanam bhumtdonam 
tathaira ca rasa yen, yam ropanf mahapaiokaja nyapi »mldanam 

35 Vide ante Chapter 111 

36 According to Gautama penances should be heavy cr light scccrdin* 

Of the slO-&«/ taghunl /a* W gurunt gurunhl This h “ {L‘® **! C n * ,Br * 

the J Una Purana. the Bhavlsya Parana and the btahabharata. ^ ^ ** 
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The actual treatment of penance is started with Brahmicide—its 
nature, variety and abetment. 37 The actual murderer and the different 
kinds of abettors are equally guilty of the sin of Brahmicide. This has 
been analogically extended even to the killing of a beast. The text of 
Yama* s is very interesting. Intentional Brahmicide can be expiated only 
by death. Thus Angiras says : 

“Sariram na dahed yavad Brahmaha papakrittamah 

Tavattasya na sudhih syat Bhagavan Manuabrabit ”. 39 

In this context Sulapani explains the words tantra and Prasanga 
The first term has been explained as Bahuddesena sakridanusthanam ' 
tantrata* 0 The latter has been explained as —Ekaphaloddesena sakridanus- 
thana aparaphalasiddhau prasangah. 

After having discussed the great sin of Brahmicide, Sidapani deals 
with the great sin of drinking 41 sura , theft 42 of Brahmanas’ gold 43 , the, 

37 Devoid also says : 

Prakasa-uktam yat kimcit vimsabhaga rahasyake, 

Trimsadbhagah sastibhagah kalpyojatyadya peksaya. 

Elena Prakasakritaprayascittasya rahasyavimsabhagadayo boddhavyah. 

38. Atra narantaravyapara vyavadhyanena vadhanispadakah karta yasca kartaram 
karayati sa prayojakah. Salt api dvividhah ekah svatab pravrittameva padatim 
vetanadina vadhartbam pravartayati. Aporah svatah pravrittameva mantropayopa 

desadina protsahavyati. Anumatidata anumanta. Annmatisca dvividha . vadhasya 

palayanadivirodhakah anugrahakali uddisyatte sati hanturmanyutpadakonimitti . 

Prayojakadinam caturnam vyavahita hanakaranat avantaravyaparaprakarabhedad 
bhedah. Atah pancavldham vadhitvam. Jikanastu trividhamaha. Svatantrah karta 

tat prayojakahitusceti paninisvarasat . Ataevapastamba vacanattividhameva 

vadhitvamiti atah saksat hantureva pratliamamabhidhanatasyaiva nisadhah syat na 
tu paramparahanturiti nirastam taccintyam. 

39. Anumanta visasita nihanta krayavikraye 
Chatakah sarva evaiti samskarta sasta ucyate 
. Bhokta tatra tu saptama iti. 

40. Atra Bhavadevena vyakhatam iyamiti dvadasavarsikarupaniskritirnasti. Marana- 
rupa vidyate 'era na iyamityane na prakritatvat Snkarena kamatah Iti jnanayukta 
kamanaya prayascittabhavah. Kevaiakamanaya tu maranamiti vyakhatam. 

41. Ato bahuddesabhavannatanlratayugapadanckabrahmana \adhokta prayscittu 

bhedas)asya ekabrahamanavadhe anuktatvacca kramasah krite tu papabhedat 
samanaprayascitte tvat kshamavatisti dristantena temtrataiva. Atah kramasah kriti 
Brahavadha tantrina prayascittamiti bahunam svarasah atae\a sriramayana kama 
krite Ravanakumbhkarnadivadhe setubandhe tantrcna Raghaveua iingapratistha 
krita. Tat ha Yudhisthirenapi Bhisma Dronakarnadyanekaguruvadhe tantrcna 

svamedhah kritah. 

42. The word Pana has been defined as Pananncadravibhutasya bhyaiaharchsa ca 
kanthdesadadhonayanam na tu \aklrama tra praiesah. 

43. Prayascittam ca pahritadravyam svamine datva karaniyam. 

, The Bhavisya Parana says : 

Yadyasyapahritam dravyam tattasyaiva nhedayct, 

„Prayascittam tatah kuryat e\am suddhimavapnujat 

. Rajna baladanayane tu dan datapaso sn uccayamah. 
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violation of the preceptors’ bed 44 and lastly the sin arising out the associa 
tion with four mahapatakts 45 The different kinds of sura and the 
prohibition on their drinking have already been discussed at length in a 
previous chapter dealing with sms and their classification Next to the 
discussion of the mahapatakas, we have got the discussion of anupatakas< 
by Mahamahopadhyaya Sulapam The discussion of the anupatakas is 
rather brief, anupatakas have been described by him as analogous 
mahapatakas entailing the same expiation as the latter —“Tatra Mahapataka 
to tulyam papam anupatakam \aksyatnanamanmacanat anupatakasamjna 
an\artha\ataccaatahanusadnsye\artatetena mahapatakasadnsam 

papamanupatakanulyarthah For the enumeration of the different kinds 
of anupatakas, Sulapam relies on the texts of Manu These anupatakas 
also have been described and discussed m details in one of the foregoing 
chapters There are four kinds of anupatakas corresponding to Brahmicide 44 
sura drinking, violation of gurus’ bed and the theft of gold belonging to a 
Brahmin There is no anupataka corresponding to the maha pataka arising 
out of their association 

“Anritamca samutkarsaiti samutkarsammiltam \aca knyaya va 
anyatha pratipadanam yatha Sudrasya Brahmanah ahamiti \acanam 
yajnopautadharamca atha\a parasya parasya samyag jaltudyasamut 
karse salt nayam na Brahmana ca kimcit apyayam janita ityanritaracanam 
Brahmahatya samam samatvena d\adasa\arsikaprayasattammittam 
etacca jnanatyantabhyasatah Eramuttararacand\aye apt rajant ca 
mrdosasya dosakhyapanam gurosca janmadatumrisabhtyogah 


Brahmojjhateti — asacchaslrabJmogendadhitaredausmaranam 
Vedamnda arthatah granthatasca Suhndxadho Brahmanayyatmkta 
milrabadhah Garhitannam antajannam garhuadyam chatraditayorjnona 
punakam abhyasena bhaksanam surapanasamam Brahmojjham iti 10 
palhah kalpatarau tu garhita na dyayonti patham knt\a \yakhyatam 
garhitam sastra pratisiddhamapi loke atyantamnditam Anadyam lasunadi 


44 Ttna tuyarnastexapade samaste satyapt timgasandehe samjna rid hi sarthai array a pan- 
mita hr mad eh pumimgadhirapi atoh panmitahemapaharo maha patakam na jatlmotro 

pahara i li 

45 Atra kamalah Ityupadanat akantakrUe traUarstkam mahcnratam sarrasxadanam to 
karaniyarmli kart a vyata hahulyat tranarslkamapl dradasaxarsika samanatmdamiti 
Brahmaxadhapravasattadarsiiamera Tac-atu-thakala haralrena sardhaxarsopaxasat 
sardkarat saranaklrna ca eatunamkapraiapatyasamam rial sagunabhlgantrt 
tlsayam surarnasteye Srimahadexapadclh sagunaxisa yatxtna tyarasthitatrat 

46- Sahasanam has been explained by Sutapanl as tkapamkttbjojanam He further 
contends inat sahabhojanam ekapamktlbhojanam laghusamsarga sahacaryat-kil- 
ritamsnatl Uyancnapi papabhaxah axagamyatr It is said na puna papavyakte 
rasrayalyagena asrayantara satrMndhah sambharatt 


According to Gautama—Tailed*!cm samacaranrJU a tra tacchabdena purvoktapatlta 
tyagioah api grakanam Etamta Maruraeane samsar gascapi tedh sahetl tacchahdenu 
prekramryamana ,cmscrgcsca f t Pcrcsarchsiddahsparse tu laghutara tamsarge M 
, a ,ka raearat exam catunha semeergi narreyi gepem tyaditl crane \ yatadiraeon, 
trill to samsarg l paryantom proyescina dersanat taairaeone 
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Niksepasya Brahmanasambandhinonaraderapaharo Brahama- 
survarnasteyasamah. 

Sayonyasu sapindasu matripitriyonisambandhasu kumarisu 
Brahmanakanyasu antyajasu Candladistrisu sakhuh savarmamitrastrisu 
asavarnapanigrihitcisu aurasetaraputrastrisu va retahvisargah yastam 
gurittalpasamam janiyuh. 

The discussion of upapataka by Sidapani has been most com¬ 
prehensive. It begins with the enumeration of the 50 kinds 
of upapatakas as mentioned by Manu. The other upapatakas that have 
been referred to by Sulapani have to be traced in the other texts of the 
Smritis - Anyani copapatakani smrityantaresu anusamdheyani. Cow-killing 
is the first and the most important of the upapatakas. The penance for 
three months on the part of Brahman cow-slayer according to Manu is 
regarded as equivalent to twelve prajapatyas while according to a greater 
number of writers this penance is equal to 17 prajapatyas, the dakshina 
being the same in both the cases, namely, ten cows and one bull. The 
anukalpa for these 12 prajapatya is ten milch cows which are again equal 
to gold etc. purchasable with 36 kahanas. The penance for cow-killing as 
usual differs according to the caste of the owner of the cow, the caste of 
the killer and presence or absence of the intention for such killing. 47 There 
is some difference between Sidapani and Raghunandana regarding the 
Prayascitta for killing a cow by not properly maintaining her. 48 

With reference to the killing of a kshatritya etc. Sulapani refers to 
the texts of Manu, Yajnavalkya, the Bhavisya Parana, Apastamba and 
Satatapa and concludes by saying that Evamadini anyany utkarsapa 
karesa pratipadakavacanani Bralnnajatitvavrittasthatvat vrittastha 
tvavidagtadiyuktatvayunktatva kamakama kritatra vyavasthaya vyakhayani, 
etdcca savarnattaina varnakrita Ksatriyadivadhavisayarn. i9 


47. Vide Prayascitta viveka. pp. 163, 169, 170, 173. 

48. According to Angiras :— 

Rodhanc bandhane caiva jo jane ca gavam ri'jah 
Utpadya marcmam vapi nimittau tatralipyate 
Padamcet rodhavadhe dvau padau bandhane caret 
Yojani padahinam syat caret sarvem nipalane 
Angusthamatrasthaulyena bahumatra pramanatah 
Sardrasca sapala'adca dandetyabhidhiyate 
Asmadurdha praharena yadi gam vim patayet 
Dvlgtmantu bhavettatra prayascittamiti sthitah. 

Cf. the texts of Harita, Parasara, Samvarta, Kasyapa and Vyasa. According to 
the commentator Govindananda, Gomutrana samapannam goimitrena nispaditam 
yasakam keralam, gomutra k:\athamayameva vajrakhya na tu gomutra siddhayavaka 
staira masaike dhenudvayasoktavat \ajra\ratc tu masaikc dvadasa dhenova itu 
vaksyanti. 

49. In the yajravrata for ten nights Sulapani has prescribed two kalpas. One kalpa is 
equal to one prajapatya and the other kalpa is equal to 4 prajapatyas. Raghu¬ 
nandana docs not recognise the second. The custom of the country also recognises 
only the first kalpa according to Mahamahopadhaya Candi Caran Srititirtha. 
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The penance discussed by Sulapani is pratilomajatadnadka 
prayascittam Herein he begins with the texts of Yajnauxlkya Samkhali 
khita M and Artgiracs 51 and concludes by saying etacca sarvasadharanam 
alaeya Sudrak adhikarahmah api masena netia suddhyatituktam Antyajasca 
ka na today ah, manuktantyajagamane ca retahsekat purvam jneyam 
bhojane ca sakrtt jnanatah iti Regarding the killing of women of different 
castes Sulapani refers to the texts of Hanta, Mann and Yama and 
summarises the whole position thus Etena Brahmamvadho sadvarstkam 
vratam tadasaktau dhenunam navatirdeya ksatriyavadha tu tranarstkam 
asaklau panca cat\anm sat dhenaio deyai Vaisyasudradnadhe varsikam 
asaktau pancadasa dhenavo tanmulyam va etacca kamatah akamatah 
tadardham etaccotumavarena sannarne ca karamyam Adhante tu ultama 
varnaya dugunadikam karyam stn bala briddhanamardham 62 


The Prayascitta for misbehaving women ** has been separately exa 
mined The next upapataka that has been examined by Sulapani is the sin of 
killing an embryo M The penance for this offence has been described by the 
author thus Vratapadoapadanant jnanata idam a jnanatah tadardham tena 
jnanaknte Brahmangarbhavadhe dvadasavarsikam Ksatnyagorbha 
vadhe tranarstkam Vaisyagarbhcnadhe sardha\arsikam Sudragar- 
bhavadhe navama masikam dhenusam kalanamapyu haniyam Having 
discussed the penances for killing the Ksatnyas and the like, the 
persons bom of the pratiloma women of different castes, the misbehaving 
women and the embryoes, Sulapani next goes on to examine the sins of and 
penances for killing different kinds of animals like elephants and horses, 
goats and sheep, cats ss and rats, different kinds of aquatic animals like 
fishes etc the creatures having bones** and the creatures having no bones, 


50 Sulapant refers to the texts of htanu Yajnavalkya A past an,ba the Bharsya Purane 
and the Brahma Parana He also makes a discrimination between the unquah 
fied ksairlya, Vatsyayas and Sudras 

51 Apakristah pratilomajah Magadhajoga vadayah Etacca Jnanatah sravesam anyanyapo 
kruia vadhe buddhl p'irvake Candarayanamtti 

52- Sarrantyojam gamane bhojane eampramapane 
Parakena Vltuddhth syat ityangirasa bhasunm 

53 ^ cord,D8 *° Vya ' a thc klller of a Brahmam shall observe the penance tot 
killing a l atsya This according to Sulapant applies to a Brahmam who has 
misbehaved with a Brahmana 

54 Atah javarnarjabhlcarlat brahman, vadhe Brahmanasya kamatah sanmavtkam vratam 
tadasaktau dhenavah tanmulyam va batabrlddhadinam ardhadtkam Prayojokadlnam 


” , t f ! ,r na ° Ce f ° r kil,,n * an embf y° ^at has been offered by Su!a 

aSrf.nc o thel ll.n r C t"° f ,he emb ^° '* ascertainable, the penance w.U be 
accord ng o the killing or the male or female of the caste of the woman concer- 

tr . * unascertainable. the penance should be for the heavier 

Offcy t apronn,lb„,„ brtoTh , do „ b , , bl 

* C ” rd '”8 •» »hich btocfil of doubt gf« 

b.ttKilr of * " c 
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topic of killing Sulapani concludes by reference to the destruction of trees 67 
and plants and the necessary penances therefor. 

The next penance that has been referred to by Sulapani is concerning 
the sins of breaking mandapas, temples, gardens, images 58 and places of 
sacrifices etc. He refers to the various texts of Kasyapa, Visnu 59 , Samkha- 
Likhita , Manu and Katyayana. The next topic is Abhicara and the expia¬ 
tion therefor. Abhicara has been defined as Parahimsartham homa japadi 
karma. The portion of Mann’s text “ tribhih kriccraih visuddhyati” has 
been explained by Sulapani thus. One who sacrifices for the vratyas shall 
perform the prajapatya; one who attends cremation for money shall per¬ 
form Santapana and one who practises abhicara shall observe atikriccra. 

The treatment of penances for eating things which should not be 
eaten occupies a very prominent position in Sulapani's Prayascittaviveka. 
.The reasons were obvious. By that time the Muslims had made their 
appearance in the country and all contacts and associations with them were 
scrupulously avoided with the result that many foods, drinks and social 
dealings had to be restricted. About the time of Sulapani extreme efforts 
were made to keep the country free from the ways and habits of the 
foreigners. Many additional restrictions were being imposed and the ori¬ 
ginal restrictions were being tightened. The Bhavisya Puranana enume¬ 
rates the six general kinds of things which must not be eaten : , 

Jatidustam kriyadusram kalasrayavidusitam, 

Samsargasrayadustamca Sahritlekham svahhavatah. 

Commenting on the text of Visnu prescribing a kriccrapada 
for eating what should not be eaten. Sulapani contends Abhojya- 
bhaksayoh pabapakvarupatya bhedah etadantantya/aghuvisayam. 
Kriccrapada-dvadasapanadeyah. Samanya prayascittamidam visesapray- 
ascitta, nirdise bodhyam. Having dealt with the general prayascitta, 
Sulapani deals with the special forms of prayascitta for eating rice from 


57. Taltu nanamum i acaiwsu pasupaksivadhe Sudrahat ya.ratam sruyate tat kamatah 
at) antabh) asavisayam. Anyani ca samanyavesesoktani gurulaghuprayascittanl 

hanyamanavisesasakndabhyasakamapeksaya yojyani. 

58 Manu and Visnu have provided for lapta kriccra and atitapta kriccra by drinking 
barely gruel for three days in the sins included by the malavaha category. Accor¬ 
ding to Sulapani the gravity of the penance should be determined by the question 
of habitual and constantly habitual action. 

59 According to Sulapani as the destruction of trees and plants is included within 
upapatakas, the penance meant for a Sudra must be half that meant for a Brah¬ 
min. In this connection Sulapani refers to the texts of Yama, Manu, Samkha, 
Yajnavalkya, Vasistha and Visnu. 

60 Sulapani refers to the text of Kasyapa which enumerated the objects of the sin. 

Vapikuparamasetusabhatadagayajnavipradevatayatanabhedena, prayascittam 

Brahmanebhya nivedya, catasra ajyahutirjuhuyat. 

61 Devatayaslu svalpa mrinmayapujitojjhitadevata pratimabhedcna itare de\ata bheden 
tu yadyapi noktam tathapi dandadarsanena kalpanlyam. 
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the Sudras 82 the Candalas 85 the antaxajas like the washerman * 1 etc the 
Kcpahkas 85 and the rice which is not to be eaten generally 8 ' 

Sulapam next goes on to discuss the pravascttta meant for eating 
rice touched by Candalas and men fallen 87 for eating without a bath having 
been touched ' 8 by a fallen (Panto), for eating the nee touched by the 
Sudras etc or when some insects 84 have fallen for eating rice cooked in 
vain (\rtthapak\anabhaksana°), for eating meat of an ammal killed for 
nothing (Vnthamamsadibhaskana 11 ), for eating the meat that has been 
prohibited in general 71 , for eating beef etc 73 for eating the meat of swans 
for eating fish intentionally, for eating the flesh of the different parts of 
the body of the animal like the back etc, for eating meat on prohibited 
days"' for eating rice or paxasa etc which was meant for the Gods but 


62 Commenting on the text of Menu, Sulapanl says —- 
Tenajnanatah sakut Sudrannabhojane tnratramabhojam 

radakstau caturumsatipanalabhyam kamcanadl deyam jnonatah sakridasanr 
prajapatyam According to Parsara if a Brahmin takes the rice of a Sudra 
at the time of distress he should recite the Lrupada mantra hundred times 
of the rice is taken with knowledge, if it is without knowledge, mere repentance 
will be sufficient to remove the sin Cf the text of Mann on this point 

63 1 he seven oniyatasaytns have been described by Angiras of the texts of Vaslstha 
Visnu and Manu 

64 Commenting on the text ct Apastamba providing the Candrayana for the expia 
tion of sin for taking rice from a washerman etc Sulapam nolds that, Jnanabhasa 
rlsayametat Atra kaieartadayah apt grahyah 

65 Cf the text of Apstamba 

66 A paresameabh o]} anna tram Smrltyantare anusamdheyam Cf the texts of Manu 
Yama 7 isnu referred to by Sulapam 

67 S>abharta1oh pam*akalahkunlh kr leer am prajapatyam ladasaklau dhenureka etadjna- 

natah etad kunyadxsrabhyase jneyam Tatar cell kart ary at a sunyamasaranavasa 

prajapatyaoh samyameva etad sakrldasane abhyase tvavrntl ruhonlya jnanatasco 
Rajakadmamtu Candalannabhaksanaprayasclttardham Apastambaditacanat 

6* According to Palthlnast if a man eats rice without a bath after touching a great 
sinner, Ac must observe the laghutaptakrieeratrata Sulapanl says that 
If a man eats nee without a bath after touching a Candala he will have to observe 
the penance of having touched a great sinner 

69 Vide tbe texts of Jarala and Yama. 

70 According to Satatapa to cook only for oneself without ofTeriog it to the Gods 
the ancestors and the guest is known as rrithapaka The penance meant for the 
eating ot such rice is to take ghee after three Pranayamas 

71 It is not a sin according to Mantt it meat and fish are taken first offering them to the 
Gods or the ancestors According to Chagaleya prajapatya is the penance for eating 
rritkamamra 

72. Cf the text of Manu Tatrasakterus eatummsatl Panadeyah ttadjnanatah takrld 
Jnanadina tu draigunyadikam. 

73 See the text of Marita According to Sumantu prajapatya is tbe penance for one 
who eat* beef only once through ignorance See the comments of Sulapanl on the 
texts of Porasara Samkha Vftnu and Yajnaralkya 

74 According to Sulapanl meat» prohibited on tbe Caturdosl Attami Amarasya 
purrdn-a and Samkraml days Cf Tbe Visnu Parana 
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which was not actually offered to them 75 ; for (airing sweet rice (mis- 
tannam) alone without sharing the same with any children or relation 76 , 
for eating a stale rhing Paryusita suktaabhaksana 77 anything which has ■ 
been made impure on account of word etc, 78 for eating in a vessel ■ 
used by the Sudras or a broken brass-metal pot, for eating garlic 
et c, 75 foreating rice in a house where there has been asauca on account 
of birth or death 80 etc; for taking rice on the occasion of Ekadasahadi 
sradha etc 81 ; for eating ghee etc. directly offered by hand or a ’ 
Stidra 80 ; for eating without acamana and without observing silence, for 
drinking without acaman 83 ; for eating without having the sacred 
thread 81 on; for eating semen, urine and stool 85 ; for eating earth etc 86 , for 
eating honey, meat etc. by a Brahacarin; for taking any food having discar- ’ 
ded the Gods; the guests, the servants etc 87 ., for taking rice which ha s been 
rendered impure on account of its contacts with bones etc 88 ; for ta king 
rice on the occasion of the domestic rites like the Punsavana and Siman 
tannoyana etc 89 ; for taking rice on the occasion of Jatasamskara etc. for 
taking rice while semen, urine and stool are discharged 90 ; for taking rice 
while the news of an asauca is heard at the time of eating 91 ; for eating with 


75. For details see the texts of Yajnavalkya referred to by Sulapani the flowers and the 
fruits of the trees that grow on impure soil will be regarded as pure. 

76. Sulapani says Atra prayascittavisesasravanannaikakimistannasnati iti srutidesa - 
caratikramaprayascittam. 

77. Commenting on the text of Visnu, Sulapani says that Tat ha dadhivarjyam kevalam 
sarvasuktani. Tenasnchakta paryusitasane suktabhaksane copavasah kartary-a 
etadajnanatah. Elena Kanjikasamdhane, abhaksyameva suktamca kevalam abhaksyam 
dravyantaramlstritamca haksyameva. 

78. See the text of Samkha. 

79. The details have been given by Yajnavalkya, Hanta, Devala and Manu. 

80. For the different penances, see the comments of Sulapani on the text of Manu, 
Yama and Samkha. 

81. Commenting on the texts of Samkha and Angiras, Sulapani says that the Brahmins 
who take the rice on the occasions of the different Shradhs, have to observe the 
rrata of Candrayana. 

82. Vide the text of Vasistha, Yama, the Bhavisya Purana and the Brahma Purana— 
Santapanca dvyahasadhyam, ■atratka puranam deyam. 

83. Commenting on the texts of Samvarla, Satatapa and La glut Harita, Sulapani refers 
to the penances in the form of reciting the Gaya/n 

84. For eating without a sacred thread on, the penauce for a Brahmin is to bathe and 
keep fasting for a day after uttering the Gayatri for one hundred times. 

85. Vide the texts of Yajnavalkya, Brihaspati, and Gautama and the comments thereon 
by Sulapani. 

86. See the comments of Sulapani on the texts of Yyasa and Laghu IT,mi Cf Also the 
texts of the Brahma and the Bhavisya Purana. 

87. In this context Sulapani refers to the text of the Marktmdeya Purana. 

88. The penance for such a sin has been detailed in the Brahmapurana. 

89. For details see the texts of Apastamba 

90. Cf. the texts of the Brahma purana, Apastamba and Briddha Satatapa. 

91. Vide the text of Briddha Satatapa. 
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e blue coloured cloth 9 * on for eating one’s own remnant of food 
(ucchista prasana**), for eating the remnants of the Brahmins etc** for 
eating the remnants of food left by cats and crows etc 96 and lastly for 
taking rice m an impure line or in the line of the Sudras (Kutsilapamkti 
sudrapamk tibhojana M ) 


Having discussed the different penances for eating different things 
which should not be eaten, Sulapam next goes on to describe the different 
penances for the different kinds of drinks under different circumstances 
Thus he examines the Prayascitla for drinking water from a pot containing 
sura' 1 , for drinking water from the well or pot of a Candala * 3 , for drinking 
water and milk touched or cooked by a Candala, for drinking water from 
a well dug by the Antyajas, for drinking water from the pots of such 
persons, for drinking waters of the Sudras, for drinking the water left by 
some one else after drinking for drinking water from the vessel which is 
used for drawing water out of the well etc'* for drinking the water from a 
well which has been contaminated with stool and urine, for drinking the 
water of a well which has been rendered impure coming in contact with a 
dead body and for drinking water and ksira which are otherwise not fit for 
drinking 

The next topic that has been discussed in the Prayascittauieka of 
Sulapam concerns the different kinds of Prayascitla prescribed for the 
theft of different articles and animals The discussion begins with the 
theft of paddy etc as based on the text of Manu Sulapam contends 
“Tatasca Brohmana sambandhmametasam Brahmanakartrikapatara tdam 
prayascittam Tat karttnke apl ksatnyadhanadyapahare laghutaram 
Aiae\a sa eva Hmadad dayamadau syaltalhabhe samadapi Asambha\e 
nadadita usistodapi dharmikat, itt pangraha\ese sadgurutxam darsayatP °* 
The other articles and animals that have been treated as the subject of 
theft arc servants, maid servants etc 1 ® 1 , molasses, cotton, ghee etc 10 *, 
92, See the text o! Samkha and the comments thereon 
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97 

95 
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According to Sulapam (or eating the remnant of anybody excepting the preceptor 
a double penance ha* to be performed od the basis of the texts of Visnii and 
Sat at a pa 

For taking the remnant of a Brahmin's food, the penance of a Ksatrlya if 4 panas 
of a faisja two Panas There is no penance for a Sudra for this 
Bee the text* of A lam and Samkha for details 


Reference has been made to the texts of Angirat Vtjnu and Samkha 

Vide the texts of Manu Yama Samkhallkhtta 

See the texts of A gattamba Derata and Satalapa 

For details see the text of Laghu It onto and the comments thereon 

According to Pahhirast a man who steal, food sufficient for two meals shall hare 

to olssnsfuling Ter there nights but when the food « suffice at only for one 

rival the penance should bn only for ons night Sutepant slso sajs— ift dulak 

abhoiana nlyamat drlkate bhojaneeltannaharara trirot ram. Eka katannapahart 

tkaratram pan cagaryoharatetl 
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Wlon cooked 
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straw, wood etc 103 , the means of subsistence 101 and the articles belonging to 
the Gods and Brahmins ,05 . 

The next topic discussed by Sulapani is concerning the Prayascitta 
for sexual intercourse with those with whom it is forbidden. The first 
penance in this context relates to the intercourse with a woman of the self¬ 
same caste not considered as one’s own relation. Thus the commentator 
Govindananda rightly remarks— Tatra savarnasvajanastrigamaneii tatra- 
gamyagamana prayascitiamadhye ityarthan m . The next penance in this 
class is concerned with intercourse with the women of the Ksatriyas etc. 
on the principle of Anulomya w . Similarly in the next section the author 
.has described the prayascitta concerning the Sudras for having intercourse 
with pratiloma women 108 . 

The penances concerning sexual intercourse are determined by the 
various combinations and permutations of the males and females of the 
different castes. The details having been described by Vasistha, Harita and 
Samvarta. In this connection the meanings of the technical terms like 
Sairini 100 and Bandhaki lw have been explained by Sidapam and special 
penances have been ordained for such women. The other topics that have 
been discussed in the Prayascittavireka in the present context are the pen¬ 
ances for vyutkrama marriage, 111 indulgence in the cohabilation with the 
courtesans, 112 sexual intercourse with the women in mensturation, 113 absence 
of intercourse with one’s wife after courses, 1 ” intercourse with the wife on 
the days of festivals u s and the days of shradh intercourse during day 

103. Mann lias enumerated tbe other articles to be inoluded within the class started with 
grass. 

104. For the exceptions to the above text of Manu, see Santkha• 

105 According to Sumantu for the theft of articles belonging to the Oods and the 
Brahmins, the thief shall perform the prayascitta for theft and also shall recite the 
A ghamarsanasukta. 

10G. See the comments of Sulapani on the texts of Samkhalikhita and Manu. 

107. “Brahmanasya Ksatriaydigamane dvivarsikam padahinam Vaisyagamane, 
rarsikam radadvayahinam sanmasika vratamiti yarat visista Sudra gaman eapyevam. 

108. Sulapani summarises the different prayascittas in this connection basing his 
conclusions on the texts of Vasistha and Brihat Pracctas• 

100 Vide the text of Yama and Samkhalikhita as referred to by Sulapani for tbe 
definition of the word svairini. The penance differs with respect to the castes of 
the persons concerned. 

110 For the meaning of the word Bandhaki see the texts of Main and Pracetas In this 
case also the penance is to ho determined by the castes of the parties concerned. 
(II. This t 5 'pe of marriage has been described by Apastamba and Satatapa For the 
elucidation see the commentary of Sulapani 
112 Cf tbe texts of Samvarta and Apastamba 

113. For the penance of this sin sec the text of Samkhalikhita. 

114. See the texts of Visnu and Briliaspati. According to the former, if the husband 
does not abide by the rules of menstruation within 12 days after the hath for the 
temporary uncleanlmess, he must observe the penance which is equal to half of 
tbe prajapatya. 

115. The Varaha purana and Manu have enumerated the days when sexual intercouibo 
with the wifo should not be indulged in. 
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time, 114 the illicit intercourse indulged in by wives 117 and last of all inter¬ 
course with women of the Antyaja lta class and Kapahka class The other 
prayascittas that have been referred to by Sulapani in connection with 
sexual intercourse are those for the unnatural offences committed in respect 
of lower animals in general and the cows 114 in particular The prayascittas 
for parnedana and parmtti also have been included in this context 1 

The penances that have been referred to hereafter by Sulapani in his 
Prayascitta \i\eka are principally concerned with the different samskavas 
and the duties connected with the different Asramas The discussion starts 
with the penances that have to be observed on account of the sin of 
Vratyata This sin is given rise to according to both Manu and l^isnu by 
not being invested with the sacred thread within the scheduled age The 
different penances also have been detailed by the two above text-writers 
A\aktrni is a Brahmacarin who is guilty of sexual enjoyment Yainavalkya 
and Angiras have prescribed the penances for the Avakirms It is also an 
offence to marry the daughter of one’s father’s sister’s daughter, mother’* 
sister’s daughter and maternal uncle’s daughter except where there is custom 
to the contrary An Agnihotn who knowingly forsakes Agnt for period of 
one year has to observe the Candrayana , if he discards the fire for two year* 
he shall observe Candrayana along with Saumya knccra and if he gives up 
the fire for a period of 3 years or more, he must observe Mahavrata for a 
year And if a man is without a fire throughout his whole life, he small 
perform the penance which has been prescribed for cow killing A Brahmm 
again has to observe penances if he fails to pay the three fold debts to which 
he is subjected from his eery birth 1,1 It is also enjoined by the scripture 
that a Brahmin should not stay even for a day with an Asram Thus Daksa 
says— Anasramt na tisthithe dinamekamapi duja, Asramena vma tisthan 
prayascittayatet\asan It is also curious that a man sleeping at the time 
of the sunrise and the sunset m has to observe penance A Brahmacarin 
who does not observe the rules of sandhya has got to practise penances 1,4 
This is also true of a gnhastlia unless he is suffering from any disease 1,1 
The last two offences in this connection are the performances of sacrifices 
for those who are unworthy oF them, in general and also for the Sudras m 
particular 


118 See the text of Samkha for details 

117 This w a very significant provision forprajojeffm Mules and females are equally 
liable to observe prayascitta in case of illicit intercourse For details see tb# 
commentary of Stdapanf in his J’ra>ajcwrav(»eA.a p 355 

11B See the text of Samsarta and the discnsrion thereon by Sulajanl 

119 For the prayascitta for unnatural offences with respect to lower animals including 
cows vide the text* of Visnu and Samkhallkhlta 

120 According to Samkha- in the sins of parhedana and Partrettl the elder and younger 
brothers, the daughter, the giver of the daughter and the priest incur patltya and 
each of them roust obeervo the yenaka rrata for one year 

121 The threefold debts are due to the Gods the sages and the forefathers They can 
be discharged respect, vely by sacrifice, vedie studies and production of a son. 

122 For the penances see the text* of Visnu and Yama 

1-3. The detail, of the am and the pn.no, have been given by Brlhaspatt 
124, Vide the text of Vlma, 
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Prayascitta has been enjoined for different kinds of pratigraha from 
different classes of people who are not worthy of it. Thus pratigrahas from 
the Sudras, 12 5 the Ksatriya kings 126 who do not abide by the rules of the 
sastras, the antyajas, 1 * 7 the Candalas,‘- B the Patiias 128 and the acceptance of 
Prayascitta articles have been characterised as expiable by different penances. 

' Penances also have been prescribed for the Brahmins for adopting 
the occupation 130 of the Ksatriyas and the Taisyas, for accepting service 331 
under the Sudras , for selling things which ought not to be sold, 132 for 
earning money by service or by music etc. 133 Prayascitta has been ordained 
also for various miscellaneous kinds of upapatakas such as visiting the 
condemned countries, 134 telling lies, 136 seeing Candalas etc. and the sun when 
ucchista, seeing Vastikarma, going in between two Brahmins or fires, 
censuring the preceptors or the Brahmins, cursing, shedding tears and 
observing funeral rites for suicides, 136 being forced to work for the 
Mlecchas 137 etc. passing urine and stool without water, throwing something 
impure in fire and water, creating ill-feeling between the persons who love 
each other, showing the rainbow and the fire in th tpalasa wood, discarding 
a Brahmin after inviting him for some shvadh, constructing one s own 
dwelling with the materials belonging to temples and also spitting etc.. 

The Yatis have to observe penances like the Candrayana if they 
happen to violate the rules that have been enjoined for them. 138 The Vayu 
Parana also specifically mentions the prayascittas for the violation of the 
vows. Vralobhanga penance also has got to be obseived by one who goes in 
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The text of Vyasa is very instructive in this connection : 

Dvijatibhyo chanam lipset prasastebhyo dvijottamah, 

Api va Ksatriyat Vaisyat na tu sudrat kadacana. 

Vide the texts of Mann, Harita and Devata. 

The details of the classes of people and the penance have been given by Manu. 
See also the texts Manu and Sumantu for the various kinds of things whose 
pialigraha entails penances 

According to Manu 12 years’ penance has been enjoined for those who accept 
unintentionally pratigraha from the Candalas etc. for 48 times. or in on ion 
pratigrahas of this sort there is not re-admission to the society of the Brahmins 
even though double the penance might have been performed. This obvious], 
applies to the Brahmins. 

See the text of Brihaspati and the comments thereon by Sulapam. 

Prajapatya and Candrayana are the penances when the service ,s meant for the 
twice-born classes and the budras respectively. 

In this context Sulapam refers to the texts of Yajnavalkya and Praceta. 

The different articles which should not be sold hate been enumerate m e ex s 

of Paitlunasi, Cyavana and Harita 

Vide the text of Yama and the comments thereon by Sulapam- 
Sindhu Saurastra, Soubir, the dwelling place of the Mlecchas, Anga, Banga and 
Kalinga are the countries visiting which there shall be penance except when 
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grimage. „ 

de the lexis of Yajnavalkya, Visnu and the Visnu Parana. 

lapani riles on the text of Devata which mentions the different kinds of mean 

:i lk ( S he ai tlTZtZ “According to the latter, for the said s,n on two 
calns. the penance is fasting for a day. Half of this penance » lor the offence 
ien committed only once. 
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a conveyance carried by camels and asses Other similar offences have been 
enumerated by Yajna\alkya The next Prayascittas have been described 
for the sins which have been specifically characterised as jatibhramsakara, 
samkarikara, apatrikara, mat a\aha and the praktrnakas 139 The last 
category consists of several types of miscellaneous sms as indicated by its 
very name 140 They are for touching those who should not be touched, 
touching the Candalas etc when they are ucchista, or touching them after 
besmearing oil and before bath, touching washermen, etc , touching ucchista 
earticles by an ucchista Brahmin touching each other of the ucchistas 
belonging to the selfsame 141 caste, wearing blue and red clothes’ 43 while 
performing some rites, touching onion etc, touching human stool etc , 
touching human bones, touching Rudra Nirmalya, touching each other of 
women of the same caste while in their menses, touching of the Patitas 
and the Candalas by women in their courses and living for one year with 
the Candalas in the same house 


Secret penance has been prescribed for secret sins As a matter of 
fact all conceivable sins can be divided into two categories—open and secret 
Accordingly the penances also that have been enjoined for them are open 
or secret This question has been critically examined at length in the fore¬ 
going chapters in general and the first chapter in particular The details 
have been avoided by Sulapam also in his Pra\ascittavi\eka Smnt- 

yantaresu anusamdheyah vistarabhayakneha prastuyante 


The details of the procedure for the observance of tbe vow Vrataudhl 
have been given by the sages Ja\ala and Lagliu Visnu Thus the commen¬ 
tator Goundananda commenting on the relevant texts of the Prayascitta 
uveka remarks—Idanim Papaksayasadhane Prajapatyadivrata mrupitaieye 
prathamam tesam sadharanadharmmannirupayati The » ratas like the 
Candrayana are no longer m vogue The nature and the types of the 
different classes of the Vratas have been enumerated by Sulapam following 
the usual and the traditional discussion by the foregoing text writers and 
the commentators The usual vratas are prajapatya, knccra, taptaknccra, 
saumya knccra, santrapanam, mahasantapanam Paraka, Brahmakrriccra 
iratam, Candrayanam, Tulapurusa \ratant, d\adas, a\ar sika \ratam The 
treatment of the Prayascitta uveka by Sulapam is concluded with the 
Dhenvadisamkalanam for the different vratas 


)3S 

133 Prakirna prayascitta has been ra»aot for those sms for which on definite and 
specific penance has been mentioned bj the sages like Mann, Vi,tarn!Ira and Visnu 
HO Pee the text of Menu tor the enumeration of the things or the animals touching 
which penance has got to be performed 

Hi Bee the texts of the Brakmopurana nc6\Brlhaspali According to the former 
Vcchlstenatha tlprena ripra sprtsiastu tadrisah 
Ubhau snap am prakurutah sadycra samahitah 

Commenting on this *«*t Sulapani observe* Ttriad ray or era ueehtstoyoranyanya 

sparse snanacchuddhih tadanna tyagadttyarthah 

The text of the Bharisya Parana U very emphatic on this point All religions 
» Brahmin will go m vain ,f he happens to put on a bloc or a red 
cloth at that time of performance 

145 Arxfirss The former enumerates the difieront animals 

touching whose stools entails penance 



FREEDOM OF RELIGION UNDER THE CONSTITUTION 


By 

D. Pathak, b.a. (cal ) ll.b. (gau), ll.m. (lond.), 
Barrister-at-Law, Advocate, Suprbme Court of India, 

Lecturer in Law, Gauhati University, Membbr-Sbcrbtary of 
The State Law Commission, Assam 

A careful examination of the Indian Constitution will disclose the fact 
that nothing is more fully set forth or more plainly expressed than the de¬ 
termination of the framers of the Constitution to preserve and perpetuate 
religious liberty or freedom of religion, and to guard against the slightest 
approach towards the establishment of an inequality in the civil and political 
rights of Indians, which shall have for its basis only their differences of 
religious belief. 

The founding fathers of the Indian Constitution could not fail to per¬ 
ceive that a union of Church and State, like that which exists in England, if 
not wholly impracticable in India, was certainly opposed to the spirit of our 
institutions, and that any domineering of one sect over another was repressing 
to the energies of the people, and must necessarily tend to discontent and 
disorder. Whatever, therefore, may have been their individual sentiments 
upon religious questions, or on the propriety of the State assuming supervi¬ 
sion and control of religious affairs under other circumstances, the general 
voice has been, that persons of every religious persuasion should be made 
equal before the law, and that questions of religious belief and religious 
worship should be questions between each individual man and his Maker* 
The Constitution, therefore, has not established religious toleration merely, 
but religious equality. 

The freedom of religion is a fundamental right and the provisions rela¬ 
ting to this are enshrined in Part III of the Constitution of India and to be 
found in Articles 25 and 26. These Articles are prefaced as Right to Freedom 
of Religion. The distinguishing feature of this right as envisaged in these 
Articles is that it is not merely tenable to the citizens but can be availed of by 
every peson residing in India whereas the prohibition against discriminatory 
treatment on ground of religion provided in rticles 15 and 19 is available 
only to the citizens. 

Article 25 guarantees to every person, whether citizen or non-citizen, 
the freedom of conscience and the right to freely to profess, practise and pro¬ 
pagate religion. But this guaranteed right is not an absolute one. It is sub¬ 
ject to (1) public order, morality and health, (2) the other provisions of 
Part III of the Constitution, (3) any existing law regulating or restricting an 
economic, financial, political or other secular activity which may be associa¬ 
ted with religious practice, (4) a law providing for social welfare, and (5) 
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any law providing that may be made by th; State regulating of restricting the 
activities aforesaid or providing for social welfare and reform 

Though clause (I) of Article 25 deals with rights of individuals, 
clause (2) of the same Article is much wider in its contents and has reference 
to the rights of communities, and controls both Articles 25(1) and 26(b) In 
Venkataramana’s Case 1 it was argued that the guaranteed right of a religious 
denomination to manage its own affair in matters of religion Article *6(b) 
is subject only to public order, morality and health and is not subject to 
legislation contemplated by Article 25(2) (b) The Supreme Couri negatived 
this argument and observed as follows 


"The answer to this contention is that it is impossible to read such li¬ 
mitation into the language of Article 25(2) (b) It applies in terms 
to all religious institutions of a public character without qualifica¬ 
tion or reserve As already stated, public institutions would mean 
not merely temples dedicated to the public as a whole but also 
those founded for the benefit of sections thereof, and denomina¬ 
tional temples would be comprised therein The language of the 
Article being plain and '-nambiguous. it is not open to us to read 
into its limitations which are not there based on a priori reasoning 
as to the probable intention of the legislature Such intention 
can be gathered only from the words actually used in the statute 
and in a court of law, what is unexpressed has the same value as 
what is unintended We must therefere hold that denominational 
institutions are within Article 25(2) (b) ” 


A religion undoubtedly has its basis in a system of b-hefs or doctrines 
which are regarded by those who profess that religion as conclusive to their 
spiritual well-being, but it will not be correct to say that religion is nothing 
else but a doctrine or belief It has its outward expression in acts as well 
Article 25 not only protects the freedom of religious opinion but it protects 
also acts done in pursuance of a religion and this is made clear by the use of 
the expression "practice of religion" in the same Article A rel'gn n may not 
only lay down a code of ethical rules for its followers to accept, it might pres 
cribe rituals and observances, ceremonies and modes of worship which are re¬ 
garded as integral parts of religion, and these forms and observances might 
extend even to matters of food and dress Freedom of religion in our Con 
stitution is not confined to religious beliefs only, it extends to religious prac¬ 
tices as well subject to restrictions which the Constitution Uself has laid 
down Theiefore, under Article 26(b), a religious denomination or organisa 
tion enjoys complete autonomy m the matter of deciding as to what rites and 
oeremomes are essentia) according to the tenets of the religion they hold and 
no outside authority has any jurisdiction to interfere with their decision in 
such matters 

In M H QuarcshCs case 1 the Supreme Court has held that the 


1 IA I R 1938 S C. 233 at Page 267) 
2. (A I R 1958 S.C. 731) 



The Law Review 


31 


sacrifice of a cow on Bakr-Id-Day is not an obligatory overt act for a 
Mussalman to exhibit his religious belief and idea and consequently, 
the prohibition of slaughter of cows does not violate the fundamental rights 
of the Mussalmans under Article 25(i). Agiin it has been held by the 
different High Couits that the acquisition of Wakf property compulsorily has 
nothing to do with the right of a Mutwalli to profess his religion, in legisla¬ 
tion affecting marriage, divorce, adoption, joint family and partition, and in 
the prohibition of polygamy oi bigamy as none of these are a practice based 
on religion among Hindus—there is no contravention of Article 25. From 
these judicial pronouncements it is quite clear that only those practices which 
are integral part of a religion come within the protection of Article 25. 

The right to propagate religion is also conferred by Article 25. Sub¬ 
ject to the restrictions which the Article itself imposes every person has a 
fundamental right under the Constitution not merely to entertain such reli¬ 
gious belief as may be approved of by his judgment or conscience but to ex¬ 
hibit his belief and ideas in such overt acts as are enjoined or sanctioned by 
his religion and further to propagate his religious views for the edification of 
offers. It is immaterial also whether the propagation is made by a person 
in his individual capacity or on behalf of any church or institution. 

Article 26 of the Constitution guarantees to every religious denomina¬ 
tion or section, the right to maintain religious and charitable institutions of 
its own, including the right to own, acquire and administer property for such 
purposes. We have already discussed that the right conferred by this Article 
is subject to the same limitations as are found in Article 25. Though Arti¬ 
cle 25 (1) deals with rights of individuals Article 25(2) has reference to the 
rights of the communities and controls both Article 25(1) and Article 26(b). 
Here the “denomination” means a religious sect or body having a common 
faith and organisation and designed by a distinctive name. In Sarup Singh's 
case 3 the Supreme Court has drawn the distinction between clause (b) and 
clause (d) of Article 26. Article 26 of the Constitution, so far as it is relevant 
for this purpose, says “Article 26. Subject to public order, morality and 
health, every religious denomination or any' section thereof shall have the 
right. (a).; (b) to manage its own affairs in matters of reli¬ 
gion; (c) . ; (d) to administer such property in accordance 

with’law.” The Supreme Court says, “The distinction between clauses (b) 
and (d) strikes one at once. So far as administration of its property is con¬ 
cerned, the right of a religious denomination is to be exercised in “accor¬ 
dance with law”, but there is no such qualification in clause (b). In the 
Commissioner vs. L. T. Swamiar's case 4 this distinction was pointed out by 
this Court and it was there observed : 'The administration of its property by 
a religious denomination has thus been placed on a different footing from 
the right to manage its own affairs in matters of religion. The latter is a 
fundamental right which no legislature can take away, whereas the former 
can be regulated by laws which the legislature can validly impose.’ Secondly, 
the expression used in clause (b) is ‘in matters of religion.’ In what sense 
has the word ‘religion’ been used ? This was considered in two 


3. (A. I. R. 1959 S. C. 860 at page 865) 

4. (A. I. R. 1954 S. C. 282 at pp. 289, 290) 
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decisions of this Court* and it was held that freedom of religion in 
our Constitution is not confined to religious b lief only, hut extends to 
essential religious practices as well subject to the restrictions which the Con 
dilution has laid down urdtr Article 26(b), a religious denomination 

or organisation enjoys complete autonomy in the matter of decidirg us to 
what rites and ceremonies are essential to the tenets of the re'igion they 
hold” Here the Supreme Court givts emphasis on the word ‘essential’ 


What is the meaning of the expression ‘matters of religion’ contained 
in clause (b) of Article 26 has been spelt out by the Supreme Court in a host 
of cases to the effect that matters of religion in that clause include even 
practices which are regarded by the community a* part of its religion In 
order that the practices in question should be treated as a pa 1 1 of religion 
they must however be regarded by the said rthgion as its essential and Integral 
part, otherwise even purely secular practices which arc not an essential or an 
integral part of religion are apt lo be clothed with a religious form and may 
make a claim for being treated as religious practices within the meaning of 
Article 26 Similarly, even practices though religious may have sprung from 
merely superstitious beliefs and ir?v in that sense be extraneous and unesstn- 
tiat accretioi s to religion itself Unless such practices are found to consti¬ 
tute an essential and integral part of a religion their claim for protection 
under Article 26 may have to be carefully »crutini«cd, in other word*, the pro¬ 
tection must be confined to vuch religious practices as are essential and 
integral part of it and no other 


Recently the question involving the religious freedom came up before 
the Supreme Court for determination in the case of Saifuddm Saheb 
vs State of Bombay * where Articles 25 and 26 have received a weiehty 
interpretation Here the petitioner prayed for a writ of Mandamus 
or a writ in ihe nature of Mandamus or other appropriate writ, direction or 
order under Article 32 of the Constitution against the respondent restraining 
it, its officers, servants and agents from enforcing the provisions 
of th<* Bombay Prevention of Ex-communicatton Act, 1949, the main 
operative section of which invalidates all ex-communicaiion of members of 
any religious community The facts of lhe case in short are —The petitioner 
is the head of a Dai-ul-Mutlaq, of the Dawoodi Bohras who form one of the 
several sub-sects of the Shia sect of Mussalmans Dawaoodi Bohras believe 
that since the 21st Imam went into seclusion, the nchts, power and authority 
oflmam have been rightfully exercised by ihe Dai ul Mutlaq, as the vice- 
regent of the Imam in seclusion One of such rights is the exercise of dis 
ciphnary powers including the right to excommunicate any memb-r of the 
Dawoodi Bohra community The petitioner alleged in his petition that the 
impugned Act who] y destroys his light of ex-communicating any member of 
the Dawoodi Bohra community and the provisions of the Act violate ihe 
fundamental r ght of the Dawoodi Bohras, including himself frei ly to prac¬ 
tise religion according to their own faith and practice—a right guaranteed 
by Article 25 of the Constitution, and further that it violates the right of ihe 


5 (AIR 1954 S C 282 and AIR 1958 S C 255) 
6. <A. I R 1962 S C 853) 
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Dawoodi Bohra community to manage its own affairs in matters of religion 
guaranteed by Article 26(b) of the Constitution. 

The case came up for hearing before a Constitution Bench of the Sup¬ 
reme Court composed of five Justices of the Court including the Chief Justice 
of India. The majority judgment held that the impugned Act was void being 
in violation of Article 26 of the Constitution and therefore allowed the peti¬ 
tion. The minority judgment was that of lone dissenting judgment 
of Hon’ble Chief Justice Sinha which is to the effect that the 
impugned Act does not run counter to the religious freedom 
guaranteed by the Constitution. The Hon’ble Chief Justice observes in his 
minority judgment that the expression ‘matters of religion’ in Article 26(b) 
and ‘activities associated with religious practice’ do not cover exactly the same 
ground. What are exactly matters of religion are completely outside State 
interference, subject, of course, to public order, morality and health. But 
activities associated with religious practices may have many ramifications 
and varieties—economic, financial, political and others as recognised by Arti¬ 
cle 25(2) (a) Such activities, as are contemplated by the clause aforesaid 
cover a field much wider than that covered by either Article 25(1) or Article 
26,'b). Those provisions have, therefore, to be construed as to create no con¬ 
flict between them. We have, therefore, to classify practices into such as are 
essentially and purely of a religious character and those which,are not essen¬ 
tially such. The impugned Act is intended to do away with all that mischief 
of treating a human being as a pariah, and of depriving him of his human 
dignity and of his right to follow the dictates of his conscience. Then the 
learned Chief Justice held that the right of ex-communication is not a purely 
religious matter and therefore the provisions of the Act do not infringe the 
religious freedom. 

But the majority opinion is to the effect that where an cx-communica- 
tion is itself based on religious grounds such as lapse from the orthodox reli¬ 
gious creed or doctrine (similar to what is considered heresays, apostasy, or 
chism under the canon law), or breach of some practice considered as an 
essential part of religion by the Dawoodi Bohras in general, ex-communication 
cannot but be held to be for the purpose of maintaining the strength of the re¬ 
ligion. It necessarily follows that the exercise of this power of ex-communica¬ 
tions on religious grounds forms part of the management by the community, 
through its religious head, of its own affairs in matters of religion guaranteed 
under Article 26(b). The impugned Act makes even such ex-communications 
invalid and takes away the power of the Dai as the head of the community to 
ex-communicate even on religious grounds. It, therefore, clearly interferes 
with the right of the Dawoodi Bohra community under clause (b) of Article 26 
of the Constitution. That ex-communication of a member of a community 
will affect m ny of his civil rights is undoubtedly true. The particular denomi¬ 
nation (Dawoodi Bohra Community; is possessed of properties and the 
necessary consequence of ex-communication will be that the ex-communicated 
member will lose his rights of enjoyment of such property. The right given 
under Article 26 (b) has not, however, been made subject to preservation of 
civil rights. Hence the fact that civil rights of a person are affected by the 
exercise of the fundamental right under Article 26(b) Is of no consequence. 

Mr. Justice Ayyangar whose separate judgement forms part of the ma¬ 
jority judgment observes as :— 



34 


The Law Review 


“The impugned enactment by depriving the head of the power 
and the right to ex communicate and penalising the ex’rcise of 
the power, strikes at the very life of the community by rendering it 
impotent to protect its^lt against dissidents and schismatics It is thus a vio* 
lation of the right to practise religion guaranteed by Article 25(1) and it is 
also violative of Article 26 in that it int rKres with the rights of the Dai as 
the trustee of the prop rty of the denomination to so administer it as to 
exclude dissidents and ex-communicated persons from the beneficial use of 
such property ” 

The decision of the Saifuddm's case which has been discussed above is 
ind*ed a high water mark of the interpretative exposition of religious freedom- 
clause in our Constitution 


The Fundam”ntal Rights in our Constitution are to some extent in 
the pattern of the Bill of Rights of the American Constitution Therefore we 
consider it worthwhile to examine what m'erpretation the religious freedom 
clause h3s received m Ameiica 

The only reference to reli ion in the orieinal American Constitution 
is fourd in Article VI, which prohibits any religious te-t for federal public 
offices However, the fir-t Amendment provides in clear and positive terms 
that Congress cannot pass laws respecting an establishment of religion 
or prohibit its free exercise 

The First Amendment launched a un.quc American experiment m the 
development of religious freedom and the separation of Church and State 
The experiment rested upon the principle that Government has no power to 
legislate in the field of leligion either by restricting its free exercise or provid¬ 
ing for its support 

The First Amendment could be applied as a restriction upon Congress 
only and not to the States Thus the Stat s were constitutionally free for 
many >ears to deal with religious liberty as a matter of slate rather than fede- 


, ‘p is I’° ss ‘ b!: >0 challenge Slate action affecting religion in the 
d«t™e ,h»,";L 0 F C °rA , ' U , ™ a,Er0 “ n ‘ Is ° nI * art -- r ,h = development of .be 
Fonrlieih restriction applied to the Stales through the 

Fon t.emh Amendmenl It will b : recalled ihat the process of bringing the 
d d h-Sfn umS So-? Und ? r lh ‘ P rotccll °" of the Fourteenth Amendment 
rw, L.m ^ far rehg'uns freedom, in 1940, the Supreme 

clause also restricted Sttte aeui m 11131 establishment of religion 
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As regards religion, the 1st Amendment contains two prohibitions. It 
forbids laws which prohibits the free exercise of religion as well as aws 
respecting an establishment of religion. 

The meaning of the 1st Amendment in the field of religion was 
considered for the first time by the Supreme Court in Reynolds V. United 
States 0 in 1878. At that time Mormons had a religious duty, when circum¬ 
stances permitted, to practise polygamy. Reynolds, a Mormon living in the 
territory of Uiah, had two wives in conformity with the religious doctrine of 
his church. However, Congress had enacted a law which made polygamy a 
crime in the territories of the United States. Reynolds was tried and convic¬ 
ted of violating the federal law. In his appeal to the Supreme Court he 
maintained that since polygamy was a part of his religious belief, the Act of 
Congress violated his free exercise of religion under 1st Amendment. Never- 
thel.ss the Court upheld the statute in a unanimous opinion and pointed out 
that the 1st Amendment did not deprive Congress of power to punish actions 
“which were violation of social duties or subversive of good order.” The 
Court further stated : “Laws are made for the governance of actions, and 
while they cannot interfere with mere religious beliefs and opinions, ihey may 
with practices. Suppose that one believed that human sacrifices were necess¬ 
ary part of rel'gious worship, would it be seriously contended that the Civil 
Government under which he lived could not interfere to prevent a sacrifice ? 
Or if a wife religiously believed it as her duty to burn herself upon ihe funeral 
pile of her dead husband, would it be beyond the power of the Civil Govern¬ 
ment to prevent her carrying her belief into practice ? So here, as a law of 
the organisation of society under the exclusive dominion of the United 
States, it is provided (hat plural marriage shall not be allowed. Can 
a man excuse his practices to the contrary because of his religious belief ? 
To permit this would be to make the professed doctrine of religious belief 
superior to the law of the land, ar.d in effect to permit every citizen to be¬ 
come a law upto himself. Government would exist only in name under such 
circumstances". 

The Reynolds decision made it clear that freedom of religion like other 
freedoms, is not absolute or unlimited. Actions in the name of religious liberty 
which violate criminal law, offend public morals, or interfere with the health, 
welfare, and safety of the community cannot he condoned. The limits of the 
free exercise of religion are defined ultimately by the Supreme Court. 

The cases of the Jehovah's Witnesses 10 _ are famous in the field of 
re’igious freedom. The Witnesses were first organised in 1884, but they attrac¬ 
ted little attention in the United States until nineteen thirties, when they 
began a vigorous nation-wide campaign to spread their religious doctrines. 

The witnessf s believe in a literal interpretation of the Bible and look 
upon modern history as a strength between Jesus and Satan. Since they be- 


9. 98 U. S. 145 

10. See Minnersvilie Distt. w. Gobitis 310 U. S. 586, Lovell V. Griffin 303 U. S. 444; 
Coy vs. State of New Hampshire, 312 U. S. 569 



36 


The Lav/ Review 


hrve that they are specially chosen agents of God, the Witnesses fight with 
Jesus in his battle to overcome Satan and usher in the new of Kingdom They 
regard all orgam>ed religion as a “racket” and are especially antagonistic to 
the Roman Catholtc Church Each witness regards himself as a minister 
of the gospel who has th* duty to proclaim the word of God to anyone who 
will listen by calling on people in their homes, distributing religious literature, 
and playing records which often attack bitterly the religious beliefs of others 
The Witnesses conflicts with the various communities stemmed largely from 
their violent attacks on other religious groups and from their sometimes 
aggressive and intolerant attitude toward prospeciive converts They have 
suffered widespread unpopularity, too, because of their literal interpretation 
of chapter 20 of Exodus which reads “Thou sbalt not make unto ihec any 
graven image , thou shall not bow down thyself to Them nor serve 

them ’ The Witnesses look upon the national flag as a “Graven image” 
and refuse to salute it 


The Jehovah's Witnesses fougnt vigorously every legal attempt to curb 
their activities The Witnesses have won majority of their cases brought to 
the Supreme Court since 193S These include cases where they won the 
right to distribute religious hand-bill without having first to secure a licence 
from a local official, that the Witnesses cannot be forbidden to knock on 
doors or ring door bells in order to give out handbills or literature, that the 
Witnesses have the right to solicit money for leligtous purposes without first 
obtaining a certificate of approval from the secretary of the Public Welfare 
Council 

On the other hand, the Witnesses' claims were denied by the Supreme 
Court in a fewr cases The Court ruled that witnesses may be required to 
secure a permit before holding a parade or procession on public streets 
That a witness can be punished for a breach of peace for using “fighting” 
words in public place 


The conflict between religious liberty and Government authority was 
most dramatically presented to the Supreme Court by the refusal of the Wit¬ 
nesses to permit their children to salute the flag Before 1940 the flag salute 
issue bad been presented to the Court on three occasions but the question 
was dismissed each time Finally, in Mmers'nlte Scnoo! District V GobittS u 
the Court sustained the constitutionality of a Pennsylvania school 
board regulation which reqmred school children to salute the flag despite 
c™^ n .V on * that JJ 1 ' cctnpulsory flag-salute violaled freedom of religion 
fi ? nS t.S.trW ‘*“"5® thc country’s preparation for possible war 

Ih^Couri’a on'V b Li, 1 '?' “"a Cltc “ m stances’' played an important role in 
Ston'i dSemed S wa i. d f llvere<1 b y Frankfurter, Only Justice 

atone dissented, but bis powerful opinion was to presail shortly 

irhetahinrL.*® ,°S b " t ’ “ st *“ cr,llcl2 ed severally by the over- 
Courf’t frnSs-1 or th7eornoM lc tors But ion,.- looked upon the 

mpulsory flag salute as a signal for the use of more 
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repressive measures against the Witnesses. Shortly after the decision, wit¬ 
nesses were beaten and driven from several communities. Many local school 
officials enforced the flag salute requirement with increased vigour. In several 
states the lower Courts treated recalcitrant Witnesses’ children as delinquents 
and confined them to state reform schools. 

Several members of the Court were disturbed deeply by the nation’s 
reaction to the Gobitis decision. In June, 1942, in conneption with another 
case (Jones V City of Opelika 1 -). Justices Black, Douglas, and Murphy, who 
had voted with the majority in the Gobitis case, stated jointly that they have 
become convinced that the Gobitis case was “wrongly decided.” These three 
Justices and Justices Rutledge and Jackson, who were appointed after the 
Gobitis decision, joined Justice Stone to reverse the Gobitis holding in West 
Virginia Board of Education V Barnette 13 where the Board adopted a 
resolution requiring atl public school teachers and pupils to salute the flag. 
Refusal to salute the flag was made an offence of insubordination which was 
punishable by expulsion. The action of the Board in compelling the flag 
salute and pledge was held to transcend constitutional limitations on its 
power and to invade the sphere of intellect and spirit which it is the 
purpose of the 1st Amendment to the constitution to reserve from all official 
control. Thus, in one of the most dramatic reversals in the Courts history 
Justice Stones’ lone dissent became the majority opinion only three years 
later. 


What are the matters of religion has been said by the Supreme Court 
of America in the following terms in Davis V Beason u at page 342, “that 
the term ‘religion’ has reference to one’s views of his relation to his Creator 
and to the obligations they impose of reverence for His Being and character 
and of obedience to His will. It is often confounded with “cultus” of 
form or worship of a particular sect, but is distinguishable from the latter." 

In conclusion we like to make reference to only two cases—one from 
Australia and the other from Canada to show the extent of operation of the 
religious freedom in those countries and what interpretation it has received. 
In both cases the Jehovah’s Witnesses are the parties. In the Constitution of 
the Commonwealth of Australia, S. 116 reads as follows : “The Common¬ 
wealth shall not make any law for establishing any religion, or for imposing 
any religious observance, or for prohibiting the free exercise of any religion, 
and no religious test shall be required as a qualification for any office of 
public trust under the Commonwealth “In Adelaide Company v The Common¬ 
wealth 13 . Chief Justice Latham of the High Court of Australia, while 
dealing with the provision of S. 116, of the Australian Constitution which 
‘inter alia’ forbids the Commonwealth to prohibit the ‘free exercise of any 
religion’ made the following weighty observations. 

* n i s sometimes suggested in discussions on the subject of freedom 
of religion that, though the Civil Government should not interfere with 
religious "opinions’ it nevertheless may deal as it pleases with any ‘acts’ 


12. 316 U S. 584 

13. 319 U. S. 624 

14. (1888) 133 U. S. 333 

15. (.67 C. L. R. 116 at page 127) 
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which are done in pursuance of religious belief without infringing 
the principle of freedom of religion It appears to me to be difficult 
to muntam this distinction as relevant to the interpretation of S U6 
The Section refers in express terras to the “exercise” of religion and 
therefore it is intended to protect from the operation of any Cora 
monwealth laws acts which are one in exercise of religion Thus the section 
goes far beyond protecting liberty of opinion It protects also acts done In 
pursuance of religious belief as part of religion *’ 

In this case the facts before the Court were • In 1941 
a company of “ Jenovah's JVilnejses” incorporated in Australia commen¬ 
ced proclaiming and teaching matters which were prejudtcal to war 
activities and the defence or the Commonwealth and steps were taken 
against them under National Security Regulations of the State. The legality 
of the action of the Government was questioned by means of a writ petition 
before the High Court and the High Court held that the action of the Go¬ 
vernment was justified and that S 116 which guaranteed freedom of religion 
under the Australian Constitution, was not in any way infringed by the Na¬ 
tional Security Regulations These were undoubtedly political activities 
though arising out of religious belief entertained by a particular community 
Latham, Chief Justice pointed out that in such cases the provision for protec¬ 
tion of religion was not an absolute protection to be interpreted and applied 
raaepetuiently of other provisions of the Constitution These privileges must 
be reconciled with the right of the state to employ the sovereign power to en* 
sure peace, security and orderly living without which constitutional guarantee 
of civil liberty would be a mockery 


. S J16 of the Australian Constitution means is that a man shall 
not oc denied the right to follow his own religious beliefs because others may 

r 3 r S Vi the P r °P net * of sucb belief or of the conduct prescribed 
by such belief. In (hu connection the High Court of Australia has observed 
in tne case referred to above * 


Section 116 must be regarded as operating in relation to all these 
,rrcs P c:t « vc of varying opinions in ibe community 
P an,cuIar religious doctrine, as to the goodness 
namruh?ESlm i , f T d i? y 3 partlcu[ , ar religion or as to propriety of any 
rcl) 8ious observance What is religion to one is superstition m 
1° for r ^° urt - «P° n some a priori basis, to disqualify 
certain beliefs as incapable of being religious in character “ 

ConstituUon^t ha r b V h ,n «J* American as well as in the Australian 
ted terms Witi out fnv *? £ I ^ Ct,om rcIl 8 l °n has been declared in unrcstrio- 
SVdilid bv ri U rf‘ 4 r !‘ 0Q ' vhatSOiVCr Limitations, therefore, have 
order and socu) DromSwn° f !f W *2 lbcsc COun tnes on grounds of morality. 
Interest of Government 0 ?? A An a djustment of competing demands of the 

SKKkSEX h c °o st «ut,on a l liberties IS always a delicate and 

S» dJa/d i^L W A* n ‘" 1 dUr ll CDCe of °b->on .o sucb m 

psouo 
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the exercise of the powers conferred on Parliament and the provincial legisla¬ 
tures by Sections 91 and 92 respectively read with the Preamble of the British 
North America Act, 1867 (the Constitution Act). 

In Saumur v A G. for Quebec 18 the Supreme Court of Canada had 
to decide the extent of religious freedom obtaining in Canada. There, 
by an action in the Supreme Court of Quebec, Saumur, the appellant 
a member of Jehovah’s Witnesses attacked the validity of a bye-law of the City 
of Quebec forbidding the distribution in the streets of the city of any book, 
pamphlet, booklet, circular, tract, whatever without the permission from the 
Chief of police. The appellant alleged that the bye-law prohibited the 
Jehovah’s Witnesses to freely practise religion. The action was dismissed by 
the trial judge and by a majority in the Court of Queens Bench (Appeal side). 
Against the judgment of the Appeal Court the appellant preferred an appeal 
to the Supreme Court of Canada. 

The case was heard by nine Judges of the Supreme Court and by 
a majority of 5 to 4 it was held, that the bye-law did not extend so as to pro¬ 
hibit the appellant as a member of Jehovah’s Witnesses from distributing in 
the streets of the city any of the writings included in the exhibits of the case 
and that the city, its officers and agents be restrained from any way 
interfering with such distribution. 

The observations of the learned Judges in the decision of the case are 
very instructive and illuminating and show the reaction of the Court in the 
aspect of religious freedom. We conclude our article by inserting some of 
these observations. 

Kervin, J. who voted for the majority observes as follows : 

Whether or not “Freedom of the Worship Act’ whenever originally 
enacted (it is now R. S. Q. 1941, C. 307) be taken to supersede the 
pre-constitution statutes of 1852, the specific terms of the enactment 
providing for freedom of worship have not been abrogated. Even though 
it would appear from the evidence that Jehovah's Witnesses do not consider 
themselves as belonging to a religion, they are entitled to ‘the free 
exercise and enjoyment of (their) Religious Profession and Worship 
and have a legal right to attempt to spread their views by way of the 
printed and written words as well as orally; and their attacks on 
religion generally, and one in particular, as shown in the exhibits filed, do 
not bring them within the exception ‘so as the same be not made an excuse 
for licentiousness or a justification for practices inconsistent with the peace and 
safety of the Province’, and their attacks are not inconsistent with the peace 
and safety of the province even when they are directed particularly against 
the religion of most of the Province's residents. As the by-law may have its 
effect in other cases and under other circumstances, if not otherwise ultra vires 
the city of the Quebec, but since it is in conflict with the freedom of worship 
of the appellant, it should be declared that it does not extend so as to prohibit 
the appellant as a member of Jehovah’s Witnesses from distributing in street 
and of the writings included in the exhibits”. 

But the learned Judge further observes that since both the right to 
practise one’s religion and the freedom of the Press fall within “Civil Rights 
in the Province”, the legislature had the power to authorise the city to pasi 
such law under head 13 of Section 92 of the Constitution Act. 


16. (1953). 2 5 . C. 299 
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Rand, J , who also voted with the majority in the result of the ease 
did not agree with the last observation of Kervin, J , and said that since the 
by-law is legislation in relation to religion and free speech and not m relation 
to the administration of the streets, and since freedom of worship and of the 
Press are not civil rights (under head 13 of Section 92) or matters of local or 
private nature tn the Province (under head 16 of Section 92), the subject- 
matter of the by-law was beyond the legislative power of the province He 
further observes that strictly speaking, civil rights arise from positive law, 
but freedom of speech, religion and the inviolability of the person are original 
freedoms which are at once the necessary attributes and modes of self- 
expression of human beings and the primary conditions of their community 
life within a legal order 


Locke, J , another learned Judge, constituting the majority, observes 
that the belief of the Jehovah's Witnesses and their mode of worship fall with¬ 
in the meaning of the expression “religious profession and worship” in the 
preamble of the statute of 1852 and in section 2 of C 307 of the Revised 
Statutes of Quebec, 1941 The true purpose and nature of the by law is not 
to control censorship upon distribution of written publication in the streets 
The r *ght of free exercise and enjoyment of religious profession and worship 
without discrimination or preference is not a civil right of the nature referred 
to under Section 92(13) of the British North America Act, but is a constitu- 
nght , 3,1 tbe P eo Pk °f the country given to them by the statute of 
1852 or implicit m the language of the British North America Act The pro¬ 
vince was not therefore empowered to authorise the passing of a by-law 
restraining the appellant’s right of freedom of worship He also obsenes 
o?r»S W p^ rt n cr . tr vK C T htS u upon thc J ur,s diction of Parliament under 
Section 91(27) of the British North America Act It creates a new criminal 
offence and is ultra vires 


•v-.S' J an £ Jaschereau, J , in their dissenting judgment observe 

iSfZSfL'S* °J the L by-law is to control and regulate the 

usage of streets in regard to the distribution of the pamphlet The provi- 

-Rntish North Am ™ n0t by the P rea mble of Section 91 of the 

& A r^u Act *? 0r have they the character of a criminal law 
freTdoro7wo^?n , h o^ ,gM h , d,str,bu ‘ e Pamphlet was an act of worship 
Provmoe f h P 1 an abso!ute right but is subject to control by the 


in the competence of the Legislature tn nr nt, l^ USC ^ lsor ^ er ; since it is with- 
tion in the streets of inttenmtS roIub,t . or to the dismbu- 

recipients thereof with the no'ssihle f^ 3 1 . ,en p Cnc y to ,nsu l £ °r annoy the 
perhaps violence in the streets TSr IS? 11 of g,VI . ng nse , t0 disorder, and 
to matters assigned to it ond*r th- Bm«h a* 1 ”* 1 lcglshture ,n relation 

invalid because it interferes to a h m ,f!j Sb ^ ortb America Act is not rendered 
press or the freedon^of religion llQUted extent with cither freedom of .be 
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Introduction 

Centuries after centuries roiled asvay; Empires after Empires came and 
disappeared like whirlwinds; patterns after patterns of Governments showed 
their face on this earth, had their day and withered away giving place to new 
ones, but all in their turn onlys trengthened and thickened the notion of Rule 
of Law. Every race on the Globe embarked upon new experiments but every 
one of them added renewed and evergrowing faith of mankind in the Rule 
of Law. Sir Ivor Jennings also supports this notion. 1 

Is rule of law a creation of chance or did it come as a brain waive in 
one fortunate human being’s mind in the world? Can any particular nation 
on the Globe claim it as an exclusive legacy of its own ? These are some of 
the intricate questions which pose before an inquisitive researcher and an 
answer to this pertinent question will be a gist of nations’ history all over 
the world. It is a problem related to human nature as a whole. I, therefore, 
respectfully differ from Dicey when he remarks that “The Rule of Law” is 
peculiar to England. 2 A research will show that there has been craving for 
Rule of Law in India right from the time of Vedas 3 , and so is the case with 
many other countries of the world. 

Nearly in all the countries of the world there is an earnest desire of 
the people that there must be the Rule of Law. This desire is neither new 
nor h result of some recent social or political development, rather if we take 
up a 'historical survey we shall find that traces of this desire are, in some of 

__ “t 

1. See Jennings—‘The Law and Constitution”, 4th ed , p. 44 wherein be beautifully 
summarises the position : 

' '“The rise of liberalism and the burden of despotic rule created popular leaders 
> • prepared to rebel. As the liberal tradition developed on English principles and 
By French methods, many menarchs shared the fate of Louis XVI or where urged 
unceremoniously into retirement. It was considered necessary to extend the notion 
and ambit of the Rule of Law. It ceased to be only.a rule among citizens and 
f • became also a rule among rulers.” - • 

t 2. See Dicey, "Law of the Constitution," 9th ed., p. 188: 

“Yet, even if we confine our observation to the existing condition of Europe we 
shall soon be convinced that the Rule of Law’even in this narrow sense is peculiar 
to England or .to .those countries which like .the United States have inherited 
English traditions.” 

3. Its existence in ancient India is discussed later. ,. , ■ - 
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the countries even centuries o!d But despite this age-long and universal 
desire we witness that there are upheavals, coupde'etal and overthrowing of 
Governments in one corner or the other in Asia The prese it paper is an 
effort to find out the various meanings and sense in which the term “Rule of 
Law” is construed in different countries and to investigate the causes of these 
sudden upheavals tn the face of constant desire of the people for the Rule 
of Law It is also to find out those essentialpre requisites and the backgrounds 
in which alone the Rule of Law can thrive, prosper, and continue 

Why an All-pervading cry for Rule of Law 7 

It can be safelv said that Rule of Law is a handsome son of an ugly 
mother as the birth of a cry for Rule of Law is everywhere from the womb 
of tyranny If we look to the Historical and political evolution of various 
gigantic countries we shall find that at one time or the other history has 
recorded terrifying rule of monarch or despot who crushed the people, 
made their life hellish and ultimately compelled them to remedy it or to 
perish History is replete with such instances If you go and ask the rema¬ 
nents of the time of feudal England they will tell you of a time when feudal 
lords and despotic rulers dreamt of gcdly powers in themselves to rule 
the people as they liked The result was that there were wars, revolutions, 
upheavals, bloodsheds and beheadings of the monarchs too It was only 
after this long, long tale of woes and sacrifices and the period of pitch dark¬ 
ness that the Rule of Law dawned over that land Then let us come to France 
and go to the old lanes where even walls echo the shiverings of historic 
French Revolution and sand of streets still smell the blood of nobles 
The Russians too must not have forgotten the days of Tsar when he ruth¬ 
lessly ignored the people as also the repetition of old formulae by Nicholas 
II when he said, 

“Obedience to his au*honty, not only for wrath but also for con¬ 
science sake. Is ordained by God Himself” 1 

The words of Nicholas II rang like an atavistic echo of Ivan, “the 
Terrible”, when he pronounced that “the Rulers of Russia have not been 
accountable to anyone but have been free to reward or chastise their sub¬ 
jects ” Similar was the claim ot Feter the Great who wrote 

“The autocratic monarch has to give an account of his acts to no 
one on earth, but has a power and authority to rule his states 
and lands as a Christian sovereign according to his own will and 
judgement "• 

It was after this crushing era that a lust for rule of law emerged and 
impationed the hearts and minds of the people. We shall find this spark id 
the famous letter of Belinsky which he wrote to Gogol*. 


4 p Q 68 C ' 3 ^ B H ‘ Sm7rncr ' " Ssnt * of Russian History /• 2nd ed , (London, tWN 

5. Merle Falntod, "Bov Russia is ruled,' (Massachusetts, 1953) p 4 
6 lbidjP 7. quoted V G Behnjky, “StlccUd Philosophical works." (Moscow. 1948). 
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"Russia sees her salvation not in mysticism, nor asceticism, but in 
the success of civilization, enlightenment and humanity. What 

she needs is not sermons.or prayers (she has repeated 

them too often!), but the awakening in the people of a sense of 
their human dignity lost for so many centuries amid the dirt and 
refuge. She needs rights and laws conforming not with the preach¬ 
ing of the church but with commonsense and justice and their stric¬ 
test possible observance." 

Then come to the New World—the today’s beautiful land of America 
—where people groaned so much under the then terrible rule of Britisheis 
that after independence one New England farmer wrote in his grotesque 
language : 

"We do not need any Goviner but the Guviner of the Universe and 
under him a States Gineral to consult with the wrest of the 
United States for the good of the whole" 1 

I have given these examples and sketches of centuries’ old history to 
imprint upon the minds of these who think in terms alternative to Rule of 
Law that the doctrine is called out of the rule of centuries of human a gomes 
and as such has its roots deep in the hearts of mankind all over the universe. 
This sacredness and antiquity is essential to show that if at all a people in 
any corner of the Globe revolutionise and react against it, that is, the so- 
called democratic Government claiming to have a rule of law, there must be 
some flagrant departure from its basic principles which constrains them to 
revert back their liking to dictatorship—a sister of old despotism. 

Now before proceeding ahead in our investigations of these essential 
backgrounds and causes of upheavals, it will be worthwhile to note as to in 
what sense and connotation we have to take the phrase “Rule of Law” as 
different giant thinkers have depicted the picture in quite different ways which 
give more than one meaning and connotation of this phrase. A critical 
survey of all the possible aspects of Rule of Law is thus essential. In this 
detailed process of survey of all the aspects of Rule of Law I shall also try 
to show, wherever relevant and suitable, that the theory of "some essential 
background ” is applicable to all its different meanings and senses. 

MEANING OF RULE OF LAW 
In Europe and England 

The term. Rule of Law, has been defined and explained by various 
writers in various ways. "In a general way,” says Gosnell, "The rule of 
"law simply means that the law and not men should rule, that known rules of 
procedure and not the personal will or whim of officials should control in all 
exercises of Governmental power 8 .” Writers like Aristotle, Dicey and Sir 


7. J. T. Adams ,—"The Epic of America," p. 78. 

8. Gosnell, Lancaster and Rankin ,—'"Fundamentals of American National Government" 

(1955) p. 58. 
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Ivor Jennings have given various meaning to this term leading to various 
senses Long ago Aristotle had realised that justice could be rendered by 
following a course of law and not by the whim of the ruler* He, therefore 
said, * The Rule of Law is preferable to that of any individual ” 10 It shows 
that he desired the ruler of his time to act as per the dictates of law 

According to Dicey the Rule of Law, supremacy or predominance of 
law, means three things He observes “when we say that the Supremacy or 
the Rule of Law is a characteristic of the English Constitution, we generally 
include under one expression at least three distinct though kindred concep¬ 
tions ” n These three conceptions are as under — 

(1) It means, In the first place, the absolute supremacy or predomin¬ 
ance of regular law as opposed to the influence of arbitrary power and exclu¬ 
des the existence of arbitrariness of prerogative, or even of wide discretionary 
authority on the part of the Government Englishmen are ruled by the law 
and by the law alone, a roan may be punished for breach of law, but he can 
be punished for nothing else 11 

(2) “It means, again, equality before the law or the equal subjection 
of all classes to the ordinary law of the land administered by the ordinary 
law courts ” 1S It was mainly in the sense that the Rule of Law requires 
that even the administrative officers from top to bottom should be answer- 
able to the ordinary law courts and the distinction made in countries like 
France by establishing separate “administrative tribunals” to try the officials 
should not be allowed to exist 

. r ^ u ^ aw ’ ,asf, y- b c us:t * as a formula for expressing 

the fact that with us the law of the constitution, the rules which in foreign 
countries naturally form part of the constitutional code, are not the sources, 
but the consequence of the rights of individuals as defined and enforced by 
the courts, that in short the principles of private law have, w th us, been by 
the action of the courts and Parlument so extended as to determine the posi 

tion of the Crown and or its servants, thus the constitution is the result of 

the ordinary law of the land ” 14 


9 mnPNnnvH and Ranl '“ ■ F “ndameniali or American National Govern¬ 
ment 11955) p 58 Citing Amtotle 

“'? bc r °“ < ’ d in,h ' ' or Amtotle After eaam.n- 

al ■ *° d “coy. tire Greet pbiloaoptn, reached 

be™,, hi h ' h *< end not men abould role ■■ Th„ w.r preferably, be Ibongbt. 
bfOotmil b n'™, ' ' hm wa ’ of<be teen In the rule even of the 

S ™ ' h :: ,a,d ’ llw » "f'“o» unaffected by dear,.” and banco 

A aafee aovereign than even the wisest man or group of men 

0 Arla.n.l=--Po,,„c„ It „„ 6) p 

11 Dicey Law of the Constitution,” 9th ed. p 187 

12. Ibid. p. 202-3 

13. Jbtd. 

U Ibid. 
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We shall now advert to the views of Dr. Jennings who is a big critic 
of Dicey. He says, “The rule of law in this liberal sense requires that the 
powers of the Crown and its servants shall be derived from and limited by 
either legislation enacted by Parliament or judicial decisions taken by inde¬ 
pendent courts.” 18 . 

j He remarks that the idea of Rule of Law is very wide and vague 
involving many a things. He criticises Dicey saying that “it is not enough 
to say with Dicey that Englishmen are ruled by the law, and by the la\v 
alone, or,in other words that the powers of the Crown and its servants are' 
derived from the law; for that is true even of the most despotic states. The 
powers of Louis XIV, of Napolean I, of Herr Hitler, and of Signor Mussalini 
were derived from the law, even if ihat law be only “the leader may do and 
order what \ he pleases The doctrine involves some considerable limitation 
on the powers of every political authority, except possibly (for this is open 
to dispute) those of a representative legislature. It is clear, however, that 
it involves the notion that ail Governmental powers save thpse of represen¬ 
tative. legislature, shall be distributed and determined by reasonably precise, 
laws. Accordingly a king or any other person acting on behalf of the state 
cannot exercise a power unless he can point to some specific rule of law 
which authorises his act. The State as a whole is regulated by law.” 1 * 

According to him the notion of rule of law has undergone a revolu¬ 
tionary change with the passage of time and change in the structure of the 
society.' Sometime it was synonym for equality when people used this princi¬ 
ple as against the unequal distribution of property as in the Peasants’ Revolt 
in England. 17 

Later on in 19th century the notion of economic inequality was out of 
sight and then the people in England concentrated on “Equality before the 
law” which meant that among equals the laws should be equal and should 
be equally administered, that like should be treated alike.” 18 

Then came an era wherein the idea was that Rule of, law implies the 
even less precise notion of liberty. 19 Thus liberty became the gist of Rule 
of law. Dr. Jennings says “Liberty like equality, was regarded as a funda¬ 
mental or natural right which had in many states been destroyed by the 
development of absolute governments ” i0 


15. Jennings :"The Law & the Constitution,’' 5tb ed. (1959) p. 47. 

16. Jennings : "The Law of the Constitution,’’ 4th ed. p. 46-47. 

.17. Ibid, p. 48. It is in this context that he quotes Rousseau saying, "... ..it is plainly 
contrary to nature, however defined, that children should command old men, fools 
wise men, and that the privileged few should gorge themselves with superfluities, 
while the starving multitudes are in want of the bare necessities of life.” 

(Also see Rousseau,—“Origin of Inequality ,” Everyman ed. p. 238). 

18. Jennings, op,,cit. p. 49. 

19. Ibid, p. 48. 

20. Ibid, p. 52. 
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Thereafter cams the theory of Dicey giving the three concepts (earlier 
mentioned) of the Rule of Law Dr Jennings after giving this evolution of the 
notion of rule of law criticises Dicey in details, 11 and finally concludes that in 
his opinion Rule of Law more accuraiely means a democratic or Constitutional 
Government and that the virtues of Rule of Law automatically flow m their 
turn when such Government is once established The gist of Dr Jennings 
arguments is that constitutional government is the aim of rule of law and 
as such a written constitution is the fundamental law of a country, as all 
the three wings of the Governmental machinery take their powers from the 
constitution and cannot arbitrarily pass out of this set limit This funda 
mental check upon the Governmental powers not allowing them to become 
dictatorial is the aim of Rule of Law 11 


Wade and Phillips also, at places, modify and criticise the concepts 
given by Dicey but agree with Dicey in mam outlines They agree that there 
should not be arbitrary power with the Government and the discretionary 
power and powers of delegated legislation should be exercised very scrupu¬ 
lously and judiciously The courts must be independent and impartial, and 


21 Ibid, p 52. 

22 It will be enlightening to quote him here "The truth Is that the rule of taw is apt 
to be rather an unruly horse If it is only a synonym for law and order, it u 
characteristic of all civilised states, and such order may be based on principles 
which no democrat would welcome and may be used, as recent examples have 
shown, to justify the conquest of one state by another. IT it is not, it is ant to 
express the political views o'the theorist and not to be an analysis of the practice of 
Government, if it ]S merely a phrase for distinguishing democratic or Constitution¬ 
al Government from dictatorship it i» w„ e to ia 7 to, for democracy rests not on 
any particular form of executive Government nor upon the limitation or the 

nof u P° n anything implicit in the character of Its penal 
°? hC f lhat P ° Ilt,cal powcr rem in thc > a « analysis on free elections, 
carr ed out us a state where cnticsm of Government is not only permissible but a 
P *" where this is so Government must necessarily be carried on in 

L^nle Zr th * and w,1,)n * conJenl and cooperation of the 

‘ ha ! fa,h lo persuadc Public opinion will be overthrown 
nelnl .hJ. iT, , 0 ; ? * e *“ M - lb * other consequences follow A 

ment that don nm d fc ,reeUoB of pub,lc Policy by turning out a Govern- 

respect of eachl insist that ** W,,h popu,af ,dca Wl11 usually (though not always in 

or wealth anri v 7 j wpective or race, religion, colour, social importance, 

*»»»« .11 Finally tta 

is more easily felt than anal rj° meDt Crea,cs an ateQ osphexe of freedom which 

rrerfoootmovcmreland of ,' Sh ' ‘ "mtensar, upon 

dom or thought These are P ., , bove a,l » any a ««npt to restrict free- 

on the mind of any observantmsMn” T h * Ch never1he,es * Produce an impression 
state into a Tree country ** P who crosjes the boundary from a dictatorial 
See Jennings, op clt p 59-60L 
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every man should be answerable before ordinary law.* 3 

Thus in England the proposition has, since centuries, been asserted 
that no official should act without authority of law even thoush his proposed 
action may perhaps be quite desirable in any individual case. 24 ' 

In America 

In the United States, "the rule is inextricably associated with the doct¬ 
rine of the separation of powers, the principal purpose of which has been to 
prevent the exercise of personal power as distinct from power in accordance 
with law. It is the object of this constitutional contrivance to prevent the exer¬ 
cise of arbitrary power by requiring the adoption of rules only after a process 
of debate, deliberation, and conference intended to maximise reason and m ini- 
mise mere will.” 28 The doctrine of separation of power is closely connected 
with the rule of law as remarked by Justice Brandies. 26 

The aim of doctrine of separation of power is to maintain the rule of 
law and to keep the executive under the law. In one recent leading case 
Justice Jackson remarked. 27 

"The essence of our free Government is ‘leave to live by no man’s 
leave, underneath the law’—to be governed by those impersonal 
forces which we call law.With all its defects, delays, and 


23- See Wade & Phillips, '• Constitutional Law,” 4th ed., p. 58. While commenting on 
rule of law they conclude “It involves the absence of arbitrary power; effective 
control of and proper publicity for delegated legislation, particularly when it 
imposes penalties ; that when discretionary power is granted the manner in which 
it is to be exercised should as far as is practicable be defined, that every man should 
be responsible to the ordinary law whether he be private citizen or public officer; 
that private rights should be determined by impartial and independent tribunals ; 
and that fundamental private rights are safeguarded by the ordinary law of the 
land.” 

24. Dicey, "Introduction to the Study of the Law of the Constitution," 8th ed. (1915) 
pp. 183-84. 

Prof. A. V. Dicey mentions this aspect of law very beautifully when he says : 

••.No man is punishable or can be lawfully made to suffer in body or 

goods except for a distinct breach of law established in the ordinary legal 
manner before the ordinary courts of the land. In this sense the rule of law is 
contrasted with every system of Government based on the exercise by persons 
in authority of wide, arbitrary, or discretionary powers of restraint ” 

25. Gosnell and others, op. cit. p. 59 

26. See a classical statement by Justice Brandies, in Myers vs. United States, 272 U.S. 
52(1926);,' 

"The doctrine of the separation of powers was adopted by the convention of 1787, 
not to promote efficiency but to preclude the exercise of arbitrary power. The 
purpose was not to avoid friction, but by means of the inevitable friction incident 
to the distribution of the governmental powers among the departments to save the 
people from autocracy." 

27. See Youngstown Sheet and Tube Co. vs. Sawyer, 343 U.S. 579 (1952). 
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inconvem nces, men have discovered no technique for long 
preserving free Government except that the executive be under 
the law and that the law be made by parliamentary deliberations " 

The rule of law as enforced by American Courts is also effective 
against arbitrary acts of legislatures The Courts have never hesitated to 
declare void the legislative acts which appeared to them arbitrary or unrea¬ 
sonable The “due process oflaw” required by 5th and 14th Amendments 
to the national constitution is a step to maintain the rule of law. 

In the United States the rule of law is claimed and established wher¬ 
ever there are concrete controversies and clashes between citizens and 
officials which are settled by an independent judiciary. 18 

Attempting to define the meaning of Rule oflaw in America the com¬ 
mittee to cooperate with the International Commission of Jurists in its state¬ 
ment says 18 

l 

“The‘Rule of law’as a term m common usage by the disciples of 
Anglo-Saxon law is not susceptible of such precise definition as 
to tarry the same meaning to ail ” , * 

“ it is assumed to be the body of precepts of fundamental indivi¬ 
dual legal rights permeating institutions of government which are 
vested with appropriate power of enforcement and those proce¬ 
dures by which such precepts may de applied to make those rights 
- effective These elements—of precepts, institutions and proce 

i dures—exist in law to effect the protection of essential interests 

of the individual guaranteed by society through limitations on the 
authority of the state ” 


i l Un !. l l d Statcs Ru k of Law is construed to mean Constitutional 

!!!u T ! y Tl .u Cons,,tl J t,ona l liberty is of two kinds”, the commiitee adds, 
that which in the generality is framed by political checks and balances upon 
government action and that which in specific instances of encroachment is 
assured by the protecting arm of judicial review of statutes, acts of admmrs- 
S a c?l,°r Cr C ° Ur r dec i slons The “Checks and balances” of 

“ n5tltm ‘ on are found in express denials of specific power, eg 

“ r,am . l yP« of possible statutes and in the general 
reservation to the people and the several states of all powers not expressly 
conferred by the constitution upon the federal government 80 Summing up 


2S See Gossett and o tcu.op cil p 61- 

pkad th^ord-ri of C «h n ° n8hU am,n 8 ffom their official post lion , they may no* 
pcrfor m e d*byottier *p e nd nh . jfi 1 * a I lon ot «o U ld l , f 

they may he hr b ,hc * oIe exception or the President himself, 

?unm'TlO b '' ,h ' «* International CommiM.™ o' 

3a Ibid p *28 ‘ 
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the meaning and structure of the rule of law in the United States one of the 
participating groups of the committee narrates it in the following words: 31 

“I. Freedom from private lawlessness provided by the legal system 
of a politically organised society ; 

“2. A relatively high degree of objectivity in the formulation of 
legal norms and a like degree of even-handedness in their applica¬ 
tion ; 

“3. Legal ideas and juristic devices for the attainment of individual 
and group objectives within the bounds of ordered liberty; 

“4. Substantive and procedural limitations on governmental power 
in the interest of the individual for the enforcement of which 
there are appropriate legal institutions and machinery.” 

In Canada 

Canada has also got a long history of the Rule of Law. Even in the 
old Massachusetts Constitution there was a provision guaranteeing the exis¬ 
tence of rule of law. “The provision in the old Massachusetts Constitution,” 
says Dawson, 32 “that ‘this shall be a Government of laws and not of men’ 
was clearly a vain hope, but it was an endeavour to state in one phrase sub¬ 
stantially the same idea—the certainty of legal procedures, the absence of 
untravelled official power, the protection of the citizen against unknown and 
unpredictable authority.” 

iFrom the historical account of the development of responsible Govern¬ 
ment n Canada 33 it will be clear that Canada long ago accepted without 
reservation the British idea of the Union of the executive and legislative 
branches of Government. This theory brings the chief branches of Govern¬ 
ment under the control of one—that is the legislature. The Parliament thus 
san dominate the two other branches. In practice, however, the British 
Parliament never exercises this control over the judiciary, not because this 
control is not available, but rather because it is universally recognised to be 
undesirable. The judiciary is thus independent. The same independence is 
available in Canada also. 34 This position is rather stronger in Canada. 3 ' 


31. Ibid, p. 29. 

32. Dawson ,—“The Government of Canada,’’! >949)) p 88. 

33. Ibid, p. 11-24. 

34. Ibid, p. 89. 

35. Ibid P, 90, “The virtual independence of the judiciary in Great Britain exists legally 
by virtue of voluntary parliamentary abstention and self-denial; but in Canada the 

. ban on interference is in large measure imposed on Parliament by the provisions of 
the written constitution which Parliament in itself has no power to change. In 
Canada, as in various other countries, there is a vast domain of delegated Icgisla- 
■ lion. The delegation of discretionary powers to ministers may apparently be a 
threat to the liberty of the people and to the rule of law, but it is in fact not so.” 
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Regarding delegated discretionary powers to ministers, Dawson says that it 
is subject to judicial control and in no case transgresses the limits set out by 
the statute 31 Not only this, the courts have also got a general authority to 
review administrative procedure to ensure that it is fair and does not violate 
the cannons of natural justice 87 

In one leading case the Privy Council while dealing with the discre¬ 
tionary powers said * But the power given to the minister is not an 
arbitrary one to be exercised according to his fancy To quote the language 
of Lord Halsbury in Sharp V Wakefield (1891; AC 173 at page 179 be must 
act “according to the rules of reason and justice, not according to private 
opinion, according to law and not humour It is to be not arbitrary, vague 
and fanciful, but legal and regular ” 34 

Thus we find that in Canada also the sense and meaning of the rule of 
law is taken to be the same as m England 

Rule of law m India 

Some people might be under the misapprehension that the idea of 
Rule of law came to this country with the advent of British system of courts 
and exercise of English law principles in this country but as said earlier 
the concept of Rule of Law is not new to us From times imme¬ 
morial, when many modern big nations of the world had not attained 
legal and constitutional maturity, scholars in India had written much about it 
In the Rtgveda —the oldest book of the world—we find instructions 
and authentic Constitutional provisions which clearly show that a Ruler 
alone should not be made all m all and should not be allowed to decide the 
fate of the people according to his own whim and caprice He should take 
help from the Parliaments for deciding duties and liabilities 

The Rigveda says 

sfifar ttjtht ssmprft ii m \t*I 

That is The king and the people together should appoint three 
committees or Parliaments which should guide the people in all respects and 
thus make them happy by deciding the course of Dharma l e duties and liabi¬ 
lities ** 


36. Sec Ibid, p 322 ‘The exact nature of the power of the official who has acted In 
the matter ts, for example a proper subject for judicial review, and no official 
(Minister or Cml servant) can wield any more or any different power than has been 
conferred on him by statute In short the courts always stand ready to name the 
bounds of delected power and to see that these bounds are at all times respected - 
11 See, Report of Committee on Ministers* Powers (in Canada) pp 75-80 
3S- See. Minister of National Revenue w Wrights’ Canadian Ropes. C.T C. (1947), I, 
at pp 14-13 

39 S«n th ^ ,C », lr T ,atl0n : 1 hat< depended a P° n Hindi Translations by Maharfshle 
Dayan and in ha famous books “Satyottkaprekaih’' and •Rlgvedodlbhashyobhamlkif. 
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There is another direction found in the Atharvaveda which ordains that 
Rajdharma, that is, law, should not bind only the common people but should 
equally bind the three Parliaments and the military also. 40 

In the following lines of the Shatpath Brahman there are clear and 
emphatic directions for Rule of law: 

ra r ? , TTT% cnwr^p^f f^fr nrewq-1 TP^p rraf 

PRW1% Tf 5^ q^T fl% 11 

That is: If the Rulers remain without any control of the people, they 
will naturally harass and keep the people downtrodden because a king or 
ruler, left alone, will surely act like a ferocious animal. Therefore one 
person should never be made all in all and there should be parliaments and 
the rule of law to keep him also under control. 

Attention may also be drawn to the times when the Manusmriti, a 
famous Code of Law, was written. Manu is considered to be the father of 
Indian Jurisprudence. He has given clear directions regarding administration 
of justice and awarding of punishments which should be done strictly after 
consultations and full consideration as also according to set principles and 
cannons of law. Justice otherwise done will surely create havoc and chaos. 42 

Further, the Rule of law directs that the big and the small, the Prime 
Minister and the peon should all be treated alike and held equal in the eyes 


40. See tT. ? R/^f, 3 «l” 

“cPT *HTT ^ I 

That is “And the Rajdharma should be followed not only by the people, but by 
all the Parliament, the big committees and the Military also ” 

41. See “SRT^r. ??/*. 9/(tf. V.*)" 

42. See “FgGHfa, «/?«-?£, 3°-?? l" 

stott: i ?r*nfteir: snirfaeg fa;mPT% 

TO: it" 

That is : If the justice and punishment is awarded after full consideration it makes 
the people happy ; but if it is done without any cannons of law and principles, it 
creates havoc and chaos everywhere. 

' Snii|PTT gfeTT I H SPRl RTWt % g SPrcfT II ” 

“sjfsRT rrzTi i sr°rg' sprat h” 

That is : A Ruler without proper training and education and without the advice 
and help of intelligent people, cannot at all render good justice to the people. 
Justice and justiceful punishments can be rendered only by those rulers who are 
noble souls and have high character and who do consultation and get advice and 
help from the learned persons and act according to laws given in Sbastras. A 
Ruler who is irresponsible towards laws contained in Sbastras is, thus, 
forbidden to administer justice. 
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of law This very therae we may find in the MamismnU where Manu says that 
whiever breaks the law and does not fulfil his obligations, be he the father, 
teacher or a friend, must be punished by the Ruler 43 The Ruler is thus 
warned that everyone including his nearest relations and revered priests arc 
under the domain of “Rule of law” and in administering justice he should 
not hesitate to punish him when found guilty 

These are few quotations from various Shastras written at different 
periods of history which will amply show that in ancient India there was 
always and everywhere a Rule of Law which bound the Ruler and the subjects 
alike 


In the mediaeval period also our history is replete with instances after 
instances in the times of King Bhoj, Vikramaditya, Bindusar, Ashoka and 
others which are ideal and clear exampl-s of the Rule of Law 


Furthermore even just before the advent of British rule in India the 
period ot Moghul Emperors like Jehangir is an eye opener so far as rule 
of aw is concerned His offering himself for equal punishment under the 
r»i.! nar S coun t r y e'en in those days of feudalism and despotic 

r, U Lt !n * c ," orId * * tan ^ s °nt t0 be an exemplary conduct and an illustrious 
practical working of the “Rule of Law ” 


^!,5?? ards V? odcrn Jt will be sufficient to say that our Consti* 
ConstitutingP r ^ c “ ut, ons against arbitrariness as enshrined m the 
ho!s and Hi States and thc Br|tlsh Common Law and conven- 

eaualiw bSnrVt dly re 3 UIres deta,,s here The Constitution guarantees 
WEPS*? 1 and ct * ual P^^ction by the law and as such ‘a rute 
wardness nf “ oweVer * "orth pointing out that due to economic back- 
tmirSahl- ?i C u P / Csent u ,s vei 7 hard, and sometimes rather 

S b- Sf mS n 3 ? th , e , benebts and S=t the sh-Iter of rule of law, which 

Wool U*'reartof H,sh Cour,J ,bal 100 cos " y 

would humbly express ih?? and conctpts of dlfTerent writers I 

judiciary, aboliti 3 P n or ^ C deraocra, «c Government, independent 

poucrsof de,£ 2 aled ,c s ,5,a : 

parts or rule of law are ° n ! y the var,ous means and component 

fa », conc ?!'™ o'?* R»'» of 

at large in a determ,n-d Tern ^ ‘ he availability of justice to the masses 
creed, colour and nationality? ^ lhout any kmd of distinction of caste, 


See MonttmriU 8/333 

spna, f 

Ruler, It matters JjuJ- tTbc Dharma > mu** be punished by th< 

« PurohSt (the pnest) V ’ e e a father, a teacher, a Friend, a wife,a ton 

«. Indie, Commotion, Article ,4 j, 
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Thus in the humble opinion of this writer the term “Rule of Law ” 
means the deliverance of natural justice to every person in a political society 
according to some fixed principles without any discrimination of caste, 
creed, colour, status in file or mode of trial, the rulers’ wishes having no 
place in the judgement whatsoever. 

We have to arrive at this distinct conclusion because the remarks of 
Dr. Jennings that the Rule of law mainly means a democtacy (of English 
type) are losing their weight with the latest development when even the 
Communist State like Russia has shown its inclination towards correct phase 
of democracy by taking recent revolutionary steps like abolition of central 
spying police (N K V.D.) while, on the other hand, some of the democracies, 
which are corrupt, could not convince the people that they are delivering the 
Rule of law to the Masses. 45 Thus whatever may be the various means and 
modus operandie, the people at large are concerned to get a true and un¬ 
qualified iustice and this is their expectation of the rule of law. If they get 
justice in all aspects of their life they are happy, no matter what form of 
Government is ruling in their country. 

Thus far we have discussed the position and connotations of rule of 
law as prevalent in various democracies of the world in ancient and modern 
times. 


Our attention at the same time goes to the fact that in recent decades 
various democracies, especially in Asia, utterly failed, revolutions shook not 
only heads of Governments but heads of many Emperors also. The so-called 
rule of law was smashed to pieces and dictators were, though temporarily, 
hailed by the people. ‘Why it was so?’ is a big riddle to be peeped into and 
causes thereof to be explored. 

When we cooly ponder over it, we find that there arc some essential 
pre-requisites for rule of law which must be available in a society and when 
any one of those factors fails, the lamp of rule of law also flickers and the 
faith of the society in the concept of rule of law fades away. In the result, 
then, chainwise comes chaos, obsecurity, frustration, revolution and coup 
de’etat. 

In the humble opinion of this writer the following are the essential pre¬ 
requisites for the continuance of the rule of law: — 

(1) Good morale of the Government. 

(2) An excellent moral standard of the people. 

(3) An ideally honest and bold judiciary. 

(4) An atmosphere and general tendency of nation towards socio¬ 
economic justice. 

(5) An honest and ideal Bar. 


45. This conclusion is very well drawn from the downfall of so many democracies in 
Asia in recent years. 
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1st Pre-requisite Good Morale of the Government 


We now begin our observations with the three concepts given bj 
Dicey His first postulate was 4 Supremacy of the Law”. By this Dicey 
meant ihat a cni7en should foresee the consequences of his conduct and he 
should not b; punished save for a breach of law His trial too should be in 
the ordinary courts of the country The Government should not have any 
arbitrary power This can however be practicable only when the executive 
heads and ministers keep their morals upto ihe mark, use their power 
honestlv md strictly according to the spirit of constitution and exercise the 
discretion giv n to them very judiciously But if we look at the functioning 
of the governm nts in various parts of the world we shall find that in prac¬ 
tice, the heads of govtrnments frequently falter from their path There are 
aberrations upon aberrations when persona] jealousies, nepotism, self inter¬ 
ests ard retaliations play their role in the minds of executive heads There 
are very few countries where good traditions of England and U S A are 
now a-days worked into practice Even in England it cannot be expected 
always and from dll the people that the lessons of top honesty and morals 
will be adhered to Prof Jennings himself has admitted this fact very 
clearly that powers are abus“d and justice frustrated 48 The notion of rule 
of law simply remains on paper In so many countries of Asia where de 
raocracies were at work, revolutions and upheavals became the "fate-accomp¬ 
lice In Chianu’s China there was democracy but revolt came, in Pakistan 
there was democracy but the tide appeared, in Burma there was democracy 
but the volcano burst, in Iran and Egypt there were so called democracies 
but the earthquake thrilled, m Indonesia and Ceylon there were democracies 
but the ocean-waves sw pt and are still sweeping In India too corruption, 
hoarding and black-markcting are blotting and blackspotting the fair face of 
democracy After all why these storms and gales arc roaring and rumbling 
in so many corners? Not because there are no constitutional Governments 
there, not because the rule of law ts not there in theory, not because the 
P* Pf wc N* verse d ,n Ihe art of governing (nav, they are rather more 

. P * harnr n er ° u t and model out the laws and Government machinery 
c , nds * r th L ou S h ephemerally, befooling the common man) 
thf mSt in?? hc i ads 0f the g0Vcrnraents not keep their morals upto 
the mark and implunge .mo nepotism or amassing wealth 

„„„ ‘ be . C ,’i, ampl ', ° r Paklstan In the first instance tvben military 

craze ofnnweTnnh?' "i 7” "~ soltly < lh °“S h partly it was) owing lo the 
with the then so enll'^f i 111 ltary of Luers but the common man too was fed UP 
Ih-Tr 'nulse ihnt r n dc . m “ ra "u ad “>nistration and it was only aflrr feclin, 
the k£tafto££ „me r yy “ b a " d J h,s ra '" la O' Lieutenants dared to play 
m face of the So railed -Se oTlaw" °” d "' p0 " !,n WCIe 'Uuipant in all comers 


46. See Jennings op at p 290 

aOmUZi OTbtri*ita '"iotc o'fth'!•*” d ' nV " 1 rCS ^ ,r ° r ” 01 ' 11 

limn .bused Siimlar!. some ' G ° v "™'"Ud powers in England are iwe 
of comm,.,., r„, c™eL ‘T ‘ C °" t " hm ab “" d °’" r T' 

impossible, and „ „ „ r „ P “ tw P a P" enl.ciim or a lodge almost 

its smul.tr power ” 1 tbe Hou * e of Commons has on occasions abused 
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Even the big Civil Service Officers were involved in crimes. While 
the people were starving foodgrains were found in hidden stocks more with 
the leader politicians than with the businessmen. One political leader alone 
was caught having hidden six thousand tons of foodgrains with him. 47 The 
ministers and leaders were busy in doing nothing but leg-pullings of their 
colleagues The result was a series of changes in the Governments culmina¬ 
ting into an ultimate collapse of “the democracy on the paper.” Then 
came the military rule and for some time in the beginning it appeared as if 
the new Government would deliver the goods. Corruption was instantly 
reduced to the minimum, black-marketing was gone. The queen of justice 
used its lashes equally against the big and the small, rich and the poor and 
laying aside the pain of losing their invaluable right of vote, people once 
appeared to be more satisfied with the justice displayed by the military 
rulers than with the justice cf the so-called democracy. At that time people 
felt that the military dictatorship gave them the realistic rule of law and 
not the previously so-called democratic government. But this was quite a 
temporary phase and the new military rulers also began to thwart the jus¬ 
ticeful claims of the people. The people had no voice in administration 
and excesses became the order of the day. The result is that again there is a 
rule of man and not of law. Here it will be worthwhile to quote Shri Raj- 
gopalachari’s celebrated remaiks. 48 : ‘Tf anyone investigated into the ques¬ 
tion what do most people in India desire as regards Governments, do they 
want democracy, do they want a federal or unitary government, do they 
want the American type of democracy or the British and so on, I guess we 
shall see that the people want honest, efficient, prompt, just and sympathetic 
officers and they don’t mind the form of Government.” He continues 
“what are the requirements we should demand in a good administrator? 
Character is a fundamental requirement. And a fundamental requirement 
is most important. We cannot let fundamentals take care of themselves." 


Thus it is a cardinal truth that the morale of the ‘’governor” is the 
main pivot along with which the wheel of rule of law can rotate unjerkingly. 
It was only due to a bad government that people rose in revolution in Korea, 
in Vietnam, in Laos and in so many other countries of Asia. In Burma not 
only one but a number of ministers were assassined. In China corruption 
was rampant in the days of Chiang Kai Shek’s Government. American 
money was being misused and enjoyed by Government Officers and Ministers 
and it will not be an exaggeration to say that the responsibility of usurpa¬ 
tion of communism in China is mainly that of Chiang and his Government. 
True that some communist countries also played their instigating role in 
some of these revolutions but we should not be oblivious of the fact that 
the ghost of communism appears and roars only when it finds a field created 
by a corrupt and demoralised administration. If a Government rules the 
people honestly and indiscriminately I am abundantly sure that extreme 
communism cannot appeal to people even in acute penury. It is the injustice 
and not the poverty which burns the hearts and bring about a revolution. 


47. See “Daily Navbharat Times” Editorial dated Sth February. 1960. 

48. Rajajt’s inaugural speech “The Good Administrator" at A.I.R. Sardar Vallabh 
Bhai Patel Lectures. 
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2nd Pre-requisite “An Excellent Morale of the People” 

Let us dow investigate the second pre-requisite namely, ‘AeinowU 
of the people* We cannot forget that it is the people of a country »Jo¬ 
in the ultimate analysis, are held responsible for all that i> ^ ap P e ”' n ^. c 
the bounds of the State The heads of the Governments in democratic^ 
up are themselves the off-shoots from the common men and when the: people 
at large will observe the high standards of morale there is no reason wpy 
the ministers and heads of Governments should turn out to be ® d, 5 v . ej 
colour When the people at large will be demoralised and will have aesi 
of unjust and undue benefits for their selfish ends, the rule of law 
to end into a smoke We daily hear stones of black marketeers,.hoarding 
foodgrains for earning pieces of silver and gold when millions of . d 
b.ings in India were facing and are still facing the anxious moments . 
shortages and starvation Pakistan also did not lag b.hind in this B P 
scene I remember there were innumerable tax evaders and only ° 
severe warning of General Ayyubkhan in the year i960 a hidden ,n “*? 
the tune ol rupees one thousand three hundred fifty J™! 

(Rs 1,35,00 00,000/-) was brought to light which instantly brought Ks mr« 
hundred millions in the state coffers in the shape of Incomctax * it , 
to these grim stories that the common man forgets the theoretical vinu 
democracy and rule of law add in his acute chagrin boils up and been 
impatient to witness a revolution or even a dictatorial rule to set m 
demons right In India some people incessantly charge the Gove nme 
with corruption and call it a “License-P^rmit-Raj * but m their own turn in y 
are always prepared to re3p the corrupt boons of permits and licences an0 , a [ 
mostly seen approaching the ministers to get the permits out of turn ana 1 
priority 


Then take another example where morale of the neople becomes 
key to justice The rule of law requires that a person should be P un, ir c 
only when his guilt is fully established b fore the ordinary law courts 
take a case where a person of one caste which in bare minority in a Q * n “ ia P 
village is badly beaten by an ther person whose caste dominates the whoi 
village 7b: person of minority caste goes to the courts and files a suit bu 
to establish the guilt of the accused there must be witnesses to give evidence 
of the heneous occurrence Unfortunately none is ready to give evidence. 
as the whole village is of the caste of the accused and the result is that the 
sufferer does not get justice It is the result of the demoralisation of th c 
peupls that the poor and weak remain oppressed and the accused remain* 
unpuntsh-d Can we imagine that the weaker and minority caste people 
would like such democracy or rule of law ? It was in this context that F D 
Roosevelt, Presidents of America had once said, “Democracy can thrive only 
when it enlists the devotion of those whom Lincoln called the common 
people Democracy can hold tlat devotion only when it adequately respect* 
then dignity by so ordering society as to assure n the masses of man a™ 
*orrea reasonable security and hope for themsehes and for their children 
It was this agonv of caste domination which caused Giuseppe Mazzini to 
uiUr, “There is no true country wuhout a uniform right There is no true 


<9 Sec ’Duly Navbharat Times “Editorial," dm ed S-M«D 
‘0 «uJ Herzberg THi is America* (t9Sl) j* 85. 
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country where the uniformity of that right is violated by the existence of 
castes, privileges, and inequality.” 61 

The rule of law requires the freedom of speech and press. But this 
kind of freedom is helpful in democracy and giving justice only where the 
people maintain a good morale. Where the moral turpitude is low these 
freedoms are abused and people have been seen telling a herd of lies merely 
for the sake of individual’s or party propaganda. The result is that evcn 
the top honest and sincere people are labelled with, ugly and false charges 
which discourages them to come to the field of politics and helps only the 
low typed persons, who can at any rate pocket all these slurs for their 
selfish ends, to come to manage the affairs of the country. 


Thus it is crystal clear that the rule of law can thrive and function 
effectively only when the people are legal-minded and have a love for and 
inflinching faith in equality, equity, justice and freedom for all we find 
that rule of law flourished most in England but we cannot forget that English 
people were strikingly alive to their duties in all these respects. Dicey has 

quoted the observations of de Tocqueville which gives us a beautiful and 
genuine picture of Englishmen. De Tocqueville while comparing Swiss 
people with English people remarked, ‘‘......The Swiss don’t show the love 

of justice whichis such a strong characteristic of the English . Fma ly 

and this really embraces all the rest, the Swiss don .t show at ,bo om kt 

respect for justice, that love of law that dislike of using force without which 
no free nation can exist, which strikes strangers so f , r 8 j.'h er ’ tv 

Similarly when we talk of the great land of America and ^ ^ 

and rule of law, we should not be obhviousi of the fact that 

an amazing commentary upon the quaiuy . nnrmlatirm of the States 

centurv We must recall that the entire free white population oi tne m 

century. we uius ,. . . n f .l mere city of Laos Angeles today. 

at that time was scarcely double that .ot tne y Laos Angeles 

Yet out of a colonial population equivalent to t v» c e that o 1 Laos An c ei s 

came a George Washington, Benjamin r f 0 £ ScKn 

Morris, James Madisan, George Hamilon, • ■ b S3 h as been 

William Paterson, Rufus King James 

a constant dream not only inthe Qn mnn in Am erica to see their 

motherland but in the minds ot m ^ rjcher and happier life f or all 

people enjoying hberty, rule of law a J Q their dutics , and morals that 
the ciuzens of every rank and they a ordinary Americans to save that 

dream fZTtiSs aPP-ld to be overwhelming and doling 


51. Ibid, p. 87. 

52. Dicey, “Law of the Constitution,” 9th ed. p. 186 

53- See James T. AdamS,— “The Epic of America,’ P. 77-7K. 
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it " ** Needless to mention that this need of a hjgh morale and awake¬ 
ned people is felt in every country all over the world ** 


3rd Pre-requisite “An Ideally Honest and Bold Judiciary”. 

Now we come to yet another important pre-requisite for the rule of 
law and that is “an ideally honest and bold judiciary” Needless to empha¬ 
size that an impartial judiciary is the backbone of rule of law It presup¬ 
poses a very high stage of development in judiciary where courts are the 
supreme authority, bowing to none but to their sense of justice. Naturally 
in those morally backward countries where people smell that the judicurv 
has not reached that peak where Big and Small may bo treated equally 
and withth: same pen of justice without any fear and favour, the faith m 
rule of law is shaken People don’t feel that internal wave of happiness 
and spontaneous thrill of justice tn their hearts over the judgment given by 
such judiciaries In this advanced 20th century the common mao has got a 
consciousness and knows fully well “what is what” and “who is who” The 
fear of contempt of court may keep their lips closed not to emit out the 
fountain of pain but cannot stem that natural tide and storm which is the 
total result of the upheaval of their gradually and covertly reacting hearts 
and minds Justice is not a queen whose empire might recognise the bounds 
of territory, nationalism, class caste or creed, may, its charms bewilder 
the mankind, its empire embraces the whole human race and its fragrance 
permeates throughout the Globe It is why that Lord Atkin delivered his 
judgment sitting tn England and in an English case but the echoe of his 
prtce-Icss wordings m famous case of Liversidge V Anderson still resounds 
the fathoms of oceans and peaks of mountains from north pole to the 
south In an action of false imprisonment brought by the accused, it was 
argued on his behalf that his detention by the Government was unjustifi d 
unless it was proved ip a court of law that his actions were so prejudicial 
to public safety ana defence of the realm as to warrant the detention The 
Government advocate pleaded the emergency of war and tried to rebut thi* 
argument it was a war time and to deliver any judgment against the 
Government was an abnormally extra-orJinary boldness But Lord Atkin 
boldly remarked 'In England amidst the clash of arms the laws are not 
sdent They may be changed but they speak ihe same language in war a* 
“ESu. has always been one of the pillars of freedom One of the 
SJJ." tfl for wh,ch ’ _ on recCnt authority, we are now fighting 

J 10 rcs P5 ctors of P-rsons, and stand between the subject 

and %y *ttempted encroachments on his liberty by the executive, alert to 
see that any coercive ac tion is justified in law ”*• 

M Ibid (Preface) 

M n”Omnmnt cl Canada- 3rd ed reviled, p 324 
Dealini with the potllioo or Rule of law he taya 

fleldiVrnov rc,0rt " «*>“« °r power io adotiolMralion .a ,0 .11 other 

held, of Govern men, eai.no. be eorlrolled Py lbna.al.zed cheek. Pnd turner, .lone 
ih,VT. n " p ”"r? "' 1 relnrorced byothermeaia, Ihecbletor 

I " * 1,0 " °\ Co™*” which la aharply pod |ntelll t enily erlllcal o' 
HomehToondfoTh ", «■' fmn, ee ofoblpinlo, aneh • 

Z, or Z “a ^ *“ *'' n pnbl ‘ e - r “«r aware of .be Cbpam.lt.oM> 

thoae riahtt to ha *o d >ealoov or any Covernnient which oeedleaaly aacnSee* 
ihoie ngnts to III own »dmlnmraiiv e convenience - 
5S. Lh-ertldge n Andenoo (1942) A C. 206 
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For the prosperity of rule of law we need such ideal judges who are 
always aleittosee that the common man is protected from the outrages 
and vagaries of the big ones. Dicey himself emphasised the importance of 
judiciary which gave outstanding judgments and saved the rights of the 
people.® 7 In England the important landmarks of freedom of the people, 
such as Petition of Rights and Bill of Rights, are indirectly the result of cer¬ 
tain outstanding judicial decisions.® 8 Truly speaking the Constitution of 
England generally as a whole is based upon legal decisions. 68 Sir William 
Hoidsworth also supports this view. 80 


On the other hand where judiciary is not upto the mark cither out of 
their weakness, or partiality, or fear of the executive, or corruption, the 
people feel disappointed. Injustices after injustices blow up their minds 
in an oven of anger and that is why we have seen people gnawing their teeth 
when blackmarketeers and big dignatories get scot free. In the moment 
of their utter dejection they at last shriek out that the rule of law is a farce 
and there must be a dictator to shoot down such rascals in the open public. 
It is their this reaction at times and again which, at long last, finds ferver 
and thrill in an ultimate Dictatorial Rule. Dicey also realised this fact and 
admitted that armed rebellion might occasionally, though very rarely, be 
morally justifiable 81 Thus one may guarantee all kinds of equality on the 
paper i.e. in the constitution but until and unless the common man finds it 
in practice (viz. courts administering it boldly and in right earnest) the 
roots of rule of law cannot go deep into the breasts of men. In England 
and U. S. A. it is on this count of strong judiciary that the people’s faith in 
rule of law is pitched too deep to be shaken off. There the courts are 
zealous to safeguard the personal freedom of the people. According to 
Dicey, in England “The freedom of person is not a special privilege but 
the outcome of the ordinary law of the land enforced by the courts ” 82 
The protection of the courts went so far that by the Star Chamber Abolition 
Act 1641 the people were given a guarantee that the right of Habeas Corpus 
lay even against the king and the council 83 If Dicey’s hypothetical illustra¬ 
tion of voliaire is actually available to the people in practice, there can be 
no person in any country on the globe who may feel indifferent to the rule 
of law. He says, “Suppose that in 1725 Voltaire had at the instigation of 


57. See Dicey, op. cit. p. 196, "The dogma that the form of a Government is a short of 
spontaneous growth so closely wound up with the life of a people that we can 
hardly treat it as a product of human will and energy, does, though in a loose and 

inaccurate fashion, bring into view the fact that some polities and among them the 

English constitution, have not been created at one stroke, and far from being the 
result oflegislation . are the fruit of contests carried on in the courts on behalf 
of the right of individuals. 

58. See Calvins case (1603) 7 Co Rep. la ; Wilkes vi. Wood (1763) 19 st. Tr. 1153. 

59 See Dicey, op. cit. p. 197. 

60. Cf. "Hoidsworth History of English Law” Vo!. X (1938), pp. 644-550. "It was the 
attainment of independence by the judges of the higher courts which gave emphasis 
to Dicey's conception of the ru’e of law.” 

61. See Dicey—“Law of the Constitution,” 8th ed. (1915) pp. XXXVII-XLVI1I. 

62. See Dicey.—“Law of the Constitution,” 9th ed. p. 207. 

63. Ibid, p. 209 
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an English Lord been treated in London as he was treated in Pans He 
would not have needed to depend for redress upon the goodwill of his 
fnends or upon the favour of the Ministry He could have pursued one of 
two courses He could, by taking the proper steps, have caused all his 
assailants to be brought to trial as criminals He could, if he had preferred 
it, have brought an action against each and all of them he could have sued 
the nobleman who caused him to be thrashed, the footman who thrashed 
him, the policeman who threw him into gaol, and the gaoler or Lieut 
enant who kept him there Notice particularly that the action for trespass, 
to which Voltaire would have had recourse, can be brought , against every 
person throughout the realm It can and has been brought against gover¬ 
nors of colonies, against secretaries of state against every kind of official 
high or low 64 But we should not forget that al these beautiful virtues 
spring up from one fountain and one alone, that is, the bold and ideal judi¬ 
ciary It, therefore, goes without saying that rule of law without an ideal 
and independent judiciary is an impossibility and a dream 


or nanu" 


4th Pre-requisite “An atmosphere and genera! tendency 
towards socio-economic justice” 

The fourth pre-requisite in my opinion is an aptitude and atmosphere 
in a nation m favour oT socio-economic justice In many countries morale 
of the people in gen»ral is found good but so far as economic and social 
gulf amongst the rich and the poor and between the so called high and low 
classes is cone rned, those who are highly placed in life do not feel a pinch 
by seeing a wide gult of economic standards in the country There arc 
people who are supposed to be untouchables and who are looked down upon 
by even children of higher castes and classes There are nations who s«PP°« 
themselves belonging to the top civilizations and believe in high morals and 
lofty ideals of Christianity but do not believe in the dignity of man They 
nave got a hatred towards not only a few individuals but towards half of 
the people over the globe merely because the litter are black in colour 
A2* 5?° ur V? de ~ a , f3,se nol,on that the whiteman is born to rule the 

i W Take example of my own country where high standards 
of morah and lofty principles of Dharma are enshrined in our Dharma- 
fn? renter, in ?u SSan u y pr ' ached b * Dharma-Scholars but in practice 
rSwIiml , l0 5? her ‘5"' bas b;cn social '"justice with hundreds of 
d °T, r d "? . a " d 50 ca,led , '" v »«e People of this country Look 
,°,' a " d , ° r * n, "‘= a "h-re tales or Negroes are the heart render 
tirVnrin ( . S rl I r JUStlt i C ’v a ' rcd ' mic l ua, 'ty and inhumanity are the charact ns- 
nr ,h- h ' n,n^ P y . ; MU ' : 1 ' ,ey bdo "S to a black race Similarly m most 
d-n reabt- m-v C3p n S re C ? U ," tr, -' s tond.Hoa of the labour class I 
raetnrenwneP/.i b dr clad a " d halffed but the masters rudl and 
a learof wmnuSu the Htjers of the country have no human heart to sit'd 
WremamK.i 7 ,h " r p ! llable P'^sht They toil and toil bird and 
,,. d P °7 upl ° dca,h " tr this abnor tial guff between mat 
m ° ,htr of com™,,™ and fa,mam amm of uphratab 
n-sandTenc- tha S '»« held to be response for these tnefluah 
man reels a^S feel e ™'" ,0 " san d uprooting or Goseruments The common 
ftiucn hts du- y * that ,f there is law and justice, he should be 

E hts du, place ,h e surety and b|s due !han , |n ^ pr( , dllc , s and 
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. other wealth of the nation. If despite hardest labour he does not get this, 
he does not feel that there is any rule of law. When he finds himself in acute 
penuary and other sections of the society quite rich and affluent in all the ameni- 
I ties of life, his heart burns and his mind revolts. The labour and hard work is 
done by him but the fruits of this labour is reaped by others, a few crafty 
people only. This is the highest peak of injustice and here he looses his patience 
and rises in revolt against the existing order in the country. At this crucial 
stage some brave military officer or other leader takes stock of the situation, 
holds the reign of revolution in his hands and overthrows the government! 
This is how the coup de’etat appears and the papery rule of law disappears. 

It is therefore, essential that the common man in the country gets 
social as well as economic justice. This can, however, be possible only when 
the whole society realises this supreme need of all the times and remains 
pledged to display socio economic justice to one and all in all the walks of 
life. This mental background of the society is thus one of the essential 
pre-requisites for the success and prosperity of rule of law. 

5th pre-requisite: “An honest and Ideal Bar”: 

The last but not the least important pre-requisite is an ideal bar. 
Needless to emphasize that rule of law is the life-blood of lawyers and it is 
the sacred duty of a lawyer to preserve the law and liberties of the people. 
It is the lawyers al me who stand like a China-wall against the arbitrariness 
of governments and like Himalayas save the subjects from Despotic gales. 
True, that a lawyer practices law for the sake of his bread, but it is not the 
sole object. A lawyer who does not feel a pinch upon the arbitrary will of the 
ruler, whose eyes do not trickle tears upon a society obsessed with numerous 
humiliations and whose heart does not bolster up upon the pitiful plight of 
the opprrssed people, has no right to be called a lawyer. Practising law 
is not a profession, it is a vocation and a sacred vocation as a lawyer is a 
torch-bearer of rule of law, democracy and the true freedom of a people. 
Nothing can be more appalling than the fact that a lawyer may be demora¬ 
lised enough to witness and sit as a dumb spectator when his fellow 
countrymen are ab'aze into the fire of injustices. Here I am reminded of 
the great souls—Erskine of England and Henry Seward of America whose 
Iawyership is the pride of the whole profession and a symbol of faithfulness, 
bravery and devotion to duty in throwing their lives to wolves for saving 
oppressed humanity. Erskine was a lawyer in England One Mr Thomas 
Paine published a revolutionary pamphlet ‘‘Rights of Men” in 1792. The 
Government was furious upon this publication and the public too did not, 
in those days, like such ideas. Paine was therefore indicted. Erskine bravely 
took up to defend him amidst a storm of public indignation against him for 
his defending Paine. Everywhere in the public place there was bitter criti¬ 
cism and abuses were heralded upon Erskine simply for the fault that this 
poor lawyer dared to defend Paine. But he tolerated them cheerfully and 
in his speech at the trial emotionally and emphatically said that from the 
moment a lawyer will be so compelled as not to stand on behalf of oppressed 
person indicted in a court of law from that moment the liberties of England 
would be at an end. 

Similar was the case of Henry Seward, an American advocate who 
defended an insane Negro who murdered a few wbitemen. Public became 
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deadly against him but the brave lawyer did his noble duty Addressing 
the jury at the close of his speech he nobly said “In due time, gentlemen 
of the jury, when I shall have paid the debt of nature, my remains will rest 
here in jour midst with those of my kindred and neighbours It is veiy 
possible they may be unhonoured, neglected and spurned But perhaps 
years hence, when the passion of excitement which now agitates the comtnu 
mty shall have passed away, some wandering stranger or lone exile may 
erect upon them an humble stone and thereon this epitaph ‘He was faith 
ful’ as These are the unparalleled examples of those noble souls who def*8 
ded the oppress'd nay , the corpus of the rule of law itself, even at the cost 
of unfathomed indignation and in face of a stormy ocean of public opposi 
tion It is this moral quality of a lawyer which is an essential pre reqws it{ 
for maintaining the rule of law 


I have thus narrated in short the five essentialities which, in my 
humble opinion, are the backbone of rule of law AH these pre requnitn 
hold equally good for all the different senses and meanings of Rule of la* 
For example, the second meaning of rule of law according to Dicey, tJ 
Equality before the law” It is the crux of rule of law and by this, D 1 ^) 1 
means that right from the Prime Minister down to a constable and a peon 
are subject and amenable to the same laws and answerable before the same 
courts All are punishable for arts done in their official character, but 
in excess of their authority «• Needless to say that this equality of big 
small before the law is not an ordinary thing and can be achieved only « 
K° U Pi! riCS wberc the n’oraie of (be Government and that or the people 

"2'“ c0 “ rts ere strong, impartial and ideal and the bar is slums 
“3,'° “fP'fc* equilibrium between the strong and the weal It » lh “ 
countr e, y ,n k has |‘ ven ^rtti to revolutions and "coup de'cul" in 
fmm’Ii, II A ■ J b:ra tbe b ' 8 mcn wcrc saved from horrors of trial o' 
rcsu soflml5 account of corruption Oceanic waves of 
S^Mv2°.i, W "'a surE,ns round th ' who1 ' nation-the businessmen, th' 
crv < amont*rr^ii^ lClary a ? d oven the legislatures and there was a hue and 
c^ amongit the poor and the middle classes but to no avail rnd to nonet 
wher 5 a, ,he^v'l S,0n5an,i , ri8a "i ,t,naw »'t' to threaten thS poor atone 
ri 1 , f ' ar l d ° f law as Ihe law givers became the slave 

deathTrn,T. h kr5 !Ul aSa ! ab ™P< “Phoaval eve^where and a resuha® 
rteatti of rule of law giving birth to military coups 


(En E l„h h ^m, r mmk amng0 v rUl ' 0f ,aw 15 according to Dicey, that.”"? 

n Z' su,t of ‘he ordinary Jaw or the lands' Bj 
to th- P'oDle'wer- h |h al tb ', bl f char,!rs guaranteeing fundamental ngW- 
nnvaie D-rso„nk J?r r ,' su " ° r judical decisions determining the rights o 
fhe five ore remi,?,, ‘ br °“S M before ‘ho courts Here agau 

uin.es and cq2a ., PP ' y *» attain to constitutioaa 


that rule^oflaw^mesns ^r* Jeiln ' n Ea defioitiou also. He eupporta the «=* 
mi. or law means democracy or constrtutional government ts 
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guished from dictatorship. 67 We have already dwelt upon the subject in 
the details showing that democracy without morale of the rulers and of 
the people and without an independent, bold and supreme judiciary is only 
a farce, a thing only on the paper but never in the practice, and such 
democracy is worse than a benevolent monarchical rule 

Conclusion : 

To conclude, we may ponder over the problem of rule of law from 
whatever angle, in whatsoever sense and with whatever meaning, but in the 
ultimate analysis we will, in my humble opinion, have to admit that a solid 
rock of ideal society and ideal judiciary is an essentiality to base the gigantic 
edifice of the rule of law. The misdemeanour of the leaders, a devilish 
crave and craise among the persons in power to treasure up as much riches 
as can be possible and the omnipresent corruption pervading and permeating 
every sector of the government and the trade in the various backward 
countries are some of the ills which will have to be remedied with a strong 
hand if we desire that the orchards of the rule of law should thrive and thic¬ 
ken to embrace the global boundaries. A change in the heart and mental out¬ 
look will have to be set in motion to create a “home of justice”. A quick 
lesson of morals will have to be distilled from the recent bitter experiences. 
Volcanic outbursts, and eye-openers in various parts of Asia as, I am sure, 
without these fundamental backgrounds and correct gearing, the machinery 
of “the rule of law” will continue to joggle, jingle and jerk. Until the 
morale of the governor and the governed reach the desired peak, permanent 
atmosphere for rule of law will remain merely a dream. Let Indian people 
and the government set an example of true democracy and unflinching rule 
of law to lead the kindly lignt in whole of sick Asia. 


67. See Jenmnas. ‘The Law and »be Coounutlon.** 4tb ed. o S'* 



NARCOTIC ADDICTION IN AMERICA AND ITS CONTROL 

By 

Saran Gurdev Singh, ll m (lond ), ll m (yalb) 


Introduction 

If drugs p-ovide, in Aldous Huxley’s words “artificial paradises for 
drug addicts”, 1 * 3 it presents to the lawyer and the social woikcr an equally 
fascinating field for research with unusual challenges and intriguing problems 
There are interesting aspects of this process right from first ex P £ J‘ , * n ®f 
drug intake to the final story of “unavoidable” relapse and rehabilitation 
The first question which arises on any undertaking of this study by a lawyer 
is whether addiction by its nature is a problem needing state control bucn 
an enquiry will require an examination as to how far certain laws and ou • 
dated mores of society have themselves contributed to the creation of tnis > 
problem And in case it is found to be a deviant behavior, a decision win 
be needed whether it can best be controlled by medical, social, or law ana 
order agencies In contrast with American drug policies, the Bmisn 
approach is to regard addiction as a menifesution of morbid state and inus 
primarily a concern for medical science * The finding of the medical 
research show that drug addiction in itself is not a health hazard* for the user 
and that due to their depressant effects, particularly of the opiate g r oup, 
drugs are not liable to proroot- criminal propensity in the addict It n 
howeser, doubtful whether at this stage, it would bs advisable to treat the 
narcotic drug problem in the United States as an exclusive concern of 
medical science 


The next question is whether there is any justification in attaching 
criminal responsibility ta the behavior of an addict In such an assessment, 
it is necessary to take into account the view that the addict may be acting as 
an involuntary agent under a grave craving and compulsion for the drug 
in which case, the state legal controls with elements of deterrence are liable 
to be extremely weak in their effect Thus it may be time to ask whether the 
law does not need a complete reassessment of both its substantive and 
procedural processes 4 A particular aspect of the whole chain of acts involved 
in drug traffic and its consumption is that it satisfies all the active partici 


I Hcxlej, The Doors of Perception Quoted on (he opening page of cldridge, htarcotic* 
and the law (1962) 

2. Schur, crimes with oat victims 153 (1965). 

3 The joint committee of American Bar Association and American Medical A isola¬ 
tion, interim report on narcotic drug* 27 (I9J8) 

« Certain provisions in the state and the federal statutes relating to the po»s«den ° { 
narcotics at bcirg sufficient for conviction unless the defendant explains his posse*' 
*ion to the satisfaction of the jury sod various techniques of investigation tod 
entrapment leave much to be desired 
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pants from dealer at (he top with profit motive down to the helpless addict. 
There is no complaining party except the officials who are entiusted with 
enforcement duties and perhaps to an extent, the society as a unit. 5 

Furthermore it is a problem which concerns not only matters and 
activities within a state but also involves wider economic m- chanisms and 
political and legal complications on an international level. Attempts on an 
international control of production and traffic in narcotics has been cons¬ 
picuously slow due to lack of common international purpose and interest. 
Absence of machinery for international enforcement of any such measures 
presents another traditional cause for the failure of a world-wide control. 
Bilateral and multilateral agreements by their nature have proved to be a 
limited device for achieving this aim. 6 

A search for answers to the above questions and drawbacks and 
further research into the causes of drug-addiction will pave the way to evolu¬ 
tion of a satisfactory scheme for social control in this field. After constant 
discussion and much research in respect of causation and cure, medical 
experts, lawyers, sociologists and psychiatrists seem to have arrived at a 
consensus, atleast, on one point that drug addiction is deviant behavior, not 
approved by the society and needs serious attention. It is an activity which 
surely does not help in creating healthy society. 7 

The laws from the federal and state jurisdictions in the United States 
provide one with a wide field for research and enquiry. This paper is con¬ 
fined to a study of the education, treatment and rehabilitation of drug addicts 
and deals only with the federal jurisdiction and institutions containing some 
peripheral references to state laws where necessary. After a brief historical 
background of the federal attempts to control narcotic drug traffic and the 
addict, an effort is made to sum up the available research data on causes 
for addiction and its critical evaluation. The portion of the paper dealing 
with treatment is intended to be an objective presentation of an assessment of 
present trends. The recommendations and preferences are not dogmatic 
assertions but are mere attempts to lay down a basis for further discussion 
and advance towards a satisfactory policy in this area, where academic 
discussion is providing more or less a substitute satisfaction for much needed 
actipn. The expert and the reformer in this complex area seem to have 
failed to avoid the pervasive effect of narcotics. Instead of a joint and 
concerted effort, they wish to escape the reality and are trying to shift on 
each other the responsibility to control the deviant behavior of the drug 


5. See note 7 infra; It may be noted that society reacts with spontaneous feelings of 
resentment and disgust to any news or disclosure of drug activity. 

6. See comment. Narcotics Regulation, 62 Yaie L. J. 751, 763-64 (1953). 

7. Most of the studies on drug addiction show that after the lapse of sometime, the 
addict starts living in a world of his own, where he remains primarily concerned in 
maintaining an atmosphere of peace and quiet, a feeling of pleasure and a sense of 
well-being. His time is mainly divided into strenuous efforts to obtain his next 
dose and a dreamy state of cool and calm existence after its use. He is not in a * 
mood and is left hardly with any time to take care of his obligations as a citizen 

towards his family, society or his country. 
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addict and educate him to conform to legal standards of a socially 
approved behavior. 


Development of the problem and federal control 

After nearly a thousand years of checkered history, change and 
exchange and triumphant introduction of drugs and drug addiction from one 
country to another in the Middle East, Eastern and par Eastern regions, 
opium and other narcotics had admittance to Europe While the use of op<um 
as a medicament is said to be known since the time of Christ, the wide-spread 
use of it as a drug of addiction did not develop until the East Indian Company 
imported it on large scale. It was enthusiastically used as a remedy in the 
American colonies from the I8tb century on 8 The smoking of opium was 
not known in the United States until the Chinese brought it to California* 
The world wars, military service and medical science have each in Us own 
way contributed to spread and promotion of drug addiction The Civil War 
in America provided the first opportunity for the widespread use of morphine 
administered hypodermically 18 Due to indiscriminate administration of 
opiates, an infliction known as “army disease” or “The Soldier’s Illness” 11 
became extant This practice which continued after the war multiplied the 
prober of addicts In the world wars, the overseas contact of soldiers to 
‘addict areas” is another significant factor in develrpment of the problem 
As a general pattern, every new discovery in this area seems to have unduly 
dazzled the medical world The profession came to recognize its adverse 
effects after such a long time that it was too late to allay the problem easily 
A significant aggravation of the problem in the United States came from the 
vicious practices of the patent medicine business 11 A lack of advanced 
scientific knowledge and thorough research in the field of drugs pertaining 
to opiate group and their derivatives justifies the professional conduct but 
not the enthusiasm of the physician 


By the early years of the present century many lay and professional 
groups began to be alarmed by the social problem of addiction The 
American Pharmaceutical Association had discussion of the problem in its 
In 1901, a Committee on Acquirement of the Drug Habit con- 
*5 aa .° pIum s “ rv =y nf the pharmacists to assess the nature and extent 
TTf m « thc dcra3n<i ln pharmacies for addicts producing 

arngs The first effort to control narcotics by legal means was m a 1875 


8 Maurer and Vogel, narcotics and narcotic addiction, 5 (1954) 

9 EJdrfdge narcotics and the law, 4 (1962) 

10 Maurer and Vogel, Op at xup,a note 8, at 6 

” th J H0U3 ' ° n Rayi SIeara on A'«rrw/«, 84th Cong., 2nd Ses» 

wJrj'rS • A,SO Sf “ dy Committee to the Texas Legislative Council. NarfOtM 
8(19«£ ddl ° an<3 Treatmem ,n Texas, Report No 55-4. 56tb Legislator 

12. Eldridge, Op dt tupra'colc 9 at 5 

13 ' Addict tom Problem, in Narcotic M 

Addicti TI Influenced the Management and Treatment of f> n ‘ t 

Mdla ’. In Nanmlc Dros Addlctioa Probltm, 25( 1963) 
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San Francisco Ordinance designed to suppress opium smoking. Between 
1897 and 1912, there was a marked activity in control legislation, when almost 
every state, and many large cities passed laws and ordinances designed to 
regulate the prescribing or selling of opiates or cocaine or both of these drugs. 
The United States prohibited the importation of smoking opium in 1909. 
The federal law, the Harrison Narcotic Act 14 was passed in 1914. This is a 
regulatory statute 14 in the guise of a tax measure, covering in its application 
importers, munufacturers, wholesalers, retailers and doctors. The various 
provisions require affixation of tax stamps to all opiate and cocaine products, 
registrations, records maintenance and payment of tax for utilization of 
narcotics. A failure to comply with any of the provisions constitutes a 
criminal offence The Narcotics Importation Act 16 and the Marihauna Tax 
Act 17 are the other two early major narcotics acts. The cumulative effect of 
these acts is that criminal sanctions against holders of the drugs apply at every 
stage of the illicit traffic including importation, transportation, sale, purchase, 
possession and receiving or concealing. 


From the beginning of the present century the United States Govern¬ 
ment has been attempting to control the use of narcotics by trying to stop its 
import and by levying duties and high internal taxes on the use, sale and 
manufacture. As the century advanced, with the problem acquiring more 
serious dimensions, the government has endeavored to extend its controls in 
diverse directions. 18 An intriguing trend in the legislative enactments is the 
provisions for increased severity of penalties without existence of any reliable 
study whether such increased penalties will act as deterrent to those responsi¬ 
ble for objectionable aspect of the drug situation. The penalties for violators 
of the federal narcotic laws were changed in 1951 19 and again a few years 
later to provide increased minimum sentences of two, five and ten years 
respectively for first, second, third and subsequent offences. These minimum 

penalties are mandatory, the judge having no power to suspend sentence or 

place subjects on probation for obtaining treatment or for other reasons, an 
exception is allowed for first offenders Even the death penalty and sentence 
for life has been provided for selling of drug to minors. By 1929, the addict 
struggling under the shadow of these laws, was recognised a person more m 


14. Int. Rev. Code SS. 2550-2565, 3270-3228. 

-15. But see Linder v. United States, 268 U. S. 5, 18 (1925), where it was opined that the 
act does not deal with addicts and methods of treatment. 

16. 35 Stat. 614 (1909), as amended, 21 U. S. C. S. 173 (1946). 

17. Int. Rev. Code SS. 2590-2604, 3230-3239. 

18. In 1932, the Uniform Drug Act was adopted, to achieve umform legislation in this 

field. The act is designed to reach those areas of ™ C ? U °. 

not be reached by the revenue power of Congress through the Harrison Act. The 
act prescribes certain methods of transactions in narcotics and prohibits all others. 
There are provisions for maintenance and preservation of documents and records 
covering all legitimate transactions in narcotics. Many household remedies, 
containing narcotics in very small quantities have been exempted fro i 
operation. No penalties are however prescribed or suggested. A majority of the 
states adopted this act, some of them with considerable though minor changes. 

19. Boggs Act, 65 Stat. 767 (1951), 21 U. S.U., S. 174 (1952). 
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need of help than merely punishment An act !0 was passed to establish 
Narcotic Farms for the confinement and treatment of persons addicted to tne 
use of habit forming narcotic drugs These were actually federal hospitals 
established jn the thirties and administered by the United States mac 
Health Service For this purpose a Narcotic Division was created in tee 
office of the Surgeon General of the Bureau of the Public Health Service lflt e 
Department of the Treasury Its name was later changed to the Division ol 
Mental Hygiene 11 In the fifties, the rehabilitation idea found expression in 
the federal legislation for the District of Columbia to protect the health ana 
the safety of the people from the menace of drug addiction and to afford a 
opportunity to the drug user for treatment and rehabilitation ft Congress, 
however, made us intention cl-ar that federal criminal laws shall be farce 
against drug users as well as other persons and this act shall not be used to 
substitute treatra nt for punishment in cases of crimes committed by drug 
users 


Simultaneously, various attempts have been made on the part of the 
United States Government to organize a world-wide movement towards 
abolition of traffic in habit forming narcotic drugs The United States 
reasons that it is only by international cooperation that these suppression o 
traffic in narcotics can be accomplished The Government has sent direct 
requests to foreign governments to restrict the production of the drugs an 
thetr derivatives to quantity required for strictly medicinal and scientinc 
purposes An active part has been played by the United States to accomplish 
an international control through international ag ncies, wo, the League oi 
Nations and the United Nations Despite a number of international agree¬ 
ments, conventions, commissions and conferences, «he contraband trade is 
world-wide and flourishes all controls notwithstanding An analysis of tne 
poor results in this regard would be out of the scope of the present paper 
A reference, however, may be made here of the definition of drug addiction 
adopted by the United Nations ** 

Drug addiction is a state of periodic or chronic intoxication, detri- 
mental to the individual and to society, produced by the repeated 
consumption of a drug (natural or synthetic) Its characteristics 
include (i) an overpowering desire or need (compulsion) » 
continue taking the drug and to obtain it by any means, {») 0 
tendency to increase the dose, (m) a psychic (psychological or 
sometimes physical) dependence on the effects of the drug 

In developing this comprehensive definition, the Expert Committee o° 
Drugs Liable to Produce Addiction, now a sub-division of the World Heaim 

Organization, was working under the necessity of having to include all »»* 

drugs previously brought under consideration by international protocols an 
treaties Nevertheless, it remains the most widely accepted definition today* 


20 45Stlt 1085-1039(1929) 21 U S C SS 221-237 (1929) 

21 46 Stat 586. 4a (1930), 21 U S C. S 225 (1930) 

22. 67 Slat. 77 (1953) 

23 Joint comm of Aba and Ana, Op <*. supra note 3, at 8. 
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Some of its aspects like “detrimental to the individual and to society” 23 * and 
“to obtain it by any means” are in the nature of rather strong statements and 
are liable to be subjected to doubt and criticism . 230 

The addict and the causes of addiction 

In any search for a successful and lasting treatment of addicts, it is 
necessary to take into account the various psychological and social factors 
involved in the process of addiction. Some spontaneous questions come to 
the mind as, who is the narcotic drug addict ? Where do these narcotic 
users come from ? What is their environment, their background ? What 
caused this addiction ? 

It is difficult to develop a picture of the ‘average addict, personality 
because drugs are used by many different types and classes of people. And it 
remains difficult to get over the question why all of the same type do not be¬ 
come addicts after their ffrst trial of the drug. An answer to this paradox may 
be sought in the complex interplay of social, psychological and pathological 
factors in drue addiction. Without going into too obvious limitation of 
statistical studies, the available knowledge can be summed up for arriving at 
a working base. In the matter of social pathology, it has been found by the 
various studies 24 that difference in the ratio of male and female addicts, 
native born and immigrants, employed and unemployed, married and un¬ 
married provides us with no determinants, so as to say that one section is 
more prone to addiction than the other. In the same way religion, education 
and home background establish no more than some vague generalization. It 
is hard to say whether these differences exist due to personality make-up, 
social factors or some as yet unarticulaied causal factors. The presence of a 
lesser number of female addicts in society may be due to faminine nature 
being inherently less aggressive or due to a higher instinctive sensitivity to 
public opinion and legal controls. Social attitudes may be another significant 
factor . 26 Variations in ethnic groups do not prove that a particular race haS 


23-A. In the absence of any proof of direct relationship between narcotic addiction and 
cr nunal behavior, the only way this statement can be explained is the negligence 
of social responsibility on the part of addict. See supra note 7. 

23-B. Maurer and Vogel. Op. Cit. supra note 8, at 26. , 

24 For an excellent summary see Nyswander, the drug addict as a Patient 87-92 
(1956); Joint Comm, of Aba and Ama, Op- cit. supra note 3, at 43 ; and also 
Study Comm, to the Texas Legislative Council, Op. cit. supra note II, at 28-35. 

25. In some of the Eastern countries specially India and China, there is a sort of tacit 
historical and cultural acceptance of the use of opium and a beverage prepared 
from rubbing poppy-heads for a long time in water. In India, people in the villages 
generally use opium as a self treatment for the relief of paiD or fatigue. Some 

people, particularly those in their old age start its regular use and make it more 

, . or less a life-long habit. But it is significant that they are accepted in the community 
as normal members and most of them stick to a constant dose without materially 
interfering with their effectiveness. Under these circumstances, the matter actually 
• ' . never assumed an alarming situation or a problematic dimension in India. Addic¬ 

tion is totally unknown among females. In certain regions of the country inclu¬ 
ding Banares, Uttar Pradesh, and to some extent in the South, females along with 
' their menfolk in the lower economic classes, chew tobacco with betel leaves which 
, has a mild intoxicating effect. 
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a greater susceptibility to drug addiction Immigrant and non immigrant 
racial groups tend to accumulate in certain disorganized areas Such a 
phenomenon may be due to a forced choice on the part of the individuals or 
some other causes An economist or a socialogist is prone to select such an 
area for his statistical surveys Again it may be as true to say that unemploy 
ed persons fall victims to drugs as that addicts arc much more likely to be 
employed irregularly or not at all The economic surveys show that addicts 
come from upper middle class or atleast better than average homes 18 which 
excludes the possibility of poverty being a sole cause of narcotic drug add c 
tion On the same pattern, there are among addicts, both married and 
unmarried, educated and uneducated, persons with stable and nervous dis¬ 
positions people having a history of ideal home background and broken 
home or emotionally disturbed family atmosphere As in other areas of 
human behaviour, the sociologists are vehement in asserting the unilateral 
theories of addiction causation According to their point of view addiction 
is acquired as a social habit by a proximity to drugs, M or association with 
drug addicts 18 Although as mentioned earlier, there are studies showing 
that the lower economic classes have earlier experiences with drugs or that 
there is prevalence of a higher rate of addiction m certain racial or regional 
groups, yet the fact remains that majority of those living under the same 
environments remain unaddicted Why do only some of them seek out drug 
companions 7 Do they have an abnormal curiosity 7 Many come out un¬ 
scathed even after drug trial and close contact with ‘addict world.* At this 
point the sociologist may have to join hands with the psychologist, who says 
that there are two classes of people from the stand point of addiction— 
* normal on the one hand, and “addiction-prone” or psychologically predis¬ 
posed on the other * 8 As distinguished from prone type, the “normal” or 
stable personality is less liable to addiction and much more readily receptive 
to withdrawal and cure The numerous studies up-to date are unable to 
agree upon any one psychological type predominant among addicts. A recent 
statistical study by two psychologists Messinger and Zitrin **-» is a typical 
representation of the earlier conclusions and thought on the subject The 
project covered all drug addicts arraigned for felonious crimes m New York 
city between 1954 60 It was found that the incidence of psychosis and 
psychoneurosw m this group was insignificant The incidence of definite 
l h \°, ex , trC J nely ,ow ( 02 per cent) The findings describe, 
y, T? a f ° f th 5 ,nd,v,duals as “various types of psychopathic 

co " s,dcr ' d “ “> w of 

26. Nyswander, Op eil supra note 24 at 89 

11 L,,,d ’ m,,h 's ’subjective’ addiction theoryr which is 

durm..hi?,,h™ lh ' hab " ’> (»'med due to a contact wilh medicines 

d.n,t .he ,lithe, apemlc... and knowledge of the,, effect Fo, criticism of thu 
theory see Schur, Op c lt supra note 2 at 126 
Con/m, Maurer and Vogel Op dl supra note 5 at 7) 

“ “"point 2 ’ 10 ‘ he W! '’’ ,6c “«»' 8.ve> nn analyst, of social .Indies on 

29 Murer and Vogel Op dt supra note 8. at 64 

"■'WKSSS? l»K Study of Criminal Drug Addict II crime and 

50 'f « hoi f hic Personality continues t, „„„ a P ,ee,se de6m- 

t.oic According to some w,ite„, mcdKal piof „ slo|1 n!eJ 
basket to push into II all that abnormal behavior which escapes cstegostfation 
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' Despite sharp variations reflecting different schools of psychological 
theory, psychologists and psychiatrists seem to agree on one central point 
that the personality type typically exhibited by addicts involves strong 
dependency needs and pronounced feeling of inadequacy 31 . " 

The complex phenomenon of drug addiction and its development can 
be generally explained on the following lines. Due to unstable family 
background or adverse environments, a child grows with an unintegrated 
personality. In his adolescence his personality traits get reinforced or changed 
depending on whether he comes in contact with favourable or unfavourable 
associations or on his finding or failing to find proper channels of compen¬ 
sation and sublimation. In his later adult life, he finds the process of adjus¬ 
ting to a wider society much more strenuous. At this stage a person 
with a balanced personality is in a better position to find his place 
in society. But the man with inadequate personality is in a weak 
position to withstand social prejudices, apprehensions and competitive spirit 
of the present-day world. All this pushes him to a state of frustration and 
misery. If he is a wealthy man, he can find and maintain diversions like 
alcohol, narcotic drugs and addict friends more easily and evade the law 
enforcement more successfully 32 . And if he comes of a comparatively 
underprivileged class his choice for residence offers him overcrowded areas 
inhabited by persons of low socio-economic and minority group status. By 
taking up his residence in such a locality, he is put into a situation of maxi¬ 
mum contact with processes of addiction. He finds around him world 
going at a relaxed pace, accepting life as it comes, doing off and on some¬ 
thing dangerous for a break in monotony, or a little gain or just to keep 
with the general pattern of surrounding life and behavior. There is no 
high talk of goals and values, moral restraints or other demands of the 
society. The way of life around him is easy to learn. Gradually he identi¬ 
fies himself with the existing sub-culture around him. He finds much in it 
to compensate his feelings of inadequacy and lack of security. Sooner or 
later he trips over and sticks to easier alternatives to finding practical ways 
for resolving psychological conflicts and problems of social pathology. He 
may find substitute satisfaction in alcoholism, aimless gossip and irresponsible 
behavior—all wonderful escapes from bitter realities of life. Under these 
circumstances, an unstable personality, specially one with low tolerance for 
either physical or mental discomfort, when comes to know that drugs relieve 
this sense of discomfort and instead give a state of ecstasy and well-being 
will easily turn to the use of drugs. A chain of action and reaction may set 
in at this point. Law and society do not allow any opportunity to condemn 
and reject the addict to pass. For the addict it is safe only to get nearer 
and nearer and ultimately to absorb himself in the social organisation around 
him. He.is free to leave whenever he wants to, and sure to be welcomed 
back without any suspicion or preconditions. 


31. For a valuable summary of psychiatric approach, see Nyswander, Op.cit. supra 
note 24, at 57-81. 

. 32. Since there is no study available dealing exclusively with upper class addicts, the 
opinion is based on a mere conjecture. An interesting aspect of such a study 
. would be to find out how far the rich people make use of narcotics merely as an 
agent for fun and pleasure in contrast to a compensatory mechanism for inadequate 

personality traits. 
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The process of addiction among juveniles may, however, be due to 
different reasons inter aha fads and fashions, group prestige or adolescent 
rebellious spirit 3S 


Criminal responsibility of the addict and social treatment 

The question of criminal responsibility can be considered from two 
different angUs, first whether drug addiction motivates criminal behavior and 
secondly whether addiction perss" is a crime The various available studies 
which show that there is a high percentage of psychopaths or abnormal peo¬ 
ple among addicts in fact do not establish anything in regard to motivating 
influence of narcotic drugs While among criminals is found a prepon 
derance of persons with psychopathic tendencies, there are many psychopaths 
among us living as useful memb-rs of society m professions, industry and 
politics*' Thus the psychopathic personality cannot be equated to criminality. 
There has b j en considerable debate and research regarding influence of narco¬ 
tics on a life of criminality Two exactlv opposite findings have resulted 
from the statistical studies** One group of researchers found that in mijor- 
ity of cases, criminality of the addict preceded his addiction and the other 
group stated that it is the consequence of drug addiciion It seems that the 
result one way or the other, depends to a large extent on the particular group 
of addicts studied While the phystcian takes his subject-satnple from medi¬ 
cal addicts, the sociologist conducts his survey of the people coming from an 
area with high rates of crime or concentration of disorganization** Both 
these views, however, leave the question at a point where th«y can best take 
it to and no further None can explain the exceptions and anamohes 
tneir studies pie view that drugs promote criminal propensity in an indivi¬ 
dual has been discussed at length by Maurer and Vtnrel 37 The authors point 
out rather convincingly that narcotics instead of inciting the user to an unlaw¬ 
ful act, calm him down 


“ • the sense of well being and satisfaction with the world are so 
strong that coupled with depressant action of the drug, the individual is un- 
kSW? ct ?! nmit a E?I es lve or violent enm s after he is addicted, eun though 
he habitually or professionally d.d so previously to addictions’* 

i, j th ' re do " ' x,st a «M«>n<liip between 'drugs and crime 

JuS fumdif nn bl !i 5 "" ' xt;rn: ‘ or 'nctdenfal connecuon Some of the 

state jurisdictions declare mere possession of a narcotic drug or addiction 

33 C/.Manre-and Vogel Op „ p „ „„„ » 246 . 

34 Maurer and Vogel, Op m sup,. „„„ a , 2 „ 

35 ‘L ,‘'o‘ 3 r “""'""'■"Oteieeted by, „„d, conducted by Ansltoger or He 

■“ <h« -titer by the stud.es of Pescor and Kolb both of V S 
JXJXSJ? S "' 1 " According to Maurer and Vogel, the first study t> o°t veil 
reliable because it ,s based on arrests eatber than on eonvrettons. 

36. Jonst Contra ofAbasndArna Op rfr ,«pm note 3, at 45 

37 Maurer and Vogel, Op eft supra note 8, at 214 , however, note that the author, 
refrara from general,etog^ the effects of marihauna, hemp and to some <««»> 

T “”” T ' Mmm ^ 

38 Maurer and Vogel, 0/> rf/ tU pra note 8. at 215. 
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per se a'crime. Compulsion for the drug makes the addict turn for his sup¬ 
ply to the under-world. To assure a regular supply to him, the addict often 
plays aVa too! in the hands of tough professional underworld figures. To : 
support his expensive habit, the addict may have to indulge in comparatively 
non-violefnt but money making crimes 39 , including shoplifting, larceny, 
burglary, embezzlement The addict gets into a vicious circle, terribly busy 
in attempting to maintain euphoria, peace and order in his inner woild. He 
has no'fime to think about his social obligations. On the other side of the 
circle is the potential addict, a marked immature and withdrawn personality, 
sufferin'g'from overwhelming feelings of inadequacy and a person living on the 
fringes of society, coming in frequent contact with underworld figures, 
rt is no • wonder that he succumbs to the first temptation promising an 
escape from this rut. 

t , t t 

) * h 

. jTbere is no dobut that the problem is important enough for exercise 
of state.power. But to give a proper, shape to the exercise of force by the 
state, jt, is necessary to consider how much an addict is a menace to others 
rather, than to himself ? Is narcotic addiction a problem of public morals 
or more,a concern of public health ? Much damage cannot be apprehended 
as long.as such conduct is beipg judged by society out of a limited legal frame 
work. But a great degree of care is required when law sets down definitions 
and controls. There is no doubt about the function of law as a vehicle for 
social engineering,^ but caution must be taken to keep the definitions and 
controls'parrow in View of social stigma attaching to leeal responsibility. An¬ 
other Significant factor is the general recognition either by law or genera) 
consent that orthodox principal! of free will no longer operates once a person 
starts using narcotic drugs and thus he may deserve a different legal frame¬ 
work tfilan th traditional criminal process. 

' That Congress was fully aware of these special factors is clear from 
the Harrison Narcotic Act 1914 and other federal legislation. The intentions 
behind the law were good. The federal laws did not declare addiction as a" 
crime per se. But the application and interpretation of law was distorted to 
such' an - extent that for all practical purposes, the addict is a criminal offender 
since the possession of narcotics is prohibited Many states 40 make addic¬ 
tion perse an offence. The definitions sometimes include even occasional 
users. This obviously was an unfortunate trend. In 1961, United States 
Supreme*Court declared such penal provisions to be unconstitutional on the 
grounds' of unusual and cruel punishment prohibited by the Eighth and 
Fourteenth Amendment-! to the Constitution 4 '. In fact the decision denoun¬ 
ced the definition of criminality in regard to addiction rathej than sanction. 
Application of the cruel and unusual punishment doctrine in these circum¬ 
stances has a wide scope for development of criminal law 42 . An alternative 


39. Nys'wander, Op. cit. supra note 24, at 89. 

40. The States of California, Illinois, Michigan, New Jersey and the District of Colun> 
bia. For details relating to Mate jurisdictions see Eldridfge; Op. cit. supra note 9 

' atei. ‘ * 1 ; i% ‘ ‘ 

41. Robinson V. California, 370 XJ. S'. 660, 82 Sup. Ct- 1417 (1962). . 

42. Hughes, United istates Narcotic Law, 1964 Crime. L. Rev. (Erie.) 523. 
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open to the states now is to achieve incarceration of addicts through a civil 
commitment procedure Ever since the above judgment, there have beta 
attempts on the part of State Supreme Courts to make fine distinction! 
which may nullify the whole effect of Robinson v California 11 The, 
Supreme Couri of Wisconsin in State y Broun" determined that Wisconsin 
Penal Code, making it unlawful to take narcotic drugs without a lawful pres 
cripuon, was constitutional The Wi-comm Court distinguished Robinson » 
California because that case did not Tinder unconstitutional a statute that 
made it a crime to ugs. narcotic drugs without a lawful prescription regardless 
of addiction The Court did not discuss the possible addiction of defen* 
dants thus leaving it open whether Wisconsin statute punishes as criminals 
those addicted to ihe use of narcotic drugs However, it is significant that 
the Supreme Court did not make any distinction between an addicted defen* 
dant and non-addicted defendant 4 * The distinction relied upon is that the 
Wisconsin statute punished the use and not the addiction per se Many othei 
State Supreme Courts have upheld the constitutionality of their statutes if they 
criminally punished the using of narcotics but unconstitutional if they punish 
as criminal, the status of drug addiction 4 *. The distinction between the 
punishing the use of drugs and punishing the status of being addicted to th f 
use of ihe drugs will remain very subtle and uncertain m practice It mav b* 
worthwhile to make the legislator aware of this distinction, so that be is to * 
position to make his legislative intention clear 


In the field of treatment of the addict, two early s*tbacks in the pro* 
per development of a satisfactory system were the closing down of climes 
in the early twenties and secondly, taking away responsibility from tbe physi 
wvsn addiction was viewed as a public health problem and between 

1920 to 1924, as many as forty cities set up dispensaries and clinic for the 
treatment of drug add.ctmn and rationed distribution of narcouc drugs to 
addicts . After a short life span of four years, this experiment was labeled 
as failure and the cl ncs under this scheme ordered to be ciosed There were 
many defects in the organization of these dispensaries Lack of expwl 

Ifltmn mill tin* r'linis* i,ici, n _ e _ r . __f 


7. ',.7 /mese tmpensarics i^ac* vi 

association with the clinic system, absence of an organized program of treat* 
ment, defective distribution of drugs, supply of dose more than was needed 
to avoid the nainful r^nrtTnn nf __ _ .«■ __ 


.71. ’ :.. — vivus, supply oi uose more man was 

to avoid the painful reaction of withdrawal, non-existence of provisions f°* 
registration and identification of addicts, are but a few causes to quote for a 
had reputation earned by these clinics The New York clinic was the worst 
administered and a main cause for acceleration of the closing down orders of 
the Commissioner of Internal Revenue, one by one for all the forty clinics* 
it is felt that an experiment wub great potential was abandoned without giv* 


43 Robimon v California, tapra note 41 ‘ 

44 25 WU 2d 413, 130 N W 2d 760 (1964) 

” 31 ,owaL - J ,99 > 209 (1965), not^he-.rmwfrt-^ 

* f ^ e defcndao{ in ,he Instant case w « not addicted U 
narcotic drag,, ih, disposition wai correct 

35suTMM«, V ,^ , " k ' r ' J ‘ 1U 6,9 ™«* l« So 2d 368, 311, cm dcM 
MerVo 360 S W 2d 61!, 651-52(1962); 5UW » 
17 15 A 2d 4) (I9S3) Sala > » State, 365 S. W 2d (74 |l»53- 

Nn««rrdec. Oj at tapra note 24 , et 6 



The Law Review 


15 


ing it a fair chance and much needed direction 48 . In this four years’ dura* 
tion. a significant section of the addicts was detached from the under-world 
contact for supply of drugs 49 . A considerable number of addicts in the lower 
class at least had come to surface. The need was to rationalize the system 
rather than to give it up in haste. A start could be made by attaching etf 
pert consultants to these clinics and examining the addicts and registration 
of the genuine cases. There was a need to relate supply to the needs of the 
individual coupled with an effort to gradually reduce the dose. Persuasion 
df the addict to voluntary treatment and introduction of an educational pro¬ 
gram could have made a success of this experiment. With necessary changes, 
much could usefully be drawn from success of the British Plan for the’ 
control of narcotic drugs. Education and encouragement, instead of indict¬ 
ment and prosecution, are the basis of the British system. Physician is given 
full responsibility for the treatment and is well equipped for his task. In a 
constant peisonal contact, the physician while keeping the addict on a stabiliz¬ 
ing dose of drugs, gives him orientation in relation to possibility of successful 
withdrawal from the addiction. It is left to addict’s own decisions to agree 
with the physician to start withdrawal treatment 50 . 

In the United States, the historical development has been just the 
reverse of British approach. It seems that originally the Harrison Act was 
intended merely to serve the function for the control of legitimate drug traffic 
by establishing a system of licensing" and similar other provisions. It was 
rather specifically provided that the restrictions would not apply to dispen¬ 
sing of narcotics to a patient by a physician in the course of his professional 
practice ” The duty of the physician did not extend beyond keeping a 
record of the patient and dispensing. It was probably not the intention of 
Congress that Government should interfere with medical treatment of addicts. 
But the Narcotic Division of the U.S. Treasury Department, and its successor 
Federal Bureau of Narcotics, succeeded wonderfully well in interpreting cer¬ 
tain Court decisions according to their view of the problem and harassing 
the medical profission under various restrictive regulations. The freedom of 
medical, practitioner was effectively limited at least to provide addicts with 
drugs, even when that was believed medically advisable. It is unfortunate 
that the question in its initial stages before the Courts arose in cases 51 where 
the doctors were abusing the exemption available to them under the Harrison 
Act. The physicians involved in this case were determining the measure of 
dose by subjective standards and suffered from bad reputation. In a later 


• 48. Id, at 9; Author’s account of the success of Shrevenport and New Orleans clinia 
' indicates unexploited potentialities which underlay this experiment. 

49. Id.'at 7; when the New York Clinic was opened, as many as 7464 ‘patient! 

' appeared in that clinic alone. 

1 50. As the society is getting nriore complex and heterogeneous.in Britain day by day, 
'the British Plan is experiencing, a strain. It will need readaptation in due course 
'of time. For a detailed examination of the British approach, see Nyswander, Of 
elt. supra note 24, at 148. - 

51. Webb v. U. S., 249 U. S. 96 (1919); Jin Fuey v. United ‘States, 254 Us S. 189(192o>, 
where the physician was prescribing morphine to a stranger (a patient not undo 
his regular treatment) indiscriminately in bulk from 8 to 10 grams at a time foi 
S 1 00 per gram ; U. S. v, Bebram, 258 U S. 5 (1925). ' •' ’ 
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decision” Jhe Supreme Court ruled that the statutory provisions', do not 
undertake to prescribe methods for the treatment of addicts According to 
this view, the addicts are diseased and proper subjects for such treatment and 
that there can be no conclusion that a physician acted improperly <»r ua 
wisely or for other than medical purposes solely because in the ordinary 
course and in good faith he has dispensed to one of them four small tablets 
of morphine or cocaine for relief of conditions incident to addiction^ This 
case if not repudiation of earlier decisions, is at least a clear rejection of the 
interpretation put upon them by the Treasury Department It is bowser 
admitted that in the earlier cases the physicians were rightly punished; but foi 
wrong reasons A noteworthy feature involving physicians was that none 
of them was giving a regular treatment and that'the medicine was b-ing ad 
ministered for comfort and relief of conditions incident to addiction * On the 
philosophical grounds, there can be no dobut that a doctor is to give relief 
to the patient But is it not true that he should do it in such a way as to 
gtve a permanent and lasting relief, even if like surgery, it causes great 
sufferance in the process 

i'i i 

The situation has not been properly assessed for a satisfactory legisla¬ 
tive direction The Bureau of Narcotics has taken the holding in Webb » 
U S and U S. r Behrman % as guide-lines for its over-enthusnsra in elimma 
ting the doctor from the scene The medical profession, confronted with a 
bewildering situation, finds it safe to keep the addict at arms length from his 
clinic 


The present federal provisions for disposition of addicts by the federal 
Couns are hopeful and encouraging as far as they go But the over-all pro¬ 
gram for control of the addiction problem is inadequate According to the 
existing provisions, the Surgeon General has been authorized to provide for 
the confinement, care, prot-ction, treatment and discipline of addicted per¬ 
sons who voluntarily submit themselves for treatment These provisions ex¬ 
tend to the persons convicted of offences by the Courts including Courts- 
cnaitial and consular Courts Such care and treatment is to be provided W 
the hospitals especially equipped for the accommodation of such patients” 
There are further provisions relating to the establishment of industries and 
factories with employment potentialities for addicts, payment of wages and 
disposal of products and manufactured goods” Subject to availability of 
accommodation, the authority vested with the power to designate the place 
of confinement of prisoner is bound to transfer to hospitals established for 
this special purpose all the addicts including addicts convicted oToffences due 
for any penal correctional, disciplinary or reformatory institution An 
exception has been made m the case of persons who are considered to be not 
fit persons for such transfer either because of nature of the crime committed 
or their apparent incorrigibility At the completion of treatment, or earlier 
if not found to be a fit subject for keeping in the hospital, on the cyder* of 
proper authority such addicts are to be returned to the original institution or 
any other thought proper in the case”. The provisions relating to parole. 


*2. Linder v U S..268U S 5 (1925) 

53. 58 SUL 698 C1944). «U S C 257(1958) 

54. 58 SUL 69911941) 42 U S C. 258 (1958) 

55. 58 SUL 699 (19*4). 42 U. S C, 259 (1958V 
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commutations, allowance for good condupt, employment in industry and pay* 
ment of gratuities have been specifically made applicable v to these addict's^ 
The Court has power to make treatment at a hospital a condition of proba¬ 
tion.^ Section 260 17 deals with admission, fees, and treatment of addicts 
admitted as voluntary patients. The Surgeon General has. been .given dis¬ 
cretion to decide the maximum time necessary for the hospital treatment in 
each case. There are separate, more or less simijar provisions for addicts' 
committed from District of Columbia. ’ 

Conclusions and suggestions for a program of treatment, 

, In making any suggestions in this area, one feels terribly conscious in 
view of Eldridge’s remarks® 3 that in the effort to deal with narcotics in the 
United States, if there is anything more plentiful than problems, !! is sugges¬ 
ted solutions. But as the following statement by Maurer and Vogel 69 shows, 
the reason for an undue abundance of suggestions may well be a reflection of 
the feeling that existing devices for control of the problfem are unsatisfactory 
*nd archaic in their nature.. 

“It is in our opinion, reflection on modern social intelligence that con¬ 
trol of so vital a problem as narcotic addiction should have been 
initiated in a form of tax law. It is still so written, although 
everyone concerned understands that its primary purpose is the 
control of human behavior and not the production of revenue. • 

In laying down a plan for treatment of the addicts and addiction, 
qualities and personality traits of the addict, effects of the drug on an indi¬ 
vidual and social surroundings are some of the highly relevant matters' to be 
taken into account. There is a need for guarding against complacency on a 
superficial level, which may be instrumental in keeping one away from core 
of the problem. For instance, particular trends in dress, music, language, 
pleasure seeking may be found to be characteristic features of way of life 
among adolescent world generally. The real cause for drifting to a delin¬ 
quent behavior may be an entirely different and special set of problems like 
color, tradition and identity. 

Legislation, treatment policies and public attitude upto-date betray the 
tendency that narcotic addiction is an evil. to be stamped- out at any cost. 
Application ,of increasingly severe penalties in an effort to eradicate this evil 
is a natural corollary of this idea. Approach of the administrative staff 


56. 58 Stat. 699 (19*4), 42 U. S C. 259 (1958). ' ’ 

57. 58 Slat. 701 (1944), 42 U. S. C. 260 (I95S).' • 

* "i I ; t ' 1 ' 

58. Eldridge, Op. clt. supra note 9 at 104. ,, • . , 

i 59- Maurer .and Vogel, Op. clt supra note 8 at 19. - . - 

6a Chief agency responsible for carrying cut-policy decisions'is the Federal Bureau ot 
.Narcotics set up in 1930; the Bureau operates as a. law enforcement,,brancb-cf .the 
United States Treasury. •' ' : 
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responsible for earning out the policies remains stiff and orthodox* 1 They 
art 5 t>U w favour of strict penalties and are inclined to believe that strict 
punishment* bring down the rate of crime* 1 Their thinking shows typical 
official fervor and utter disregard of a comprehensive approach to ihe prot> 
Vem A continuous rise ol the narcotic problem to higher dimensions and 
an acute rate of relapse shows the ineffectiveness of such a policy There 
is a real need for restraint on national tendency towards morality and seotv 
mentality and consideration of the matter from an objective standpoint 

Most of the research on causative factors, unfortunately focuses it* 
attention on finding a single or common cause, which mav obv ously be not 
possible Though there may be found the presence of common and grjtfp 
tendencies of the existence of a subculture, yet the ad ict is not part'of a 
homogeneous group They differ in age, personality, constitution, social and 
cultural environment and length of time of addicti sn Each addict'S an 
Individual problem Tins fact needs to be recognized at the level of Court 
disposition A far reaching reform would be to reverse ihe present judicial 
policies of sentencing in the area of drug addiction and accord to the judges 8 
«nde discretion to individualize sentences Of all the deviant behavior, narco- 
uc addicuon is one of the few area which need most ihe application and 
trial of the modern concept of Individualization in treatment The judge 
should further have the right to support his experience and education by u» 
fixation of social reports by medical authorities, psychoanalysts and adminis¬ 
tration of institutions receiving such addicts* 1 As far as possible**, a dear 
distinction ought to be made whether the offender is simply a peddler a p-dd- 
let addicted to narcotic drugs or an addict peddling to help finance his addic¬ 
uon Thcie may be people primarily criminal and only incidentally addicted 
to narcotics and those who are primarily addicted and commit crimes to sup¬ 
port the addiction In dealing with the offender, it is necessary to know whe 
iher the mam problem is addiction, criminality or unsocial business of selling 
aarcotics After such preliminary determination by the Court for disposition 
purposes, there is need for further diagnosis from the standpoint of ireatmenL 
The cure, for insiance, is easy if ihe drug addiction is ihe result of some 
illness physical or psychological in origin, and where the main motive for 
taking drugs disappears, once the conditioning illness has passed But com¬ 
paratively, H is extremely difficult to treat addicts who suffer primanlv fr'otD 
deep-rooted personality disorders** A simple withdrawal will not help i« 


< M g n Ellu, A Central Outline of federal Narcotic Statutes, 18 Food Drug Co*- 
mencL J 372 (1963), where the author, an officer of ihe Federal Bureau ©fNaJ- 
colics expressed his satisfaction frankly and enthusiastically for_ having the Bog?*: 
Daniel Act as an important Weapon In the var against the tldous traffic 
■*2. 22 California Assembly Interim Comm On Criminal Procedure 41 (1961) 

|*3 The matters pertaining to expense* of clinical test*, hospitalization, .travel fare fit 
arc consHered to be matter* of detail for a particular program and head are t*» 
discussed to tbls paper. ' 

**- Without a proper agency and procedure for this pupose, if may be quite ddfew* 

for the court to make such a decision oa the basis of record before it , , 

**• ^‘W^^hS^HechtuRep, On Treatment and are of Drug Addict Ser Nk 131 
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such a case. Intensive treatment of a psychotherapeutic nature and a program 
of comprehensive social -ehabilitation is necessary. Grant of discretion to the 
judge and proper classification is but a part of the over all need for recasting 
the whole system Addiction, which is at the root of the narcotic problem is 
so complex that for its solution all the possible forces should be mobilized. 
There must be realignment of responsibility among legislators, enforcement 
agencies and doctors and perpetuation of a genuine spirit of co-operation in 
srcas-which overlap in interest* 8 . Enforcement needs to concern itself with illi¬ 
cit traffic,legislature with controls which are more permissive and less directive 
to social agencies specially medical profession. Doctors and legal institutions 
need to concern themselves more with the causes and treatment of drug addic¬ 
tion than with means for decreasing or limiting drug traffic. 

; As far physician's position at the moment, it may be said that not only 
addict but physician also needs rehabilitation. The relevant research and 
medical literature on narcotics shows that medical profession is fully conscious 
of its, responsibility. A sharp conflict with law and enforcement agency, how¬ 
ever, seems to have punished the physician to maintain a posiiion of detach¬ 
ment and respectability. The profession should be afforded facilities and 
reaspnable latitude for making decisions as to the efficacy and desirability of 
treatment procedures. There may be cases when the attempts at withdrawal fail 
or the addict is found to be unable to adjust to the society without a regular, 
intake of drug. It will not be an unfair concession to the physician if he is 
allowed to administer the drug till ihe addict is ready to go off the drugs,or in 
extreme cases to continue for his lifetime 87 Physicians have to have available 
to hospitals and other clinical help where they can refer deserving cases. No 
useful purpose will be served here in discussing the merits and demerits of 
out-patient clinics and institutional treatment on the lines of Lexington- 
Fortworth group. There are arguments far and against both the systems. For 
the time being both types of hospi'als may be recommended till experience es¬ 
tablish definite superiority of one over the other. After taking proper safeguar. 
ds against slips in the earlier experiment with Public Health Service Clinics in 
1920 and instead of a large scale program, the out-patient clinics may be set < 
up 88 , to begin with, in the areas wiih a high rate of addiction. Since the pur¬ 
pose of this treatment is emotional readjustment of the addict, so that he 
learns to live without abnormal or artificial stimulation, and to solicit his, 
genuine co-operation,it is essential that the addict must appreciate the process 
of withdrawal and other transitional stages involved in the treatment. To 
achieve this goal, the hospital and other correctional institutions have to be 
provided,apart from mental hygiene equipment,with recreational occupational' 
and rehabilitative skills. Due regard should be given to the facilities for, 
education, moral instruction, and gradual assignments of responsibility. 

1 A complete change in the view-point of enforcement authorities is. 
desirable. They are no doubt primary and appropriate agents for discovering 
the maladjusted individuals of society. But they have to recognize that jaus^ 


66. Eldridge, Op. cit. supra note 9 at 199. 

67. A close study of the British system on narcotics can provide some guidelines for 
devising a working plan in such cases. 

68. But see. Joint Comm, of Aba & Ama, Op. cit. supra note 3, at 79; where the, 
, report has recommended a go slow policy in regard to reestablishment of clinics* 1 > 



The Law Review 


Of prisons are not fit, or' dtlSast not exclusive facilities, for solving the basic 
problems of addiction rooted in tensions, anxt'ties, pressures and personality 
problems ’ They may surely be entrusted with supervision over proper dis¬ 
charge of duties by the physician Before that, however, an effort should be 
made to establish standards of conduct on the part of medical profession 
Though a reference has bVeta made in the Court decisions dUcussed earlier, no 
criteria haVe been laid’down for “physician’s goad faith” and “proper medi 
cal standards” This is by no means to suggest that criminal sanction ought 
lo be altoeelheT excluded irom this area. There are cases of criminal addict, 
peddler addict and skilled hianoeuvrer in the underworld controlling the drug 
traffic, "who deserve penal treatment In case of recidivists, there may be s 
need to go a step further and keep them in segregation 

!t mav be appreciated at this point that provision of these clinical and 
Institutional facilities will 'hot alteT the basic causes of the addict problem 0 
They are mainly an effort td remove the problems creited by drug addiction,' 
not an effort to remove the probUm, which create addiction The earlier part ‘ 
of this paper has attempted to show that addiction is largely the result of 
personal inadequacy, emotional instability and social raaladjustmmt To deal 
with such a complex phenomenon, there is need for a multipronged and com 
\ rehensive program More attentton is needed m the area of prevention than 
being paid at the moment •* ' ,' f 

In evolving a social scheme for dealing with problem of narcotic i 
addiction, the stress should be on substitution of present compulsive method* 
vlth a treatment bearing potentialities of non*pumnveness and voluntary co¬ 
operation strengthened by a follow-up till complete rehabilitation In the con¬ 
templated plan, physician will provide the first cintact wnh addict. The phy¬ 
sician deciding to work With addiction problems is expected lo fully equip him 
self with all available knowledge which research offers him upto-ddte. it is im¬ 
portant that'durmg the treatment p nod,doctor acts as a friend and shares con¬ 
cern of the addict, who deSperat-ly needs help, encouragement and confidence/ 
However. by its very nature, physician's role has to be limited over a certain 
period of treatment program. The farthest point it can extend is the clinical • 
follow up of ex -ddict tn si ctely The physician cannot do much single-handed 
to reduce the gap between the clinical treatment and the problems which the -« 
drug addict must face when on his own Physician’s efforts need to be over 
lapped by active care and concern on the part of communny Besides erao-*' 
tional ^adjustment of the’addict, there has lo be undertaken a gradual and 
long range aiiacY on social and economic conditions which exert strain and’' 
often break down the individual personality Nothing less than co operation 1 
of all the communal welfare agencies will help in this direction Due to com <' 
mumty’s association, rehabilitation techniques have to be quite local in then 
character, A uniform rattens is perhaps not desirable since these technique* 
necessarily arc to be based f on environmental conditions and psychological , 
traits and Weaknesses of the addict So after elimination of physical symp*,j 
toms or the addict, the need is to provide him with understanding contacts’ 
Otherwise he m likely to seek out others or his own kind bccunstrtbey- 
□ndetstand each other s weaknesses ard struggles The aim should be to 
provide a strong healthy group which out weighs to replace the drug addict 
group from which the addict is trying to break away. The process of rehabi 
htation has lo aim at helping the drug addict to gam more and more confi* 
dence and natural pleasure end loosing his anxiety and tension He is to be 
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led to a point where his natural gratifications and confidence constitute a 
positive force and then at that stage, by proper education of addiction prob¬ 
lem and other favourable motivations create a situation where he would be 
reluctant to exchange the pleasures of reality for artificial and destructive 
state of mind guaranteed by return to diugs. Feelings of spontaneous under¬ 
standing among his relatives, non-addict friends and community agencies 
provision of a job, a favourable cultural climate and satisfactory interper¬ 
sonal associations may well form some of the features of a program seeking 
to establish that the treated addict on Ins return to community does not 
face same sort of difficulties which caused His original maladjustment. 

A few attemps to relate treatment efforts to the addict’s total situation 
in the local community, sometimes called “rehabilitation and social integra- 
ra'ion system 6 "” have resulted in establishment of ‘Half-way Houses’ and 
‘Synanon Houses’. These institutions are conceived as transitional orienta¬ 
tion projects covering one of the most crucial phases of addiction treatment. 
It is an attempt to link institutional therapy with process of readjustment of 
the addict to the community. An addict released from a treatment insti¬ 
tution can reside in Halfway House and prepare himself to meet the society, 
where he is likely to come across hostile feelings and adverse atmosphere. A 
distinctive feature of a Synanon House is that one group of former addicts 
lives and works with current addicts and tries to win them by example and 
discussion. The device is very imaginative as the men forming the active 
correctional administration are not those with mere theoretical knowledge 
and authoritative approach. They are the people who have undergone the 
exact experience and understand the emotional and physiological processes 
involved in breaking away from drugs. The plan has its own drawbacks. 
Instead of working their way out, the addicts are found to be reluctant to 
give up the sense of security they find in the House They find satisfaction 
and feelings of superiority by doing a sort of social service. A solution to 
this problem could be found by encouraging an organization on the similar 
lines working in open community 70 . The Halfway House Scheme has been 
criticized 71 on various other scores. The inmates resent being called patients 
and presence of a dominant group of inmates among them. Too much of 
discipline, lack of autonomy with persons having immediate charge of the 
House and absence of identification between the staff and residents are some 
other areas which need improvement for achieving a more effective agency. 
'Another parallel attempt on the lines of social integration idea is the prac¬ 
tice at New York Metropolitan Hospital under which the patient continues 
to receive help until his rehabilitation and social integration. The short¬ 
coming of this program is lack of any activities designed to promote a 
favourable social atmosphere 7 *. 

One of the pi oposed amending bills before Congress 78 promises a 


69. Schur, OP- cit. supra note 2, at 148. 

70. A group consisting of exaddicts Is working in the community under the name of 
“Anonymous Narcotic Group.” 

71. Fisher, The Rehabilitative Effectivenese of a Community Correctional Residence for 
Narcotic Usess, 56 J. Crim. L., C and P. S. 190 (1965). 

72. Schur, Op. cit- supra note 2, at 148. 

73. H. R. 9051, 89th Cong., 1st Sess. (1965) 
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number of desirable changes in the present legal structure relating to treat¬ 
ment and rehabilitation of addicts Its main purpose is to apply a civil 
comm tment procedure to all the persons charged with vjo anon of a 
Federal penal law pertaining to except those charged with knowing 
by selling narcotics to another for purposes of resale Under 
this procedure, the criminal charges against the offender are held 
in abeyance till the Court finally either convicts or discharges him The 
person charged of an offence is allowed a period of ten days, following his 
appearance b.fore the Court, to elect to submit to an examination for deter¬ 
mining wh*thcr he is a narcotic addict If he makes such an election within 
the prescribed p nod and it is determined on the basis of an examination by 
the Surgeon General that he is a narcotic addict, the Court shall have juris¬ 
diction to order him to submit to a mandatory civil commitment provided by 
this ne v Uw E'ement of partial consent in this procedure incidenially saves 
the provisions from any objections on constitutional ground> The person 
examined can contest the findings of the medical report If the Court deter¬ 
mines on ihe basis of the report that such person is a narcotic addict, the 
Court may order him to be committed to the custody of the Surgeon General 
for confinement, care, treatment, and rehabilitation in any institution 
especially equipped for that purpose The period of civil commitment is 
indeterminate custody of thirty six months under the care of the Surgeon 
General This period is extendable in certain cases by another two years 
for probationary after-care Throughout this period there is a close co¬ 
ordination between the Surgeon General and the Committing Court In 
case of addict’s Tefusal to comply with directions of the Surgeon General, 
on a report to this effect, the Court can immediately resume the 
prosecution of the criminal charges against him The proposed bill contains 
eiaborat: provisions f>r establishing appropriate facilities Tor treatment and 
rehabilitation, integration of certain public and private agencies into state 
plans and financial help to certain private agencies S.ttmg up of a 
nine-man Advisory Committee on Drug Abuses is a very welcome pro 
members a re to be the individuals eminent in fields relating to 
treatment and rehabilitation of drug abusers such as psychiatry, psvchology, 
general medical practice pharmacology, internal medicine, vocational train¬ 
ing correctional rehabilitation and enforcement 

? ,h “ h<mcv ". leave one with afethngofun- 
rg ' 0n ° :n " al Cods a Po"on "incorrigible” or non- 
o r f. r cal trcaimrnt, on h's report to this effect. Ihe Court may 

inch I, resumption of the prosecution or criminal charges against 

s“2n P dlv arier the tr'of h5l f ’r” ab ^ an “ b y reason of h,s commitment 
miSfeoo,f .JVL r mcrt °I a ; addl “- 1,5 ,s <0 bo returned to the Com- 
H tSSftll? 1?*™^ t , h l r " ,a ' amh °"'y for release stub the Court It 
Wf3rfta .d5rJS.TXft tak '" '° ™ ;a " ‘but O" addict has to be first 

saddllct: “>n and then punished for his wrong The earlier provi- 
nh-re wVs 3r”lrrf C ^'' S , l ?" ty °n a " sddlcI sccm5 10 lead us to a point from 
cannot* " K ° h.m-’'°' dS !ay, " E ' lt '“ s b “ a ' sh ^add.:. because we 

stone o?n ”U b “ 3 L b tr bl d ?T bad JK a "other mde- 
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which may provide the researcher with much needed data for his work 
Efforts should be intensified for finding a pain-relieving drug which may be 
used during withdrawal stage of the treatment In their search for causative 
factors psychologists and sociologists should have full co-operation with 
each other 74 and realise that reclamation of the addict is the joint responsi¬ 
bility of the whole community and not of one or other section of experts or 
administration. 


74. Messinger and Z.trin, supra note 29-A, at 292. the following statement shows the 
tendency on the part of psychologists to by-pass their obligation to share the res¬ 
ponsibility, “The management of the great mass of adult criminal offenders rightly 
is and should remain in the hands of penologist, judicial and correctional 
authorities, parole boards and probation bureaus. This conclusion will remain 
valid as long as no effective psychiatruc method or regime for the treatment of 
phychopaths is devised.” 

Note—The sign § in the test stand for sestion of an enactment. 
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Hindu legal system has not been a short lived one Its historical 
records date back for over three thousand years This oldest legal system 
known to the world is followed today by over thirty crores of people from 
the \alley of Kashmir to the Cape Comorin in India It is also the personal 
law of thousands of persons in Pakistan, Nepal, Burma, Ceylon and many 
countries in the African continent This miraculous survival should be 
attributed to a distinguishing characteristic of the system itself Sacro 
sanctity of law has always been foreign to Hindu legal thought Rigidity 
or in flexibility of legal rules was never favoured by the ancient jurist of 
India In legal theory, the system was believed to have emanated from 
the Supreme Creator But, at a very early stage of its development, 
doctors of Hindu law had drawn a distinction between the inviolable reli 
gious law (dharma) and the positive secular law ( vyavahara ) This latter 
was left open to development through human agencies The Hindu concept 
of positive law so distinguished had a remarkable similarity to the theory 
of law evolved by the German thinkers of the Historical School of modern 
jurisprudence Momer Williams has rightly observed that Hinduism was 
based on the idea of universal receptmty 1 It ever aimed at accommodat* 
mg itself to circumstances Its principles have, therefore,1 shown in all 
periods of its history, an amazing adaptibilily to the ever changing condi 
tions of society 


This process of adaptation has been earned on through more than 
three thousand years As an obvious result of such continuous change, the 
Hindu Law of today is found entirely different from, and often opposed to, 
what it bad been in its beginning To meet the challenges of time the 
present has broken away from the past The evolution of Hindu Law is, 
therefore, spread over a long story of vicissitudes It has stood the stress 
and strain of more than three millennia of legal thought and experience * 
So. to link up the Hindu Law of today with, that of as dawn, awd to bridge 
the gulf between the living present and the distant past one would have to 
travel into three distinct phases of its evolution 


The First Phase 

The ultimate source of Hindu law was embedded in theology U 
had its origin in the Creator s Jmne cirections sent to the earth for tie 
guidance or mankind Such s mutual directions were called the Shrul 

\ Monwr Williams, Religious Thovghi and Lite in India. 57 
2. R*dh»1truhn»n Hindu View of Life, 1 
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when reproduced by the sages in the original divine words, 3 and were call¬ 
ed the Smriti when recollected by them in human language 1 . The four 
holy Vedas—the Rig, the Sam, the Yajur and the Atharva —were expound¬ 
ed in their Smrities by Manu and Yajnavalkya. Their hymology was 
developed into positive law by the Rishi Brihaspati, the Muni Narada and 
the smritikars—Baudhyayna, Gautam and others. The totality of all these 
scriptures was regarded the supreme law for centuries to come. Even at 
this preliminary stage of social development a distinction was drawn bet¬ 
ween religious law (u4:) and positive law (cu^fP:). Dharma was a term 
of wider connotation including religious, social, moral and domestic 
regulations. Vyavahara meant civil law, positive law or legal procedure. 48 6 
The sanctity of the former was based upon the inviolable scriptures. But 
for the development of the latter, the validity of many concepts was accept¬ 
ed. Such were (custom) 8 , 3TTrJT?I^5l% (self-satisfaction) 8 and 

(king’s edicts) 7 . These tools were given in the hands of the 
jurist oy the law-givers themselves so that the system could be adapted to 
the requirements of time and place. These were employed too very 
frequently by the smritikars themselves. This was the first phase. 

The Second Phase 

Time went on. Spiritual leaders of Hindus realised that many 
precisions of their scriptural law had now outlived their glory. 
They felt that their ancient law, which was once capable of being a magni¬ 
ficent system of jurisprudence superbly equipped with all features, had 
now failed to keep pace with the changed social conditions. A drastic 
over-hauling of the system was, therefore, taken up by them. The solu¬ 
tion of the problem was, however, found by them, not in abolishing the 
ancient law, but in explaining away its principles by putting a new gloss 
on them. The fabric of Hindu law was accordingly rewoven with the 
spindle of juristic interpretation. Long ago Jamini had composed a 
comprehensive treatise—the Mimamsa—on the construction of Shastric 
rules. With the help of Jaimini’s maxims of interpretation, established 
meanings of many a legal rule were given a go-bye and were substituted by 
fresh ones conducive to the contemporary circumstances. 8 


3. Mayne, Hindu Law and Usage, 19 referring to Manu H, 12 

4. Sen, General Principles of Hindu Jurisprudence, 12. Not containing a direct record 
of revelation, the smrities embodied the purport of vedic text as recollected oy their 
authors. 

4-A. Sarkar : Epochs in Hindu Legal History 104, referring to Brihaspati, XI, 18. 

5. Local custom was recognised as a constituent of law both by Manu (II, 12) and 
Yajnavalkya <1, 7) ; and the jurists and the rulers were directed to incorporate new 

customs into law. 

6. A concept based on the last phrase in Manu II, X2-”wbat is agreeable to one's 
soul”—and similar to equity. 

7. Introduced by Narada as a source of legal development (X. 7) Mayne : Hindu Law 

’ and Usage, 29 . 

8. Mayne : Hindu Law and Usage. 35 referring to the Mitaksbara and Dayabhaga. 
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Many precepts of the ancient scriptural law had now become 
impracticable To overcome this problem, the Equity of Factum Valet was 
developed 

“A fact cannot be altered by a hundred texts 
Applying this, rules of law \iere classified into many compartments—lmpcra- 
tive, directive, admonitory moral, procedural and the like Among these 
various precepts, the obligatory character was reserved for those of the 
first kind only These were called the vidhi fjpeff and were distinguished 
from the arth\ada rules which were relegated into the realm of 

morality or procedure Recourse was also had to the theories of Kah\ar 
jya , % *, lokaridusia'b and apaddharma *c 


With the aid of the concepts given by the ancient law givers and the 
devices developed by the later interpreters, many important changes were 
introduced into the fabric of law Through the medium of exegesis.com 
mentaries and digests, yogis like Vijnaneshwara and Jimutvahana formulated 
new rules of law suiting the conditions obtaining in their respective Iocali- 
ll r S .u , ndu daw to be ascertained mamly through the medium 
of the Mitakshara, the Dayabhaga and other noted commentaries 
It was at this juncture that schools with conflicting doctrines arose In the 
North Mitramishra founded the Benaras school The Province of Mithila 
xf^« p T^ ho J‘ 1 , separa , le «« bo01 based on the w orks of Vachaspat. 
S“, and Chandeshwara In Western India, Devanand Bhatt’s (Vyavahara) 
fayukha gave rise to the Maharashtra school And the Dravida school 
™wr V t e ., 0p i !r l i C S ? utb on the teachings or Nilkanth’s Smnti 
f Thc funders of these schools brilliantly interpreted the rules 
tUv 1° Ti tcc l uiremcms , of people their respective localities 
M^n y vnfThPm'fc1i? 0 | t i a L r0gatCtOt !? cinselvesthe P° s 'bon of law-makers 
va?,o y n?lo Rm’.f ?? a h ? s P ul !*’ d,savow e d all intentions to make »nno- 
thl exlt.nv r f ? ,S lhat uud , cr thc BUJSC of interpretation they moulded 
d 7 l, 0 M r/ n ,S,,. r aW *° a \ t0 k J' P 1®“ w " h > h ' changed social con- 
2r h #h^2SJl nt . Up °, n h S ^ evc l°pnient of these schoo's and sub 
doun 52 ? ! ,Q ? that prcva,Icd m first phase now broke 
phase ” d witnessed an era of diversity This was the second 

The Third Phase 

Several hundred years elapsed In thc begmnmg of lStb“ ntSry the Hmdu 


1 Dayabhaga, It, 29-30 

9-a Discarding a pripople saying ihat though 
practice In the kail atf« 

9-b Public intolerance. \ 

9-c Exceptional circmnstancev'ffeqoiiing relaxation of rulci 
10 Mulla. HIdiJu Law 43 \ 


golden one it is oo longer fit fo* 
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intelligentsia again found even the law set in the era of commentaries over¬ 
due for reform m many respects. The gradual movement of Hindu society 
from status to contract and the influence of the Islamic and Christian civili¬ 
sations resulted into a general feeling that the then law had become out-of- 
date. The voices raised by the reformists like Raja Ram Mohan Roy and 
Pandit Ishwarchandra Vidyasagar awakened the Hindu masses. They 
aroused a public consciousness for the pressing need of overall reform. 


The harvest had long been ripening. But now there was no Vij- 
nanesvara or Jimutavahana to assume the reaper’s role. It was in these 
circumstances that the legislature lent its hand to quicken the process of the 
required re-adaptation of Hindu law to the social conditions which had 
once again changed. This was the beginning of the third phase. Revolu¬ 
tionary changes have since been introduced through the medium of amend¬ 
ing and codifying statutes. 

The Corner-stone of Statutory Changes 

The legislative ideal underlying most of these statutory provisions 
seems to have been the elevation of the legal status of woman. It was in 
the beginning of the third phase that the story of recognition of her rights 
and the promotions of her status began. A century of reforms has since 
elapsed. Today, in none of its aspects Hindu law seems to have so drasti¬ 
cally derogated from the textual ideals as in its treatment of the socio-legal 
status of woman. In spite of its story of man’s fall from the paradise as a 
result of Eve’s temptation, the Islamic legal system conferred on the woman 
an independent legal status. But Hinduism which had no parallel to such 
event, had merged the individuality of woman in the dominating persona¬ 
lity of man. The old shastric ideal as to woman’s status at law was best 
represented in a verse of Manu. 11 

facTT T37RT SRRTC VcflViWi TPTfT I 

“Her father protects her in childhood, her husband in the youth, 
and her son in old age. A woman is never fit for independence.’ 

Thus, in spite of all respects and regards enjoined in the texts for feminine 
modesty, the status of woman at law was of absolute dependance and subser¬ 
vience. The inferior status of woman was evident in the institutions of 
polygamy, sati and child-betrothal. Women’s inequality Ionian was, however 
a sign of their superiority. Females were given special treatment not 
because they were despised, but because they were peculiarly honoured and 
protected. Nevertheless, in modern India the need was felt for sweeping 
measures of law reform designed to improve woman’s status, _ The-ancient 
position, of woman once a prominent feature of the community, could not 
keep pace with the .new social conditions. So, it was changed gradually 
step by step—in all branches of Hindu law. 

U. Manu IX, 3; translation borrowed from S as try’s Hindu 'Jurisprudent*. 67 
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Once upon a time the Hindu woman had to bum herself to death 
upon the funeral pyre of her deceased husband 12 Today she enjoys a legal 
status no less dignified than that of even the most respected Brahmin males 
Now she has earned valuable rights to hold property, independently of 
free marital choice, and of remarriage after her husband’s death The pre 
sent law m this respect has so radically derogated from the ancient ideas 
that if Manu and Yajnavalkya or Bnhaspati and Narada were to take rebirth 
in India, under the process of transmigration of souls, they would mistake 
their homeland for a foreign country practising strange traditions These 
statutory changes relating to woman’s status have affected many walks of 
life 


Marital Life 

The enactment of the Hindu Widows* Remarriage Act in 1856 set 
toe bsll rolling The poor widow who had to die a fictitious civil death 
with her husband, even after the abolition of the sati pr&tha, was now 
allowed to contract a second marriage. It was a freedom unknown to the 
the . n **' n ° u l aw under which the rule was once a marriage always a marviage, 
ami which regarded marriage a holy union of two souls not liable to be 
terminated even by the death of either spouse 1 The credit of legalising 
widow s remarriage goes to the late Pandit Vidyasagar, an ardent champion 
of the Hindu woman’s freedom 


Then, the celebrated Sharda Act abolished m 1929 the practice of 
wm™,? „ ! 8 ' lixmg i he marriageable age." In 1946 the 

j , r slgniB< J"' relief She tvas allowed to suspend the 
nehttfI™, rcfusc cohablta l'on >° her husband, without losing her 
reforms we ? 22 “ r,am s ? c ‘° Pounds “ These piecemeal 

mlsts The Hindu ?22° ,hc sfK,nullc voices raised by the refor- 
IranlatUK which 2..n22 m ° v ' m ' nt was then launched in the central 
legislature which gamed momentum on the soil of free India In its 

XortSXle^rn' pr ?;' c, ' d 5 ode con'd not muster the necessa^ 
Parhament bdl by ’bill ' “ then br olen up aud presented in the 

Act, 1«5 C wh\ch r ra[e E t2 r t t ^ Cod ' Mov ' menI was the Hindu Marriage 
relations * Hindu marring ^ commUrm y a novel code of matrimonial 
samskara 1 * Elements nf^n o « S | ° nce a re ^S ,0 us sacrament—a dharmic 
acceptance, considerationand Tossibdrtv aC f“'" !!JO " ,y a ” d off " and 

that concept which was bLilt imnn l lty rcv ° ca tion, were all foreign to 

grew Fromabout 200 A D prenub2r!» DS ° f kan > ada " PJ 1 

_ ____ P rc Puberty marriages were the order 

12. The practice was known as Sati 

13 Mayne Hindu Law and Usage 136 An j , 

asnM-» of mir.n.. i. n i . . , „ n illuminating decision on the sacramental 
■tpect of marriage is Deviant Achiv Cbctllar A 1 R. (I 9 J 41 Had 65 , 

■ b °" r’rhleen ,o « 

Mow cetoecedf„X "* °’ 

s. * ad m —*- - 

It T.corths„l, ! , OT .e„«™„l„„, (omri 
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of_ the day, consent of the girl was immaterial and the practice of bride- 
price had been forcefully condemned. I7a Today Hindu marriage is almost 
a civil contract. 


Majority is necessary, sanity is essential, 18 free consent of parties is 
indispensable. 16 Dissolution of marriage has been allowed through various 
expedients— nullity, annulment, judicial separation and divorce. A Hindu 
wife can now wish to throw off the marital yoke on the ground that a life 
partner has been thrust on her against her consent. 20 She can seek judicial 
annulment of her marriage alleging that she has been contracted into 
marriage with a mentally insane or physically impotent husband. 21 In order 
to maintain the age-long sancity of the marriage union, and to avoid a final 
dissolution thereof, the new law has introduced the concept of judicial 
separation. A decree of judicial separation does not dissolve the marriage 
but suspends the right of the spouses to the society of each other. That 
decree can be rescinded at any time, but ripens into a ground for divorce 
if not rescinded within a space of two years. 22 The concept of judicial 
separation can be said to be a revival and the modernisation of tyaga 
(abandonment) a similar concept foud in some of the ancient texts 22a 
of Hindu law. 

A decree of divorce, however, brings a final termination of the 
union, allowing the parties to remarry after the expiry of a specified period 
which is, with minor adjustments, one calendar year. 23 The wide variety 
of grounds for divorce includes inter alia, established matrimonial offences 
like living in adultry and other acts of sexual infidelity ; medical grounds 
like venereal diseases, virulent leprosy and incurable insanity; and also 
events like displacement, apostasy and sanyas. In the event of dissolution 
the party found in a better financial position, husband or wife, may be 
asked to pay to the other the cost of litigation and also permanent ali¬ 
monies. 21 

In its efforts to elevate the legal status of woman, the new law also 
prohibits polygamy. Hindu law once allowed polygamy side by side with 


17-A. Altekar': The Position of Women in Hindu Civilization, 56 

18. S. 5 (ii) and (iii). A marriage between the persons below the prescribed age is not, 
however, void. But persons responsible for such a marriage are punishable under 
S. 18. (Smt. Naumi v Narutara 1963 Hi, Pr. 15) 

19. S. 5 (ii) 

20. S. 12 (i) and (c) 

21. S. 12 (a and b) 

22. S. 13 (I) (viii). The Punjab High Court has held that such a ground for divorce 
will be available to the wife only if the decree of judiciall Separation is passed at 
her instance (waryam Singh Vs Prithipal Kaur 1961 Pun. 320) 

22-A. Manu IX, 46 Tyag or separation was allowed on some grounds but it did not 
have the effect of dissolving the marriage completely. 


23. S. 15 

24. Ss. 24 and 25 



90 


The Law Review 


the shastnc preference of adherence to monogamy “ No restrictions as 
to number of wives or directions as to the equality of treatment among 
co wives were found in the dharmashastras To uproot this practice 
completely, the Act of 1955 also declares the practice to be an offence under 
section 494 of the Indian Penal Code 1 


An unfortunate development of the textual law had given rise to the 
luxurious practice of dowry In ancient India the dowry system did 
not exist Under the ancient law marriage with a monetary consideration 
was known as asura It was regarded one of the four unapproved forms of 
marriage For reasons quite unknown another type of that very unappro¬ 
ved form of marriage had become in recent times the most widely 
prevalent one 47 The choice of a life partner had, therefore, become a 
commercial bid In recent years the amount of dowry assumed exhorbi 
tant rate> A good education, an attractive assignment, or good social and 
economic status, made the bridegroom acquire a high price, and marriage 
marked the choice of a matching spouse for the daughter’s because for 
the parents a hard nut to crack The speedily rising market value of a 
bridegroom has now been sought to be regulated by the Dowry 
Prohibition Act, 1961 It penalises giving and taking, and also agreeing 
to give or take, dowry 9 


It may fairly be concluded, that the modern Hindu law of matri 
monial relations is very progressive and makes no distinction between man 
ana woman as to their legal status 


Property Rights 

l ? CeVolu l! on , of Hmdu woman ’ s proprietary rights is 
had bee f n as In no ° th | r ,^ ranch of Hindu law the status of woman 

Zirir* ,nrenot as,n Afield or rights to property In the condt- 

scooc'toVTomW,' 1 '"' Inilla ' ,h 'I e was P'Aaps neirtie/the need nor the 
scope lor womans economic independence The vedic thenrv of the 

{o marn't^'S ‘^TheTn* h ? d „ he |f ed the wfe m securing only right 
with full or excIusiv7nwi^ nC ff nt H £L du st ? c,et y never invested the woman 

fh“t“hoou';Sd r no h,S ” Th^Mftak- 


25 


Miyne Hindu Law and Usage, 173 . Sen-Gupta. 
Law,73 Sasiri Hindu Law (3rd Ed), 170 


The Evolution of Ancient Indian 


26 S 17 

27 Maync, Hindu Law and Usage. 131 
bride was the subject Of sale whereas 
that place. 


However, in the 
in recent times 


asura form of marriage the 
the bridegroom had taken 


23 See Si 3 and 4 

2SA Altekar The Position of Women in 
29 Pamkar, Hindu Sodety At The Cross 


Hindu Civilization, 237 
Roads, 59 
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credit of liberalising the Jaw to a certain extent. But in major part of 
the country women were dependent on male relations in all matters relating 
to property. 

Social developments in nineteenth century aroused a general feeling 
as to the need for sweeping law reform designed to improve woman’s 
economic status. The central legislature enacted in 1937 the Hindu 
Woman’s Right to Property Act. It conferred fresh rights, although very 
limited, to Hindu widow. She was now entitled to take a widow's estate 
in her deceased husband’s property. 30 The usfruct of such property 
was to be the widow’s privilege. The corpus was, however, still 
denied to her. 

In the year 1956 the Hindu Succession Act, another part of the 
projected Hindu Code, has given to the community a novel code of property 
rights—most progressive in its provisions and very favourable to women. 
The provisios of this Act have, with a solitary insignificant exception of 
the coparcenary system, effected a happy amalgamation of the extremely 
divergent rules of different schools and sub-schools into a uniform and 
harmonious system. 

The principle of equality between the sexes in matters of property 
seems to be the idea underlying the Act of 1956. Its framers appear to 
have been in complete agreement with the recommendation regarding 
women’s freedom of property, of the Economic and Social Council of the 
United Nations. The Council had resolved : 

“Noting that the legal system of many countries results in a subordi¬ 
nate status of the wife in family matters of fundamental im¬ 
portance ... 

Recommends that governments : 

...Take all possible measures to ensure the wife full legal capacity , 
on equal terms with her husband, to acquire, enjoy, and dispose 
of property. 303 

To achieve the said ideal the Act of 1956 has very boldly uprooted 
the very pillars of the shastric law of succession. It has^ given a go-bye, 
except in rare cases, to janmsvavada —the doctrine of ‘right by birth. 31 
It has parted with the samudayik swatvavada —the doetrine of * ownership 
on the whole. 32 The Mitaksbara institution of coparcenary has 


30. Under the Act of 1937, the widow became entitled to a share equal to that of the 
son in the separate property of her husband ; and an interest similar to that of 
her husband himself in his coparcenary property. In both the cases she had, 
however, to take only a widow's esta'e. 

30-A. Resolution 503 D(XVI) of the Economic and Social Council at its 736th. plenary 

meeting, July 23, 1953. . . . . . . 

31. In Mitakshara school three successive generations acquired interest m the family 
property by virtue of their birth in the family. This doctrine was known as 

janms watvavada. 

32. According to this principle the ownership of each coparcener extended over the 
whole of the ancestoral property and not over any specific share therein. The 
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accord-ngly been undermined Vijnaneshwar’s division of ProP“*y^mto 
rrgft^llt (Obstructed heritage) & nrmmiteof 

has been severely affected under the modern law 'a Jhe pnnc p 
survivorship is, therefore, now allowed to exist only m the 
principal female heirs, their substitutes, and males claiming ^rough thi 
Consequent upon this, the age long concept of coparcenary, has been 

the governing institution of the Hindu society for more than three millen , 
is now facing a speedy extinction 


The ancient law of inheritance was based on a complicated ^vision 
of heirs into sapindas, samnsdaks and bandhus, to the total exclusio 
won,™ TT.atW.on » no more operative The prop.nqu.ty of blood and 
the proximity of relation has been accepted as the soule crlte ™.'°5 
of the right to succession, Accordingly, all near relations, both male 
female, have been made co heirs The ranks of wife and daughter have 
pushed up so as to be on a par with the son and grandson 1 


Under the outgoing system introduced by the Hindu Woma 
Right to Property Act, 1937, the widow took, as has been seen, a P eCU1 '“* 
interest in her husband’s property The new law abolishes that conc ®P* 
too The so called widow’s estates existing at the time of the enforceme 
of the Act of 1956, have been suddenly enlarge into absolute properue 
in the hands of the widows 35 Today Hindu woman inherits the property^ 
not only of her husband, but of many other relations too, as a full ltaageo 
owner inferior in no sense than her male co heirs And like a male owner 
she can now alienate all her property by sale, gift, bequest or otherwise 
For justifying any alienation she need not establish now the pressure oi 
any legal necessity or benefit to estate 


The questions relating to minority and guardianship are of great 
importance in matters of property rights In these branches there was 
remarkably little to be found, or at least discovered, in the ancient texts 
A judge made law, inadequate and uncertain m many respects, was m 
application In 1955, the Hindu Minority and Guardianship Act has 
codified the principles relating to these matters The law has been amended 


interest was therefore quite unspecified and subject to fluctuation till the time of 
a partition 

32-A This division of property was based inter alia, on the following principle 
down in the Mitakshara tjJTFqST fTcT'rf? * c Neither the father 

nor the grandfather is master of the immovable estate (Mit 1,27) 

33 Raghuvachariar Hindu Law Principles and Precepts 837 The undivided share of 

a coparcener will be governed by the principle of survivorship only if the deceased 
Fas left no mo*her widow, daughter, widow or daughter of a prediseased son or 

Issue of a prcdiseased daughter (58) Moreover, S 30 has subjected such interest 
to the testamentary power of the coparcener 

34 Sec 8 and the Schedule 

35 S 14 It has now been settled in the Supreme Court that only those widows' estates 
would be enlarged into absolute estates possession whereof had not been lost at 
the time of the enforcement of the Act. (Ktturuswami v Veerava 1959 S.CJ 437) 
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too here and there. Well defined and reasonable rules have been prescribed 
in the Act for deciding the questions of minority and of guardianship of 
person and property. 


Adoption 

The revolution in Hindu legal system was not expected to spare the 
law of adoption—other very significant branch of Indian jurisprudence. 
Drastic changes have been introduced, and the status of woman highly 
improved, in this field as well. Adoption had been one of those branches 
of Hindu legal system in which women had little role to play. In contrast 
to that position, the present law of adoption makes little difference between 
man and woman, their rights and privileges. The last delivery of reforms 
conceived by the Code Movement was made in the form of the Hindu 
Adoptions and Maintenance Act, 1956. The modern statutory law is remark¬ 
ably secular. It has absolutely derogated from textual conceptions regard¬ 
ing the institution of adoption as expounded in the Dattak Chandrika and 
the Dattak Mimamsa . 


Under the ancient Hindu law adoption had a theological basis. Its 
law was, therefore, governed by pure religious and non-secular objects. 
Sons were adopted by issueless male Hindus so that they could perform at 
their funerals the ceremony known as shradha. A satisfactory performance 
of that ritual was considered to be, in the hands of the deceased, a passport 
for free entry into the Heavens. But such a travel document was necessary 
only for the male ascendants. And also it could be procured by only the 
male descendants. Women neither themselves needed it, nor could they 
procure it for others. That law had, accordingly, no concept of an adop¬ 
tion by a female or of an adoption of a female. 36 


The Act of 1956 introduces both. Today a valid adoption can be 
made by many categories of females—by a maiden who has never thoug 
of a husband; by a widow in her own right; by a divorcee who has not r 
married; and also by a wife W'hose husband has become an apostate, 
lunatic or a snyasi. 37 It has been judicially settled that the last three ca 
gories of women can make an adoption even in the presence ot their s ep 
children 373 . Today, not only a son but also a daughter can be ta en l 
valid adoption-provided of course the adoptive parent has no daughter or 
son’s daughter by blood relation. 38 


Under the ancient law adoption w'as meant, as has been seen, ex u- 
sively for the benefit of the father in the life hereafter. So, the father co 
adopt a son in spile of the express dissent of his wife. Now, no us an 
allowed to make an adoption without the consent, express or imp le , o 
living wife not suffering from a legal disability. 40 Adoption of an o p 
was not possible before 1956, for only parents enjoyed the g g 

- —., niH law were not meant for their benefit. 

Adoptions made by widows under th a and also in the name of and 

They adopted inthe right 0 /' hei ‘'^ 0C th cm S dves, Vashista’s text. Let her not 
on behalf of the latter. Forthe everywhere, although under con- 

ad^pt without ths consent of her lord prevailed e\eiyw 

flicting interpretations. 


36. 


37-A^ Kishni V 
38. S 11 (2) 


, 1964 All. 17 


Ratna A. I. R- 

39. ' Dattak^Mimamsa, I, 22 ; Mayne, Hindu Law and Usage, 

40. Proviso to S. 7 
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away his son m adoption 41 The mother could neither herself assume that 
right, nor could she object to even the most arbitrary exercise of the same 
by her husband *’■ Under the present law, no son or daughter can be given 
in a valid adoption unless the mother’s consent is obtained And also, the 
mother herself can make the gift of her child if the father is dead or is 
suffering from a legal disability 43 


Thus, the existing law of adoption has converted that religious sacra 
ment which had its own spiritual ends, into a secular and worldly transac 
tion The object of adoption can now be the affection for an issue or a 
desire for the perpetuation of linage But in most of the cases adoption 
now cannot be said to have paved the way for any religious gains for the 
adoptive parent It can neither facilitate nor expedite one’s admission to 
the eternal bliss Time has been courageous enough to do all this with a 
view to granting admission to women m a compartment of Hindu legal 
system which had hitherto no seat for her 


Conclusion 


The above is a brief survey of the evolution of Hindu law—a short 
story of the glories of its past and the grandeurs of its present ll isj a 
bird's eye-view of the role—creative and constructive - the status of woman 
has played in the said evolution, and of the admissions and promotions 
granted to females in the third phase of its development 


The third phase that began in the second half of the last century con 
tinues till the present day Many branches of the system are, however, 
still lying in the stage they reached in the second phase No amending 
statutes have so far affected them The rules dealing with parental debts, 
religious and charitable endowments 44 and the like, are still deduced from 
the ancient texts and their commentaries Moreover, the five statutes detail 
ed above have generally been given no retrospective effect 45 Thousands of 
cases are, therefore still governed by the Hindu law of the second phase 
Toe principles enunciated in the ancient texts and the precedents evolved 
by the courts of Jaw during the British rule are still applied in such cases 


. ’ ? 1T l du la y '5 runmn S at present a stage or transition But even 

in this third phase the last word cannot be believed to have heen spoken 
f?*»r y * SUl>jei: Aiw^ e s y ste m It is destined to pursue a long career in 
luture too All the statutes are open to judicial interpretation Since their 
enactment a decade ago, new juristic principles have teen, and are still 
being, introduced in Hindu law through adjudication under the garb of its 
e 3 c d Thus, by the time the process of the said 

1 , na y 0 l cr * c °nditions of the Hindu society and circumstances 
° ncc a ? a,n We come across th-n the 

advent of a fourth phase in the evoluUon of Hindu law, for the system is 

neither static nor sacrosanct, and is bound to move with the movements of 
the society 


41 Dtnnwan v Sonib3i (1925) 52 I A 231 

43 3rd3) amS3 ’ IV * ,3 * 17 ' Mu,hus *a«i» v Chidambara (1948 ) 2 M L- J 468 


44 Substantial legislation in this branch dealing with the administration of the 
Lf.'KIf* 11 J 10 " *® contemplation Reports or the committee 
,, * ,fead y »*« published to gather public opinion 



REFORM IN THE AGENCY OF PROSECUTION 

(Desirability of Police Conducting Prosecution) 
by 

M. P. Swarnkar, LL. M. 

Research Scholar, Jabalpur University 

Generally speaking the prosecution of criminal cases in magisterial 
courts in India is in the hands of either the police officers who may or may 
not be qualified or in the hands of persons recruited from the Bar and styled 
as police prosecutors. These officers work and act under the direction of the 
police department as functionaries of the police department. 

In the State of Madhya Pradesh it is the Prosecuting Inspector or 
Sub-Tnspector who is primarily responsible for the efficient prosecution of 
cases in the magisterial courts. They are appointed Public Prosecutors 
under Section 492 of the Criminal Procedure Code to conduct proceedings in 
the district in which they are posted. Their activities extend to all cases tried 
and enquired into by magistrates after the police investigation has been 
completed. Under Section 494 Criminal Procedure Code they are also em¬ 
powered to withdraw a case from prosecuting further but ordinarily may not 
do so without the order of the District Superintendent of Police or his 
Assistant 1 , In some States, police officers including the head constables, 
who even do not possess proper legal qualifications are authorised to conduct 
prosecutions in the magisterial courts*. 


1. See M. P. Police Regulation—The Prosecuting Inspector should himself conduct 
all important or difficult cases. He should make himself thoroughly acquainted 
with the case diary and should master all the facts of the case before the first 
hearing. He should consult the District Superintendent of Police when he is 
in doubt as to the course to be pursued, and should inform him whenever he 
considers that a case is so importan t of difficult as to require the employment 
of a legal practitioner. The prosecuting inspector will submit to the District 
Superintendent of Police daily memorandum in the prescribed form showing the 
progress cr result of every case under trial at head quarters. In doing so he 
must explain briefly the reasons for any failure of prosecution, and must bring 
to notice all instances of specially good work, inefficiency or misconduct on the 
part of the police, which have come to light during the proceedings. (P. 171) 

2. In Bombay, prosecutors are called "Police Prosecutors.” In Punjab, the prose¬ 
cuting agency is part of the police department itself and is headed by a Deputy 
Superintendent of police incharge of prosecution work in all the magistrates 
courts 

In Uttar Pradesh, a prosecuting inspector is recruited either from the Bar or 
from the police department. In Bihar, Assistant District Prosecutors are under 
the control of police department. (See Law Commission Report. Infra 
note 8.) 
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The adequacy of the legal background of the prosecutors apart, the 
principles of excluding the police from conducting prosecution has been 
partly realised by the framers of the Criminal Procedure Code It specifically 
lays down that, “an officer of police shall not be permitted to conduct the 
prosecution if he Ins taken any part in the investigation into the offence 
with respect to which the accused is being tried 3 ” The reason for such a 
provision appears to be the partisanship of the investigating police officer 
who may atm be examined during the pro$-cunon proceedings It is, there¬ 
fore, not proper for the police to prosecute criminal cases which they have 
enquired into 4 The judicial attitude with respect to such practice is that 
prejudice is caused to the accused in such cases 5 , and iF an investigating 
officer has conducted prosecution in the Committing court, the trial and 
conviction in the Sessions court has been held illegal* 

It is very Strange to note that though an individual police officer who 
bas taken part in the investigation 01 an orfence is prohibit'd from conduct¬ 
ing thecase in a court none the less his another depirim ntal brother (who 
has not so participated in the investigation) is not so disabled in conducting 
the pros*cution In doing so, what i> often lost sight of, is the fact that the 
police officers work in a team spirit to uphold the doings cf each and evety 
member of the department Both the investigating as well as the pro«ecut- 
mg police officer work under the same hierarchical subordination of ibe Dis¬ 
tort Superintendent of Police at the district level It will thus be absurd to 
assume that cause of justice would be better served in the hands of one 
father than in (hose of the other. If it is not proper that the investigating 
police officer be permuted to conduct the prosecution proceedings, « i> also 
equally improper that another brother officer be permitted to conduct the 
prosecution 


Section 495 (4) Cr P C 1898 
Ram Ch , 13 W R Cr 18 

A ] R 1965 Onssa 124 lysate, Ratthunath Sahu 

comroJlSl officcrs conducting prosecution m .he Commtmrc Court- 

vort-vSr™before Sets,on, Chart are ultra vires arrd 
b ra Z . « 5 (4) is no. a mer. trregu- 

Code I, ™ Su hV SH.' b ' Criminal Procedure 

committal court directed "to be'taS“!?«^|,'" ^ I ’ ^ ' J “ ,1 “ : ' d ~ p^ ° c " t '"’ E, bC, °." 
A l R. 19*4 Mart in *_», , * en sfres ^ In re Sellaramulhu Padayach' 
206. In rc Dvt H N ^23 and 1956 Andhra W R 

thattheomcerwVo^rsnitedtheLl 959 A J dh,a Pra(3esh 29 (,he ^ ^ 

to prejuidice the accused)! 19 d , h , cord "5'cd theproseeouon is suffic.-o' 

vaud»--Hte comeaveotmn of Ctae »■>«'“ »■>>» ddd.Tnbho; 

invalidate a trial altogether, where n! e, n ° f Ihl * Section does not by ttl'lf 
meaning of Section 537 failure of justice has caused within the 

The provision c warned in Srrt 

provision but only directory in jj* „ a ,J ! ° bt lakf ° to bc not a mafldatoty 
lion can at worst be cnlv a c ?Cfe * Son ccm P''ance wuh such a direc- 

carnot be said to vitiate the eniirt-, e ,r re6alanty Violation of this direction 
resulted to tubs,antta^prejudjee to rhe‘ un 11 « *l.-n that ..regular,ty « 
aleo AIR WM Orltta Ill (Tr.a, Md K '" U M S " 
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It submitted that the functions of a police officer and the 
prosecutor are different. While the members of the police force, as law- 

enforcement officers, are charged with the duty of maintenance of law and 

order together with the responsibility of prevention and detection of crime, 
the prosecutor, on the other hand, comes into the picture only after the pro¬ 
ceedings have commenced before a judicial forum. The completion of 
investigation arouses the responsibility of the prosecutor to do ail things 
requisite for a speedy, efficient and proper disposal of the case. One may be 
inclined to view the police duties as being in pursuance of the administra¬ 
tive policies whereas the prosecutor’s role is mainly to assist the judiciary 
in discharge of its function. In this context it is natural to be vigorously 
opposed to the policemen usurping the function of law officers. 


As back as 1855 Sir Alexander, the then Attorney General of England, 
while givn.g his evidence before the Select Committee on public prosecutors 
observed : 


“It is a great scandal and not consistent with the proper administra¬ 
tion of public justice...that you should have a subordinate officer, 
who is merely the keeper of prisioner, clothing himself with 
the functions of a public prosecutor. I think it is of the least 
importance that police should be kept strictly to their functions 
as policemen, as persons to apprehend and to have the custody of 
prisioners, and not as persons who are to mix themselves up in 
the conduct of a prosecution, whereby they acquire a bias in¬ 
finitely stronger than that which must, under any circumstances, 
naturally attach itself to their evidence 7 ”. 

The Indian Law Commission 8 has also attacked the existing practice 
of prosecution by police on the ground that most of these police officers are 
not legally qualihtd and hence due to lack of legal knowledge, they are not 
able to present their case as efficiently and effectively as a legally qualified 
and experienced counsel appearing for the accused may do. In addition, 
the Commission has also pointed out that “by the very fact of their being 
members of the polite force, and the nature of duties they have to discharge 
in bringing a case to court, it is not possible for them to exhibit that degree 
of detachement which is necessary in a prosecutor”. 


7. Minutes of Evidence p. 186 Q 2396 quoted in J. LIJ. Edwards: Law Officers of the 
Crown, p. 344: he further told the Committee, “When you get a policeman, you 
get a minister, though very subordinate minister of justice and you look upon 
him as person upon whom you may therefore rely, and I own that it was not till 
I became a criminal judge that I saw the necessity of exercising watchfulness over 
them without imputing undue motives to them. I see that they take such an 
interest tn the prosecution, by getting credit for the intelligence and energy and 

skill which they show while getting the witnesses together and bringing them to 

the court and in bringing the prosecution to a successful issue, that I have become 
very sensibly dive to the necessity of watching their evidence carefully.” (Ioc. 

cit.) 

8. Law Commission of India, 14th Report (Reform of Judicial Administration). 
Vol. If p. 769. 
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So far as the legal qualifications of the police prosecutors are con¬ 
cerned, the recent trend has been to recruit them from the Bar and some 
times from among the law graduate'* No doubt this is a move in the right 
direction though the standing complaint of the police department has been 
that the recruitment of prosecutors from the Bar does not yield satisfactory 
results It is because that the police prosecutors being intimately connected 
with the investigation and other branches of police work arc better equipped 
to serve the interest of the prosecution, and thereby get good results of 
successful convictions It is possible that a lawyer’s knowledge of the rules 
of evidence may need improvement but such a competency alone in a pro¬ 
secuting advocate is not the essential requisite to discharge his duties towards 
the court and the accused so as to ensure a fair trial The test of legal 
knowledge must involve more than passing certain qualifying examinations 
A true understanding of law should comprise of the general legal principles 
in the light of the norms and values that those principles are meant to up¬ 
hold 


In the wake of growing awareness to make criminal justice more 
human and scientific, it is difficult to prescribe any educational and legal 
qualification for a prosecutor It is also necessary that his foie in the 
administration of criminal justice be ascertained precisely. As a matter of 
fact the role played by a prosecutor is not absolute m the sense that it would 
be immutable as long as the law remains the same Although the primary 
task of the prosecutor has remained the same, viz , to sec that the offender 
be brought to justice and receive the punishment, his methodology of dealing 
with such cases ought to be determined by the contemporary views on the 
individual offender’s penal responsibility Modern penological ideas em¬ 
phasize that the offender be viewed cot as a sub-human but that full dignity 
must be given to him as human being and respect be shown to his rights and 
interests Furthermore the penalties and measures be individualised so as 
to serve the purposes of rehabilitation and re sociahzalion Thus a pro¬ 
secutor is required to be more than a die-hard police officer in his dealings 
with the accused as well as in prosecuting him and also demanding sentence 
for the lapses of the accused His role has acquired a social content not 
only to serve the interests of the society from the depradations of wrong¬ 
doers but also to serve such members by making them useful and orderly 
members of the same society 


9 In Bombay these officers are recruited from the Bar and styled as -police 
Prosecutors * 

In Uttar Pradesh a prosecuting inspector is generally appointed either from the 
Bar or/ram the Police Department if he has worked for three years as an 
investigating officer and has either a degree in Law or holds a certificate of 
having pawed LL. B Previous Examination of Allahabad University in the 
subjects of I p C, Cr P C and the Evidence Act 

In Bdur Law Graduates are recruited both from the Bar and the Police Establish- 
mem for appointment as Assistant District Prosecutors and they arc under the 
control of Police Department. 

In Madhya Pradesh Law graduates are appointed as Police Prosecuting lnap«* or * 
and thev are required to undergo sis months* training 
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The social importance of the prosecutor’s role thus makes it incum* 
bent that the prosecutor, besides being a man of high moral calibre, be 
imparted legal training in a manner that he acquaints himself with such 
non-legal disciplines as may be useful to discharge his duties in the adminis¬ 
tration of criminal justice of today. 

As regards the existing practice of prosecution by police is concerned 10 , 
it may be stated that the police is unable to fulfil the prosecutor’s task which 
is aimed at the protection of social and legal order and thus involves a 
heavy social responsibility. He must discharge his duties with objectivity 
and impartiality concomitant with due regard for the human rights. In the 
discharge of his functions it is incumbent upon him to keep the offender’s 
potentialities in view for the purposes of rehabilitation. Needless to say that 
a police officer who has been trained to serve the departmental loyalties 
and to follow its traditions, can hardly be expected to show that amount of 
detachment as may be expected of a prosecutor lawyer. It has been 
emphasised in many cases 11 that the duty of the prosecutor is to represent 
the State and not the police and that it is no part of the police to obtain 
conviction by any method whatsoever. It is also the duty of the court to 
discountenance such methods which tantamount to the travesty of justice 14 . 
The purpose of a criminal trial is not to support a theory at all costs but to 
investigate offence and determine the guilt or innocence of the accused. This 
duty should be discharged by the prosecutor fairly and fearlessly and with a 
full sense of responsibility that attaches to his position 13 . 

It may be added that the experience, regimen and training of a police 
officer as member of an executive government body runs counter to that 
fearlessness, independence and ability to give dispassionate consideration 
which are fundamental in a competent advocate. The prosecuting function 
necessarily involves the exercise of restrain and a sense of fairness which can¬ 
not be comprehensively reduced to precise formulation 14 . It is too much to 


10. Supra, n- 8. 

11. Brahamdeo, 54 1. C. 241 (p); Ramranjan, 42 Cal. 422. 

12 Wauchope, 61 Cal. 168; Nag., Aung. 14 Rangoon, 45. Shwe Pru v. The King 
A I. R. 1925 Cal. 887. 

13. The guilt or innocence of the accused is to be dateremined by the tribunals 
appointed by law and not according to the tastes of any one else; Ramranjan 
42 Cal. 422; Kunja, 8 Pat. 289; Hari Gope & Others v. Emp. A. I. R. 1947 Pat. 
154. 

14. St e the remarks of Lord Macdermott: “The discovery and punishment of crime 

are functions which produce a dramatic preponderance of power on the part of 

the State. Against the wealth and resources of the prosecution the accused 
stands relatively poor and alone, and far more often than not, his case and 
personal problems arouse little interest or concern. In such circumstances, the 
urge to get at the truth and to convict the guilty which excites most prosecutors 
may be armed with great variety of weapons. The choice of these is important 
for it cannot but throw light on the nature of system to which it belongs, on the 
extent to which that system recognises the dignity and worth of man and on the 
place it accords to the rule of law.”—Protection from power under English Law. 
p 13. 
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expect of a subordinate police officer to exercise his prosecuting functions in 
an independent capacity It may further be added that however honestly, 
fairly and objectively the police might try to conduct the proceedings, there 
is always a danger that the police officer who has been responsible for deci¬ 
sion to prosecute might go a little too far, in order to establish that the 
prosecution was properly brought 

Addressing the Second Annual Conference of U S Attorneys, Robert 
H Jackson Attorney General said, “The qualities of a good prosecutor 
are as elusive and impossible to decide as those which mark a gentleman 
And those who need to be told would not understand it any way A sensi¬ 
tiveness to fdirplay and sportsmanship is perhaps the best protection against 
the abuse of power and the citizen’s safety lies in the prosecutor who 
temp.rs zeal with human kindness, who seeks truth and not victims, who 
serves the law and not factional purposes, and who approaches his task with 
humility 

In view of the foregoing discussion it may be suggested that the time 
is now ripe to implement the recommendation of the Indian Law Commis¬ 
sion in this respect The Commission recommended that the prosecuting 
agency be completely separated from the police department and in every 
district a separate prosecution department be constituted and placed 
incharge of a “Director of Public Prosecutions,” with all its enumerated 
functions M 

It is true that the introduction of this necessary reform in our pro¬ 
secuting system is usually frustrated by pointing out to the expenses involved 
m employing the qualified advocates and lawyers as prosecutors and direc¬ 
tors, but in vew of our efforts to strengthen the rule of law and deroocra- 
tive values in the Indian society, it is no more safe to think merely in terms 
of economy 


13 Quoted by Mr Ncdrud in * The Career Prosecutor” in the Journal of Criminal 
Law Criminology and Police Science Vo! 52, Ho 1 May June, 1961 
16. Law Commission of India !4th Report p 770—72 On July 6—8 1962 a Seminar 
held at Bangalore under auspices of the Indian Commission of Jurists and the 
Mysore State Commission of Jurists also adopted a aim Jar rwoluUoa 



EXTRADITION AND INTERNATIONAL LAW 

By 

Dr. R. C. Hingorani, 
ll.m. (Delhi), - j.s.d. (Yale) 

Professor of Law, Patna University 

In the fast-shrinking world of today, where interdependence of 
States is but natural and very essential, problems of extradition are bound 
to increase. Air traffic has made the flight of the criminal easier than 
before, and if law has to take its course and pursue the fleeing offender, 
extradition proceedings are the necessary instrument to secure the return 
of the fugitive at the alter of law. In recent times, we have secured the 
custody of Sucha Singh through the process of extradition. We may try the 
same procedure to secure the custody of Dr. Teja of the Jayanti Shipping 
Corporation. No one should be given any impression that he can treat 
the arms of law with contempt. Any laxity in the extradition efforts would 
ouly aggravate the offender’s appetite to commit crimes with impunity by 
'fleeing to a foreign territory where he cannot be touched except by the 
instrumentality of extradition. 

Extradition may be defined as surrender of an accused or convict by 
the territorial State, where the above person is found, to the requesting 
State where he is alleged to have either committed the crime or has been 
convicted of the same 1 . Although, the word ‘extradion’ has received uni¬ 
versal recognition by now, its use has been relatively recent. It was first 
used in a French Decree in 1791 and later again by France in a treaty in 
1828 after which the word has been uniformly used 2 . 

Extradition is practised among nations mainly due to two reasons. 
Firstyly, to warn the criminals that they cannot escape from the clutches 
of law by fleeing to a foreign territory. The Congress of Comparative Law 
held at the Hague in 1932 said that the States should treat extradition as an 
obligation “resulting from the international solidarity in the fight against 
crime.” Earlier, Lord Russel had aptly said that: 

“the law of extradition is.founded upon the broad principle 

that it is in the interest of civilized communities that crimes. 

should not go unpunished, and it is part of the comity of na¬ 
tions that one State should affoid to another every assistance 
towards bringing persons guilty of such crimes to justice 3 ; 


1. For example, see definition of extradition in Oppenbeim, Internationa] Law 
(vol. I—Eighth Edition) p. 696. 

2. Harvard Research Draft on Extradition, (1935) 29 American Journal of Inter¬ 
national Law (hereinafter abbreviated as AJIL) Supplement p.66 

3. Re Arton, (1896)1 Queens Bench (hereinafter abbreviated as Q. B) 108 at III 
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Therefore, extradition works as a deterrent Secondly, it is in the 
interest of the territorial State to get rid of the criminal who has taken 
refuge within its territory Prospect of reciprocity is yet another motiva 
tion 4 Maintenance of cordial relations, as part of its foreign policy, is a 
contributory factor which assists in the surrender of the fugitive 

Grotius who is said to be the father of modern law of nations, was 
of the opinion that it is duty of State to extradite fugitive criminal 11 Vattel 
was another m'ernational lawyer who considered it as duty of State to 
surrender fugitive criminals® However, it has never been recognised 
that States are under any duty to surrender the criminals There is no 
general obligation under international law to extradite fugitives except 
under treaty 7 Instead, in some States, no extradition is permitted in the 
absence of extradition treaty 8 Even in cases, where fugitives are extradited 
without treaty obligation, it is more out of international polity than due 
to any international duty In fact, extradition is an exercise of sovereignty 
on the part of territorial State and any supposed duty of extradition would 
be negation of such sovereignity 

Law of extradition is a dual law It is ostensibly a municipal law, 
yet it is part of international law also inasmuch as it governs relations 
between two sovereign nations over the question whether a given person 
should be handed over or not by one sovereign nation to another sovereign 
nation Extradition, or not, is determined by national courts or decision 
makers but on the basis of international commitments as well as rules of 
international law on the subject 


Realising the necessity of extradition as part of international co¬ 
operation, number of attempts have been made regionally as well as other 
wise to conclude a multilateral convention which would regulate extradi 
tion requests among nations Treaty of Amiens in 1802 was the first 
successful attempt at multipartite convention on extradition* The 
American continent has witnessed a number of conferences to conclude a 
regional convention governing extradition among Latin American States 


Harvard Research Draft, op cit (1935) AJ1L (Suppl ) p 41 
Dejure Belli acfacis (1625) Bock n chapter 21 and section 4 
The Law of Nations (1760) vol I—Book II—Section 76 

Oppenhcim says In the absence of extradition treaties stipulating to the 
contrary no State is by international law obliged to expel or deliver him up to 
the prosecuting State ** op cit 677 Also see Arnold McNair, Extradition and 
& territorial Asylum 1950 British Year took of International Law (hereinafter 
Rvn ni r 25 BY1L) , I74 ~" 7 ’ Felice Morgensterr The Rignt of Asylum 1949 
BY l L 327 , Factor v Uubenheimer 290 United Slates Supreme Court Reports 
(hereinafter abbreviated as U S Reports) 276 at 283 

1 Re^mS^ST SUP ” ,9 * 9BYlL344 ' Fac, <* v Laubenheimer. 290 U S 

> Harvard Research Draft, (1935) 29 AJIL (Supl) pp. 41-2- It »as a treaty bet¬ 
ween Great Britain. France Spam and Holland for extradition between parties 
The treaty did not come into effect on account of war 
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The Second Pan-American Conference of 1902 produced a treaty of extra¬ 
dition signed by twelve States but the same was not ratified. In December 
1933, the Seventh Pan-American Conference concluded an Extradition 
Convention which was ratified by a number of States, including the United 
States of America 10 . Earlier, the League Codification Committee had 
doubted the feasibility of general convention on extradition 11 . In 1935, 
Harvard Law School brought out a draft convention on the subject after 
good deal of research but it has not been taken use of despite general feel¬ 
ing about its utility 12 . In 1960, the Asio-African Legal Consultative Body 
prepared a draft convention on extradition at its Colombo session. In 
September 1965, the Commonwealth Conference of Law Ministers and Chief 
Justices expressed the desire of having Commonwealth code on extradi¬ 
tion 13 . In March, 1966, the Commonwealth Law Ministers reached an 
accord in London for speedy extradition of fugitives between Common¬ 
wealth countries 14 . 


Nations, however, have not waited for the multilateral convention 
on extradition. In its absence, they have resorted to bilateral arrangements 
by which they have agreed to surrender fugitive criminals to each other 
under certain conditions. France has greatly helped in the development 
of bilateral treaties on extradition. Practices reveal that it had entered into 
treaty as early as in 1371 with Savoy and later with Austria and Spain in 
1612. By 1868, France had extradition treaties with 53 States. 


Bilateral treaties on international level are supplemented by national 
laws at municipal level. Belgium, which may be considered as pioneer in 
extradition law, was the first country to bring out national legislation on 
the subject in 1833. These national laws purport to implement the obliga¬ 
tions undertaken by the nation under extradition treaties. Besides, they 
also prescribe the' procedure to be followed in case of any request for 
surrender of fugitive. 


India had its first Extradition Act in 1903 which worked as a sup¬ 
plement to t he British Extradition Act of 1870, as modified from time to 
time, and Fugitive Offenders Act, 1881. The recent Extradition Act of 
1962 is the result of advent of independence on the Indian sub-continent. 

Extradition treaties between nations, draft conventions and national 
laws and practices have revealed that some customary rules of interna¬ 
tional law have developed in the process. 


VUOIVIIIU.J * — *- - - 

The same are discussed below : 


Doctrine of Double Criminality By this doctrine. The offence attri¬ 
buted to the fugitive must be indictable within the State of asylum as we as 
Wn^SSSng Slate's territory In its 

take place. It is but natural that it will offend the conscience ot the tern 


10 . 

11. 

12 . 

13. 

14. 


As reported by Oppenheim, op. cit., 697 H 

Brierly-de Visscher Report on Extradition-League Dec. 1926. vo ume 8 

For other attempts at bringing out in‘ 0 I?f onal code on Extradition, see Harvard 

Research Draft, (1935) 29 AJIL (suppl) 47-8 

Canberra Times, September 4, 1965 

The London Times, March 27, 1966 
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total State if it were to extradite tlie man whom its law doesi not cons'der 
as criminal And of course, the demanding State would no deoaodft. 
custody of person if he were not accused of anv act or omission whicn 
not a crime within its territory 

States, therefore, prepare a list of extraditable ofTences as part oj 
their extradition law United Kingdom is one of such comitrres The "SI 
of extraditable crimes in the United Kingdom is given in tlie Extradition 
Act of 1870 as amended from time to time in 1870 1906 and 1932 Al 
British extradition treaties must conform with this hst Indian Extra 
tion Act of 1962 has evolved double procedure regarding extraditanie 
crimes With regard to non treaty and Commonwealth countries, me usi oi 
extraditable offences is given in the Second Schedule attached to the act 
However so far as treaty States are concerned, the list is complied by treaiy 
Indian practice is an improvement on English practice in as a , . 
treaty list has nothing to do with the list given in the Second bcneouic, 
while m England, the treaty list is restricted by the lists given in the aoove 
Acts 


There is, of course, scope for improvement even in the ln ^ ian ^ 
which has followed the practice of denominating crimes It would pc 
haps be better to resort to the “test of sentence” by which States may 
undertake to surrender a fugitive who is accused of having committed a 
crime carries sentence of one year or more The British Fugitive 0*| en 
ders Act of 1881 has adopted this rule 15 , so also the French Extradition 
Act of 1927 u Harvard Draft on Extradition has preferred this rule 
More recently. Draft Convention as prepared by the Council of Europe 
in 1954’*, and a similar document prepared in 1960 by the Asio Airman 
Legal Consultative 19 Committee have adopted this formula 


This new formula would be more appropriate in view of the fact 
that sooner or later the State will have either a general convention on 
extradition or there will be increase in bilateral treaties with the advent ol 
jet travel and consequent easy flight of the fugitive There is also de 
mand for ever increasing list of extraditable offences which canrot otherwise 
be done except through a fresh treaty and this is not an easy task. Number 
of independent States has also increased and it is possible that many 
States may have different and confusing names for the same crime The 
controversy which the international lawyers witnessed over the Insuil 
and Eisler* 1 cases could have been avoided if the “sentence” formula had 
guided the requests for extradition 


Extradition of Political Offenders It may be of interest to note that 
there has been a swing from extradition of political offenders to their non 


15 Section 9 

16 Article 4 

17. Article 2 

18 Article 1 

19 Article 2 

20 1933 Annual Digest, Care No 14 6 
2t The London Tunes, May 28,1949 
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extradition 22 . Gone are those days when monarchs preferred to extradite 
political offenders because it suited their convenience and selfish interest. 
Paradoxically enough, in those days extradition of ordinary criminals was 
not much pressed and they were not extradited. Instead, there was cla¬ 
mour for the surrender of political offenders who were considered as the 
monarch’s personal enemies and, therefore, the territorial monarch extradi¬ 
ted such offenders in the interest of mutuality 23 . With the diminishing of 
monarchies and development of democracies, rule as to extradition of poli¬ 
tical offenders has been reversed since nineteenth century. Presently, while 
the ordinary criminals are extradited, the political offenders are not 
extradited. 

Reasons for non-extradition of political offenders are many-fold. 
Firstly, rebels of today may be rulers of tomorrow; secondly, there is fear 
on the part of the territorial State that if it were to extradite these offenders, 
they may not get fair trial at the hands of their adversaries. It is also an 
attempt at avoiding interference in the foreign State’s affairs. 24 . Besides, 
political offenders are not dangerous and undesirable elements as may be 
the case with regard to ordinary offenders. Constitutions of France and 
Italy and the Basic Law of the Federal Republic of Germany guarantee 
right of asylum to political fugitives. United Kingdom is the only country 
which permits extradition of political offenders to Commonwealth countries 
under the Fugitive Offenders Act of 1X81. There has, of course, been lot of 
criticism against this British practice and it is very likely that the practice 
may be discontinued by passing appropriate legislation. 

Prohibition on surrender of political offenders has sometimes resulted 
in the abuse of the same. The first attempt at checking such abuse was the 
introduction of attentat clause by Belgium in 1856 in its national extradition 
law. This clause permits the extradition of political offender if he is 
charged with the murder of the Head of the foreign government or any of 
his family members. This Belgian action was the outcome of an attempt in 
1854 on the part of Celestin Jacquin who tried to blow off the railway track 
between Lille and Calais with an intention to murder Emperor Napolean III 
who was to pass through that track. 

Some European States have followed the Belgian practice by incor¬ 
porating the attentat clause in their national legislations but the same has 
not been generally accepted as customary rule of international law. The 
reason for the failure of this clause is probably due to the fact that in the 
present context of different forms of governments operating in the world, 
the Head of the State may just be titular not enjoying much power and 
importance. For instance, the Queen of England or the President of India 
may not be as powerful as the Prime Minister. It will, therefore, be indeed 
funny that while murderer of the Head of the State may be extradited under 
the attentat clause, murderer of Prime Minister, who really matters now, 


22. Oppenheim, op. cit., 696, 704-5 

23. J. Menalco Solis R. Private International Law—Extradition—Political Offences, 
(1960) 24 Tulane Law Review 848 

24. R. v. Enahoro, 1963 Modern Law Review 555 at p. 557 
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cannot be extradited under the clause Perhaps, the clause was meaningful 
during the monarichal era only 

There was an attempt on the part of Russia to convene a conference 
of Powers in Brusselles in 1881, following murder of Alexander II that year, 
and it purported to exclude murder or attempt to murder from the ambit of 
political offence The conference, however, never took place 

Tn 1934, King Alexander of Yugoslavia was murdered in France 
This prompted France to propose at the League of Nations to bring out a 
Convention for prevention and punishment of acts of political terrorism 
The Convention was concluded m Geneva on November 16, 1937 and signed 
by 23 States, including India The Convention purported to treat acts of 
political terrorism as ordinary crimes, perpetrators of which would not 
benefit by the rule of non extradition of political offenders By another 
Convention signed on the same day in Geneva by 10 States, including India, 
the parties agreed to the establishment of the International Criminal Court 
which would try such persons who were not extradited or tried bv the 
territorial State * 5 The Conventions, however, never came into force and 
the law remains as it was before Perhaps, any enthusiasm for cooling 
down the rule of non extradition of political offenders has subsided m view 
of the growth of authoritarian regimes in number of countries where there 
is no other meda for expressing dissatisfaction with the regime except 
through acts of terrorism 


. u political offence is not generally an extraditable offence, 1 * 

it has defied all attempts at its definition Publicists, judges and national 
decision makers have failed to define it Some say that political motive is 
important, others consider political purpose as more important Some 
botfl ’ motive as well as purpose Yet others consider crimes 
a * pQ lt1 ^ 1 C ’ treas 1 on - sabotage, espionage and subversion ” 
ntraHiKhu’ ’Shir °^ accs mav b 5 obv jously political and therefore non 
extraditable Difficulty arises only with respect to such crimes which are 


Oppenhetm, op cit 710 

G '"T >»« relating to pro.ee.,no o! 
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ostensibly common crimes but have political undertones. Such offences are 
called relative political crimes or deliis complexes . 2# Controversy hangs 
around them. 


Number of courts from different parts of the world have dwelt upon 
such cases. In the famous English case—Ex-parte Castioni 30 —the accused 
had taken part in a revolutionary movement in the Canton of Ticino and in¬ 
cidentally shot a member of the Government. His extradition was refused 
on th'e ground that it was a political offence. The court defined the political 
offence as : 

“It must at least be shown that the act is done in furtherance of, 
done with the intention of assistance, as a sort of overt act, in 
course of acting in a political mattef, a political rising or dispute ( 
between two parties in the State as to which is to have the 
Government in its hands.” 31 


In another case, however, the same court permitted the extradition of 
a French anarchist who was charged with causing two explosions in France 
one of which resulted in death of two individuals. The Court held : 


“In order to constitute an offence of political character, there 
must be two or more parties in the State each acting to impose 
the Government of their choice on the other....if the offence is 
committed by one side or the other in pursuance of that object 
it is a political offence, otherwise not.” 38 


Same year, the Federal Court of the United States held that in order 
“to bring an offence within the meaning of the words of politi¬ 
cal character 7 it must be incidental to, and form part of, political 
disturbance.” 33 


Swizz Extradition Law of 22-1-1892 provides that : 

“Extradition is not granted for political offences. It is granted. 


29 

30. 

31. 


Nature and Definition of Political Offences in International Extradition, (1909) 
3 Proceedings of the American Society of International Law Discussion by 
Messrs Clark, Coundert and Mack. 


(1891) 1 Q. B. 149 . /Ioim , 

Ibid p. 158 : see comments on the case by Piggot, Extradition ( ) PP- • 

rhe case confirmed the definition of Sir Fitzjames Stephens in his History of the 
:riminal Law of England. According to him, fugitive criminals are not to be 
iurrendered for extradition crimes, if those crimes we-e incidental too and formed 
rart of political disturbances. Co-incidentally, Justice Stephens was one of the 
rudges who decided the Castioni Case. This Court, however, rejected par o 
sir John Stuart Mill’s definition of political crime given in the Parliament (House 
Df Commons) in 1866 to the effect that the political offence may be Any offence 
:ommitted in the course of or furtherance of civil war, insurrection or political 


commotion. 

"32. Re Meumer(1894) 2 Q. B. 415 at p. 419 
33. Re Ezta (1894) 62 F. 972 at p. 999 


10S 


The Law Review 


however, even when the guilty person alleges political motive or 
end, if the act for which it has been requested constitutes pn 
manly <1 common offence The Federal Tribunal decides liberally 
in each particular instance upon the character of infraction 
according to the facts of the case ”** 

In re Kavic, Bjelanovic and Arsenijevic, the Swizz Federal Court 
refused extradition of accused charged with exercising constraint on the crew 
of aircraft The court held that the offences “were means to effectuate their 
escape abroad and coincided completely with that escape ” The court 
further held that in countries where “political opposition is suppressed and 
a fight for power is, if not impossible from the start, at least practically 
without any chance of success", the only alternative for the dissidents is to 
escape abroad ,s 

The Chilean Supreme Court has recently defined the political offence 
in following words 

“Generally accepted principles are in agreement that a political 
offence is that which is directed against political organization of 
the State or against the civil rights of its citizens and that the 
legally protected rights which the offence damages is the consult 
tional normality of the country affected Also included in the 
concept are acts which have as their end the alteration of estab¬ 
lished political or social order in the State 

Indian courts have not so Tar defined the scope of political offence 
despite the fact that they did have some opportumt> to define the same in 
the cases of Babu Ram Saxena* 7 and G C Menon.** These cases were 
disposed off on other grounds 

It is, therefore, difficult to determine as to what would be the scope 
of relative political offence In many a case, accused just raises the plea of 
political offence on the slightest pretext in order to invite the sympathies of 
the territorial government and its people and thus escape from the arms of 
law Nor can a single definition be good for all situations Judge CasseK 
has, therefore, right!) said that the political offence ‘‘must always be consi 
dered according to the circumstances existing at the time when they have to 
be considered Perhaps, this was the echo of what Moore had said 
earlier to his book on Extradition *° 


Article 10 


IS 

36. 

37 

38 

39 

40 


1952 International Law Reports Cate No 80 

Hector Jose Compora and others in the Matter of Extradition— decided by the 

Supreme Court of Chile on September 24, J957 as given in (J959) 53 AI1L 963 
(AIR) 1950 Supreme Court 155 
(A1R1J953 Madras 729 , 


E^Parte kohzjnsk. and other, (J955J | A» England Reports 3! at p 35 
Moore, Extradmop (t89h volume I p 303 wherein he has said • 1 he question 
"anna" * pa ' ,,Cular aCt *V aes * ,ibm l6a * category is pirdommartly circum- 
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Despite these handicaps and knowing fully well my limitations, I may 
humbly venture to give the scope of political offence as under. 


Whenever an offence is committed, it may be considered as 
political offence if it were to be in the series of attempts to overthrow or 
influence the government. Similarly, any common crime may be consi¬ 
dered as political if it was done as a means of expression of disappointment 
or dissatisfaction with the policy or policies of the government. 41 It may 
also include terrorist activities in water-tight countries where freedom of 
expression is frozen and open opposition not tolerated. 


This scope of political offence may be utilized as a guide-line and 
should not be considered as exhaustive. It is just exploratory. Predomi¬ 
nance of political motive may make the common crime as political one 
although there may have been personal motivation of vengeance also during 
the course of the commission of the crime. Again, while the main partici¬ 
pant may be guilty of common crime, the abetor may still be a political 
offender in as much as the latter may have hired the former to execute his 
political plans. 

Whether Extradition Demand Has Ulterior Motive: Sometimes, the 
requesting State, fearing that the fugitive may not be extradited for political 
offences, seeks surrender of the fugitive on charge of some common crime. 
The fugitives, however, raise the plea that the surrender has been demanded 
for ulterior motive. If it is so, the territorial government does not 
surrender the fugitive, Article 31 of the Indian Act provides safeguard 
against such veiled requests. Section 31(a) provides that the fugitive shall 
not be surrendered : 


“if he proves to the satisfaction of the magistrate or court before 

whom he may be produced.that the requisition or warrant 

for his surrender has, in fact, been made with a view to try or 
punish him for an offence of political character. 

In C. G. Menon’s case, the Menons had contended that their surren¬ 
der was demanded by the Singapore Government for ulterior political 
reasons. 42 In Tarasov’s case, which came on the heels of the Indian Act, 
the accused alleged that the charge of theft was fabricated against him in 
order to secure his custody and then punish him for refusing to return o 
his home country w'hich was an offence of political character. 


Despite general recognition in international law' that extradition 
would be refused if the same is demanded for ulterior purpose, it is very 
difficult to prove the ulterior purpose of the requesting State. This wi 


41. In Schatrak’s case, the Divisional Court defined political offence as under : 

“A crime of political charactor is a crime committed as a part of political move¬ 
ment with the object of influencing the policy of the governing party of >t« 

(1962) 2 Weekly Law Reports 976 at p. 997 

42. (AIR) 1953 Madras 729 
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amount to attributing malafide to the requesting State and any such determi¬ 
nation is likely to strain relations between otherwise friendly States 
Fugitive’s claim alone will be too subjective unless there is corroboration of 
bis claim This was exactly said by the inquiring magistrate in Tarasov’s 
case when he held 


“The statement of the fugitive alone cannot amount to evidence 
and it cannot be taken as proved that he is actually required for 
the offence of political character ” w 

However, much will depend upon the circumstantial evidence in the 
case If it goes to ratse doubt in the mind of the magistrate that it is very 
likelv that the fugitive may be required for an offence of political character 
and the present charge is only a cloak, then the fugitive may be given 
benefit of doubt and released 

Rule of Speciality , It is universally recognized rule of international 
law that a fugitive whose extradition has been obtained in connection with 
some gisen crime cannot later on be tried for any other offence, committed 
before his extradition, unless he is given opportunity to return to the extra¬ 
diting State 44 This is a safeguard against fraudulant extradition and is an 
extension of the above rule that no person should be extradited on the 
pretext of one crime while the ulterior motive was either to try or/and 
punish him for an offence of political character or some other non extradi¬ 
table crime 


Section 31(c) of the Indian Act provides for the rule of speciality in 
as much as the extradition will be refused 

"Unless provision is made by the law of the foreign State or 
Commonwealth country or in the extradition treaty with the 
foreign State or extradition arrangement with the Commonwealth 
country, that the fugitive criminal shall not, until he has been 
restored or has had an opportunity to return to India, be detai¬ 
ned or tried in that State or country for any offence committed 
prior to his surrender or return, other than the extradition 
offence proved by the facts on which his surrender or return is 
based 

lri ,, ^T***?^ 0 t ? ake U obligatory that the inhibition of 
. han he has been extradited, should 

mini nr Com™ ' ill" * Unly °’ ar ™6=n!ent with the foreign govern 

mentor Commonwealth country respectively or the same should find place 
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in the national legislation of Foreign State if the extradition is sought in the 
absence of any treaty relations with India. It may be of interest here to 
mention that Section 21 of the Indian Act bars the Indian Government from 
violating the rule of speciality with respect to fugitive criminals extradited 
to India. It was on this account that Sucha Singh’s extradition from Nepal 
was sought on two charges. 

Rule of speciality was invoked in Tarasov’s case. The magistrate 
had asked the representative of the Soviet Embassy to produce Soviet legis¬ 
lation in order to comply with Section 31(c). As the magistrate put it: 

“the court has to be satisfied that the extradition treaty or accor¬ 
ding to the provisions of the law of the foreign State, the require¬ 
ments of Section 31(c) are in existence. It has been brought 
on record that no extradition treaty exists between the Soviet 
Government and the Central Government of India, and, there¬ 
fore. it was decided that the laws of the Soviet Union be 
produced to meet the requirements of Section 31(c) of the Indian 
Extradition Act.” 15 


The magistrate’s order was upheld by the Punjab High Court when 
its Chief Justice held : 


“Quite evidently, in the absence of treaty between India and 
country concerned, containing such provisions, it is absolutely 
necessary before the requisition may be granted and the alleged 
criminal surrendered that there should be provisions in the laws 
of the foreign country concerned which have the effect of making 
it irresponsible to obtain his surrender for the purpose of dealing 
with him for other offences which he may be alleged to have 
committed.” 46 


While I agree with the reasoning and conclusions of the magistrate 
and the learned Chief Justice, I feel that in some genuine cases extradition 
may be withheld on account of rule of speciality even though there may be 
prima facie evidence against the fugitive criminal. Resultantly, the fugitive 
may escape from the cultches of law because there is no provision as to rule 
of speciality in the treaty or in the demanding Sta e s 

It is conceded here that the fugitive should not be extradited fraudu- 
lantlv on the ore text of one crime and later on tried and punished for 
ano her crime which may sometimes turn out to be of political character. 
Howeter does no. always happen. The , g™”®"£ 
required for that crime only. In such a case, technicality of this rule ay 
come in the way of extradition of the fugitive. 

Therefore it is desirable that when any prima fame case is made out 
against the’fugifi've criminal with regard to some extrad,table offence some 


' _ ,, . , . . ,7 o iqfi 3 • also see the Statesman (India' o( 

, 45. See Magistrvte s order dated li-Z-inoi , 

19-2-1963. 

46, See h's judgment dated March 7 1963. 
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via media may be evolved so that the fugitive does not profit by technical! 
ties and at the same time rule of speciality is also not violated 

This can be achieved by passing conditional order of surrender in 
which case the demanding State may have to give an undertaking in writing 
to the effect that rule of speciality will not be violated and the fugitive will 
not be tried and punished for any offence for which he has not been extra 
dited This may be considered as ad hoc observance of rule of speciality 

Question may arise whether an accused can raise the plea of speciality 
Higgins is of the view that he can 17 However better position would be 
that the accused may raise the plea of speciality if it is part of treaty or 
national legislation where the accused is being tried after extradition But 
if there is no such provision in treaty or national legislation, the plea cannot 
be entertained 

Other Offence Rule of speciality bars trial of the fugitive for any 
offence for which he has not been extradited This would mean that he can 
be tried for only such offence(s) for which he has been extradited, and for 
no other offence. Difficulty arises as to the scope of “other offence” 

Common experience has shown that it is very hkelv that the person 
may be accused of one offence out eventually convicted of anotner offence 
For example, a person may be accused of murder but he may later on be 
punished for culpable homicide not amounting to murder, grevious hurt or 
such other allied crime Would the rule of speciality permit the trial and 
punishment of the fugitive for grevious hurt although he may have been 
extradited for an offence of murder 

There are two views on this point One is the strict interpretation of 
the rule of speciality thus barring trail of the fugitive Tor any offence other 
than the one for which he has been extradited United States of America 
is of this view 18 Thus was held m the case of United States v Rauscher ** 
In this case, the accused was extradited on a charge of murder but was 
convicted for causing cruel and unusual punishment on member of crew 
The conviction was quashed by majority on the basis that this was not the 
offence for which he was extradited 

The other view is represented by British courts 80 King v 


47 Paul O Higgins, Unlawful Seizure or Irregular Extradition, 1961 BYIL 279 a' 
p 318 

48 Arnold McNair, supra, 1951 BYIL 191 

49 (1*36)1161] S. Reports 407, also see People exarel Young v Street 30 New 
York Suppl 898 In this case, the United States—Great Britain Treaty provi¬ 
ded extradition of persons * charged with crime of murder or assault with intent 
to commit murder * Therefore, u was held In this case, that a person extradited 
on charge of assault with Intent to com mil murder cannot be convicted lor assault 
with intent to cause bodily harm 

5a Arnold Me Nair, supra 1951 BYIL 192 
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Corrigan 51 is examplic of this view-point. In this case, Corrigan had obtai¬ 
ned money from various persons on the understanding that he would pur¬ 
chase oil shares on their behalf. He, however, misappropriated the amounts 
for which he could be charged with two offences in England—fraudulant 
conversion of money entrusted to him under Section 20 of the Larceny Act 
of 1916, or obtaining money by false pretences under Section 37 of the same 
Act. He was, however, convicted under charge of fraudulant conversion. 
This was challenged by the accused on the ground that he was extradited 
by France to England on the charge of false pretences. His plea was rejec¬ 
ted by the court which held that what was required was not the specific 
charge but the substance of matter which would mean the facts on the basis 
of which his extradtion was requested and granted. This is also consonent 
with Section 19 of the British Extradition Act of 1870 which provides that 
the extradited person may not be tried for any offence other than the one 
“which may be proved by the facts on which surrender was granted.” 


As between the two opposite views, the British viewpoint appears to 
be more amenable to reason. Section 31(c) also accepts the British view¬ 
point when it says that the fugitive shall not be tried or detained for any 
offence “other than the extradition offence proved by the facts on which his 
surrender or return is based.” Therefore, I hope, there should be no con¬ 
troversy as to the scope of‘other offence’. Trial and conviction will be 
unassailable if on the basis of same facts as given in the requisition for 
surrender, the fugitive is convicted for some other kindered crime and not 
necessarily for the crime for which he was extradited, provided, of course, 
the offence for which he has been convicted is also an extraditable offence. 


Prima-facie Case : No fugitive is extradited without proof of prima 
facie evidence acainst him with regard to extraditable crime whic leis 
alleged to have committed. Bilateral treaties often contain a clause to that 
effect. 52 Tibs is supplemented by national legislations. Section 7(4) of the 
Indian Extradition Act provides that the magistrate may commit the fugitive 

to prison if “prima facie case is made out in support of the requisition. 

Earlier, Justice Rajagopalan of the Madras High Court has e 

“The need for offering evidence to show that prima facie the 
offender is guilty of the crime with which he has been charged by 
the country asking for his extradition has been well-recognized. 
Though it may not be an integral part of the law of extradition 
of every State in relation to every other State, it is certainly a 
normal feature, and we can say, almost a universal feature of 

extradition law.”° 3 

ow i WJSgSSrs 

Ztt&SSfiX there must be some basis 


51. (1931) 1K.B. 327 ... , f 

52. For example, see Article 10 of the Anglo-German Treaty of 1872, Article 2 o 

the Anglo Danish Treaty of 1873 Article 12 of the Anglo-lraqian Treaty of 1932 
and Anglo-American Treaty of 1931. 

53. C. G. Menon v. State of Madras, (AIR) 1953 Madras 763 
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Tor his surrender The State of Asylum is to ensure that the demand is not 
frivolous or for any political reasons This works as a check against abuse 
of extradition facilities 

While there is almost unanimity 8 * that prima facie case must be 
established against the fugitive before order for his surrender is passed, the 
quantum of exidence required for the purpose and the extent of powers of 
the inquiring magistrate are often the subject matter of controversy Two 
schools of thought operate in this arena 


One school expects that the magistrate has to be satisfied that prima 
facie evidence ex sts against the accused and the evidence laid before him is 
enough to cause conviction of the fugitive In the absence of such evidence, 
the magistrate must discharge the fugitive 65 

Another school claims that extradition proceedings are not criminal 
proceedings, nor is the magistrate an adjudicator Magisterial inquiry is 
just a hearing “to determine whether adequate grounds exist to warrant 
returning the fugitive to the custody of the requesting State ”«* 


Actually, there is an hair split difference between the two schools 
It is only a question of degree as to how much evidence would be considered 
as adequate to support extradition There is no denial of the fact that 
evidence must be weighed to ascertain whether there are fair chances of the 
fugitive being conv lc ted by the trying magistrate The inquiring magistrate 
“ f n "" n as a tr >*ng magistrate H.s functions are similar tS those 
ota committing magistrate under Sections 209 and 210 of the Criminal 
f£a. C o! UrC C ° de . , Sccll0n 7 0) of the Indian Extradition Act clearly provides 
that the nominated magistrate “shall have the same jurisdiction and powers, 

Hich Court “^Sect.nn wl^rVif V £ rc 0nc tr,ableb y a Court of Sessions or 
:;° urt Section 209 of the Criminal Procedure Code empowers the 
magistrate to discharge the accused if “there are not sufficient grounds for 
committing the accused person for trail ’* Wimn iin ft? f "L' 
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The Supreme Court of India was seized of the matter in connection 
with the powers of the committing magistrate under Sections 209 and 210 
It aptly said : 

“An examination of the large number of rulings cited before 

us.shows that though it is not easy to say that a magistrate 

should commit the accused for trial if he is satisfied that suffi¬ 
cient grounds for doing so have been made out, it is difficult to 
apply those crucial words “sufficient ground” to individual 
cases. Apparently, conflicting observations about the powers of 
a committing magistrate have been made in reported cases, but 
these observations have to be read in the light of the facts’ and 
circumstances disclosed in the case then before the court.” 67 

Thus, while no hard and fast rule can be formulated so as to work 
as a guide in future cases, it is necessary to understand the purpose of 
magisterial inquiry in extradition cases. 

In my humble opinion, the purpose of such inquiry is to ascertain 
whether the fugitive is really involved in the offence which is attributed to 
him. If he is, he should be extradited. If he is not, he should not be ex¬ 
tradited. The magistrate can reach one of these conclusions only when he 
can weigh the evidence of the prosecution as well as that of the accused and 
ascertain whether he is likely to be convicted on the basis of evidence laid 
before him. Any other conclusion would make a sham of magisterial 
inquiry 58 . 

Non Bis in Idem : It is a general principle recognized by all mem¬ 
bers of international community that a person should not be subjected to 
repeated trials for the same act. This is commonly known as rule against 
double jeopardy. It may as well be called as rule of natural justice. States 
normally refuse to extradite the fugitive if he has been once tried or is 
undergoing trial in the territory of the requested State for the same act for 
which his surrender has been demanded 59 . 


57. R. G. Ruia v. State of Bombay (AIR) 1958 Supreme Court 106 para 20 

58. Hyde has said that evidence in the case should be such as would “according to 
the law of the place where the accused might be found, justify his apprehension 
and commitment for trial. ”—Hyde, Notes on the Extradition Treaties of the 
United States, 1914 AJIL 487. Also see the case of C. G. Collins v. Victor Loisel 
where the United States Supreme Court has held : “It was not the function of 
the committing magistrate to determine whether Collins was guilty but merely 
whether there was competent legal evidence which according to the law of 
Louisiana, would justify his apprehension and commitment for trial if the crime 
had been committed in that State.” 259 U. S. Reports 309 at pp. 314 5. 

59. For example, see Article 3(b) of Montivedeo Convention cf 1933 and Article 
2(5) of the Central American Convention of 1934 which provide protection against 
double jeopardy. However, see Harvard Research Draft on Extradition which 
makes the protection against double jeopardy only permissive and not mandatory- 
Article 9 of the Draft in (1935) 29 AJIL (Suppl) 
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There is no such specific provision in the Indian Extradition Act 
But rule against double jeopardy is incorporated m Section 403 of Cnmi 
nal Procedure Code Besides, Article 20(2) of the Indian Constitution 
guarantees that “No person shall be prosecuted and punished for the same 
offence more than once “The word ‘person’ signifies that this fundamen 
tal right is not confined to Indian citizens alone It applies to all persons 
in India, irrespective of the fact whether they are citizens of India or 
otherwise 


This kind of protection by national legislation is in many cases 
supplemented b> bilateral treaties For example Article 6 of the Indo 
Nepalese Treaty of 1953 provides that “Extradition shall not take place if 
the person whose extradition is claimed by one of the Governments has 
already been tried and discharged or pun shed or is still under trial m the 
territory of the other Government for the crime for which extradition is 
demanded ” Similar provision is found in Article 4 of the Anglo German 
Treaty which is also binding on India under Section 2(J) of the Indian 


In view of the recognition of protection against double jeopardy, 
national courts will be entitled to go into the question whether the fugitive 
has alreadv been tried or is undergoing trial for the same offence, irrespec 
tive of the place of such trial I may, however, hasten to add that the rule 
against double jeopardy is confined to the trial or punishment of the fugt 
tne for the crime attributed to him It does not apply to extradition pro 
cecdings which do not amount to a trial Consequently, rejection of 
request for extradition does not prevent the requesting Government from 
making another request for the surrender of the same fugitive Tot the 
" a5 ll,r " ed d0 ' vn earlier** This hap 
hm Iff T a wa ' d ’ scl »T'd in extradition proceed 
mgs in India but was extradited by British Court to Germany " 
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taken refuge 63 . Section 31(b) of the Indian Act, however, provides that 
extradition may be refused if prosecution is barred by lapse of time^under 
the law of the requesting State. On its own part, India does not recognize 
immunity from prosecution through lapse of time. 

While there can be no controversy over non-extradition of fugitives 
who cannot be tried due to lapse of time, controversy may, however, arise 
with respect to effective date which may determine whether or not the pro¬ 
secution is time-barred. There may be a number of dates which may be 
relevant for determining this question. Thus, 

1. it may be date of request for extradition; 

2. it may be date of receipt of such request by the territorial 
Government; 

3. it may be the date on which the magistrate decides on the 
preliminary issue. 

4. when the magistrate submits his report to the Government re¬ 
commending the fugitive’s extradition: 

5. it may be 15 days from the date of submission of magistrate’s 
report which is the normal period before which the fugitive can¬ 
not be extradited in number of countries 64 ; 

6. when the Government orders extradition. 

In my humble opinion date on which the Government passes the 
order of surrendering the fugitive is the crucial date. If the fugitive can be 
prosecuted on this date, he may be extradited. But if he has acquired 
exemption from prosecution by this time, he may be discharged. 

An interesting case arose in England on this point. A fugitive who 
had been convicted in Belgium managed to flee to England. Belgium asked 
for his extradition. However, his extradition was delayed because he was 
to undergo sentence for the crime he had committed in England. When 
he completed his term imprisonment, he challenged his extradition on the 
plea that the Anglo-Belgian Treaty provided limitation on surrender if the 
fugitive had acquired exemption under the English Law. 65 The Court, of 
' course, rejected the plea on the ground that the committal order was passed 
before the exemption was acquired. 66 


„ 63 Also see Article 10 of the Draft Convention as prepared by the Asio-African 
. Legal Consultative Committee at its Colombo Session in I960 ; also see Article 
. 7 or the Draft Convention on Extradition as prepared by the Consultative Assem- 
• ■ ’ bly of the Council of Europe in 1954. 

64. ' SefrSection 31 (e) of the Indian Act. 1962; also see Section 3(4) of the British 

Extradition Act of 1870 

65. Article IX of the Anglo-Belgian Treaty of October 29,1901 says : “The Surrender 
of the fugitive shall not take place if since the commission of the acts charged, 
the accusation or conviction, exemption from prosecution or punishment has 
been acquired by lapse of time, according to the laws of the country where the 
accused shall have taken refuge. See Piggot, op. cit.. Appendix II, p. 47 ; also 

’ see article V of the Anglo-German Treaty of 1872 and Article VI of the Anglo- 
' Italian Treaty of 1873. 

66 . Rex v. Governor of Brixton Prison (1908) 96 Times Law Reports 821 
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In my opinion the period of sentence which the fugitive may under 
go in the State of refuge should not be computed towards determining the 
period of limitation, irrespective of the fact whether the order of committal 
was passed before or after Besides, rule of time bar should be applied 
to prosecution alone, it should not be applied to cases where the person has 
been convicted but has managed to escape from the custody of the 
requesting State 


Surrender of Nationals It has been the practice of number of 
Continental States not to extradiate their nationals Italy, Germany and 
France are few among such States, Bar on extradition is sometimes witnessed 
m bilateral treaties'" In other cases. States show their inability to extra 
dite their nationals in view of ban to that effect by national legislation" 
There are other States like United States of America, United Kingdom and 
India which do permit extradition of their nationals if there is no such 
bar under a treaty This is despite the fact, that Sections 3 and 4 of the 
Indian Penal Code authorize the Indian judiciary to take cognizance of 
offences committed by Indians in foreign countries Nationals may, there 
fore, be extradited if there is no national or treaty bar Article 2 of the 
Indo Nepal Treaty of 1953 goes further than modern practice when it pro 
vides that only nationals of the requesting State can be extradited" This 
is a new development in international practice on extradition 


CONCLUSIONS 

I have discussed above the law relating to extradition in its broader 
perspectives In the process, one may have noticed that extradition u 
not an easy exercise as one may have imagined, or we may have desired 
it is compact with many complications and pitfalls Nations have, there 
fore, resorted to means which have the semblance or effect of extradition 
minus its handicaps kidnapping from foreign country is one process of 
pVrh dy ° f thc . 5 cs,red fugitive We have known in recent 
ultrt* " as _ k idnapped by Israeli agents from Argentine to 
the same manner ’ S ha Smgh * as sought be kidnapped from Nepal m 

be intentional and many a time co incidental We witnessed this m the 


.ta-SSSSSSSS?*'— - >•» -... 

For example, ,ec the Italian Peel Cede 

U not , ejtioel! o”*" r ““ ‘° '“Feeder enj person *b 
been mad*... 1 * e Gov erniaent of which the requitltloa ha 
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deportation of Hans Muller by India to Germany 70 and attempted 
deportation of Soblen by British Government to the United States of 
America 71 . 

Fugitive may be surrendered under mistake also as happened in 
the case of Savarkor 72 . He had escaped from mail steamer, Morea, to the 
French shore in Marseilles where the steamer was then anchoring. The 
French Police handed over Savarkar’s custody under mistake and without 
knowing that political offenders are not to be surrendered. 

Mention of above practices is to remind the international elites that 
process of extradition should not be cumbersome and time-consuming. Of 
course, one should see that the liberty of individual is not bargained at 
the international chess-board. Enahoro’s case is pointer to us that the 
territorial Government may sometimes be selective and hand over custody 
of such persons, who should not normally be extradited, in order to please 
the rulers of friendly country. But at the same time, fugitive should not 
escape from the clutches of law by taking advantages of the stringency of 
the extradition law. Some suggestions follow : 

1. In case of border States, where there is more likelihood of fugi¬ 
tive’s flight, fugitive should be extradited without proof of prima 
facie evidence but on production of authenticated warrant; 

2. While it is desirable to incorporate rule of speciality in extradi¬ 
tion treaties, fugitive may nevertheless be extradited even in the 
absence of such provision in treaty or national legislation, pro¬ 
vided there is ad hoc assurance in writing given by the requesting 
State to the effect that rule of speciality will be scrupulously 
observed; 

3. Extradition offences should be determined on the basis of term 
of sentence provided, of course, rule of double criminality is not 
violated; 

4. Nationals who are not extradited must be tried by their own 
States; 

5. With respect to convicted fugitives, evidence as to their con¬ 
vention and identity should be required unless he has been con¬ 
victed in absentia in which case prima facie evidence by also be 
required; 

6. Rule of time-bar should not be applied to convicted fugitives. 


70. Hans Muller of Nurenburg v. Superintendent, Presidency Jail, Calcutta, 1955 
Supreme Court Journal 324 

71. Rex v. Governor of Brixton Prison, Ex-parte Soblen (1963) 2 Q.B. 243 

72. The Savarkar Case: France v. Great Britain, decided by the Hague Court of 

Arbitration in 19! J 
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The layman, whenever the law allows him, lays down ddlnite nije* 
for guidance e g the rules, regulations, constitutions and by-laws ^ 

associations etc It is not un-natural, therefore, that when the 
the indefinite character of law, he demands the adoption by statute , / 
of rules sufficient to settle all future controversies such as by adopting a c 
The common man fails to understand the lawyers opposition to . __ 
and comes to believe that the lawyer probably has a lot to gain lr , * tu j. 
certain character of the law The result is that the common man s i 
towards lawyers judges and law is a mixture of respect and deruion 
jurist, bad Christian” said Martin Luther Herbert Hoover, H » 

Arnold Bennett and Kipling etc ha\e more or less echoed this vie 
layman indeed repeats this everyday in varying forms 


We shall briefly go through the attempts at codification an 
how far the common men’s faith in it as a remedy for legal ills is co fre ^ 
what lessons they have for us the so called ancient codes, the ‘prem- 
Uy of Roman Law codes’, are not lawyers codes They preceded la y 
They therefore do not help us much They just summed up the past o 
lopment E\en the codes of the period of the maturity of Roman Lav 
more revisions and compilations of the statutes, case Law and commenia 
than what we understand by a code today 1 The Caroline 5 or the Penal to 

or Charles V (1552) is in the modern world the first measure which may 
called a code Al.hough it deals more with criminal procedure than s'w*■ 
tantive criminal law, yet it was a great improvem*nt upon the 
Halgenchtsordnung’ commonly termed ‘the Bambergensis’ 


In the 18th century, Frederick the Great of Prussia directed his ch 
lor to draw up a code Frederick the Great was greatly impressed by th® 
prevailing theories of Law of Nature, which advocated that universal P 
pics of universal validity could be discovered by reason, and that with the 


Nay not only layman bot lomc eminent legal minds like Austin and Be0,h3D ‘m! 
have also advocated the adopt,on of such a code to cure legal .11* They 
belong to the Analytical school The connection between a code of this W* 
the Analytical school Is obvious Atstin e g called for the adoption c>r 
or systematic and complete body of statute law intended to supercede *H 0 

law whatever* Jurisprudence, 4ih Ed «9- A ustm called judical leguIatiOO 


, J * “ w “,. omplclet > 0 [ tyor statute law intended to supei 
^ whatever Jurisprudence, 4th Ed 6S9-Aus,m called judical !«».—■ , 

proper legislation He thought us need arose because of incompe‘ eDcy 
slatulory legislation 


Roscoc Pound. Jurisprudence VoL HI 

Von Bar, “History of Continental Criminal Law • (Bells TranslaUon 1916 ) 
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of logic they could be developed into a complete and universal system of rules. 
He directed that in the code “all contingencies should be provided for with 
such careful m muteness that no possible doubt could arise at any future time”*. 
The decisions of the Courts were not to be followed as precedents. The plan 
failed and the judges had to be told that they could once again ‘interpret’ the 
Law “so as to eive effect to changes in the general condition of the things.” 
Fredericks ‘Allgemeines Landrecht fur die Prenssischen stanten, remained in 
force from 1794-1900, when the German civil code came into force. 


In Austria under the influence of Empress Maria Theresa a codr 
(Allgemeines burgerliches Gesetzbuch) 4 5 was put into force in 1811, after facing 
initial rejections. 

In old Russia we find only compilations of law in the name ofc odifica- 
tion. Nicholas I got a compilation of legislation on Private Law from 1649- 
1832 made, and promulgated it in 1833. It came into effect in 1835. A pro¬ 
ject for a civil code was in the offing when the first world war intervened. 
Codification could proceed only after the Revolution 6 7 8 . But, unfortunately, not 
much material is available in English. 


The French Code : In France Dumoulin urged codification as early as 
the 16th century. It resulted around 1580 in compilations of certain provisions 
of the royal ordinances which were in force during the reign of Henry III. 
The States General urged codification in 1560, 1576 and 1614 but to no effect 
However a little progress was made under Louis XIV (17th century). Three 
circumstances prevailing at the time helped towards codification : (l) Cen¬ 

tralized Monarchy (ii) the acceptance by the jurists and others of a Pyzantine 
theory of Sovereignty (iii). Two systems of Law : In the north there was 
local customary law based upon the Germanic law, and Roman Law (w neb 
differed from province to province) and a feudal land law /ery much like 
Littleton’s Tenures. In the south there was a much greater reception of the 
Roman law as such. These circumstances augured well for codification. But 
the people were opposed to any change The result was a partial codification 
only, of some portions of the lavv of France as a 
made attempts at codification but further progress cou d 
the Revolution. Everything foreign now became suspect and was to be ovei 
thrown. This overcame the earlier opposition of the people to changes m the 
law and the attempts at codification revived. The conditions now were in* 

during Louis XIV time. AJegtslariveicommiUee 

was asked by the convention to present a draft within ^ f v 

civil code of 695 articles was accordingly presented m 1793 . But this wa. 
rejected as not being revolutionary enough. A committee of Philosophers was 
next appointed andlsked to make a code embodying simple laws which all 


4. Schuster, “the German civil code” 12, Law quarterly Review 17,20-22, 

5. See Winiwarter’s translation of the Austrian civil code (1866). . . ... 

6. The Soviet code of 1926 is translated with comments in 2 Gsovski, Soviet civil lav. 

(1949) 3*-235. 

7. De Colyar, Jean Baptiste Colbert and the codifying ordinance of Louis XIV. (19121 
13—Joufn. Soc. Comp. Leg. N. S. 56. 

8. Cambaceres first draft code. 
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citizens could inderstand and follow But political events intervened 1794 
Saw Cdir.baceres Dring forward a draft code of 297 articles, of which some par 
ts only were adopted In 1796 Combacer s pres nted yet another draft code, 
but this was not even considered Napoleon in 1800 appointed a commission 
to draw up a draft c^de Napoleon endeavored for a code to end whit he 
called “Lawyers Quthblings” ‘Good sen«e and willingness to re«p ct the 
Law, cou’d and should ’ he thought “Serve every purpose* ” Interpretation 
of the code was shoutht by him to be ‘Chicanery 10 ’ He thought that the 
legislator did not nud to concern hursdfhow in the future, law was to be 
made to accord with social requirements 11 , because he thought thatap'rfect 
code, valid for all times and covering all situations could well be dratted 

The committee s-t up by Napoleon divided work amongst its four mem- 
k ? nd su b mu,cd a draft in f iur months time only This draft was gone into 
ky Ihe Court o r Appeal and the Court of Cessation and many suggesuons were 
mace by them TMs final draft was passed (after much trouble! in the form 
ol J6 statutes (2281 article) which were finally united urder the heading ‘Codes 
Civile des Francis’m ] 804 It expressly abrogated all ptevious law as far as 

matters dcalth with by it were concerned This Code Civil’ or Code NapoLon’ 
xlVi 106 H. n w r?one muci m >dification, suop'ementalion and abrogation etc, 
Frcn ° h Mmtstry of Justice in 1945 appointed a commission for us reform 
and much useful work has come out of it 


T he j 0C,0 I and political conditions were indeed favourable and the law- 
ym and judsea fully co-operat d to r.alue Napoleons vision of detailed rules 
In e ™r P e 5 , S ' b C " tU i t V n / ‘ Sc ‘ cnl,fi ~ stud y ^ve way to mere commentry 
ihSh jfiK. ? s . deluded1 into the belief that the Civil Code and the few laws 
the mndicMl lt a 5 ld /modified it, would serve indefinite! > io answer all 

poundeS of " S *? 1 th 5 prac ‘i cc of affa,rs g*v-s ns: to each dav Ex¬ 
cesses of H K b2 *. evcd that from their provisions exclusively, by pro- 

lonmentindlS , d b *' ndu3, ‘°, n and deduction, they must control th<* deve- 
fo?S Thlt i °f principle whose advent the legislator could not have 

not concerned whether such control was equitable and 
itrSeVoD-raS?'n fl h \ pn ? C ' p,eS ’ or such indeed as would assure 
us proper op.ration Despue the clear and repeated fessons of history, they 


9 

10 


11 

>2. 


Chyorny, ‘La Renaissance du Dro.t Naturals* In ’Modern French Legal Philoso- 

Themo[ u a "ns f of , ,he^rf er iI d,d r r °’ * UbsCnbc ^lylohis (Napoleon’s) views, 
from other sources was r « *» °* ,he,r incoTn f’ Ie,e nature that supplementation 
In IbelaJ^Lrfof ro,h^I! ? pU,ed <Aus,,n ‘ J u™P»uden C e* 4th Ed, 695] But 
conceived bv Karris * 'w**? J" #,,einpt ' vas made lo enforce it as it was 
SS L c r T th haVl " B for " een aBd «»l° d all things ” (See 

Method 49s, 529 c l i c) '* Seq ‘ GCDy ' Techn,c ° r codes’ In ‘Science of legal 

*J k,e,hod * codes* ‘Science of legal Method' 429. 486 
possible m «Z!? d ^ L ° bir * er *° have once tl,d < * * h«t thought It would be 
could read „„d i .*** <0 Simple B co meincal demonstrations so that whoever 
Tn ZnlZr r t ,0 - SC,hC[ "° U,d bc « pab >* of pronouncing upon 
•Nanot^ Tm Immediately convinced myself ihat thl, was an absurd idea** 
Napolean and hb code 32 Harvard Law Review 114,120. 
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would not admit the inability of the legislator to render the law stationary. 
They denied that codncalion could at best modify the conditions of future 
Juridical evolution, ard that it cannot halt or suspend its course. They 
raised to the level of a dogma the concept of the rigidity and immobility of 
the Law and of its capacity to anticipate and control everything. They 
considered all other sources of law as dead, and, in spite ofthe daily 
contradictions of the experience, proclaimed that hence forward the adjust¬ 
ment ofthe existing system of law to the transformations in social and 
economic environment could be realized only when and as the legislator 
decreed. Powerless to prevent the inevitable, spontaneous and extralegisla¬ 
tive production of law, they yet bound themselves to ignore it. They adopted 
as the fundamental basis of their method a premise which is the very nega¬ 
tion of one of the most universal laws of social evolution, the perpetual 

mobility of law.The Principal consequence of the method which took root 

in France immediately after codification, has been to screen more and more 
from public observation the true operation of existing, living institutions, by 
concealing them behind the masks of dead institutions of the past 33 .” 

We have already noticed three reasons that Jed towards and helped in 
the process of codification namely (i) Strong countralised Govt ; (ii) Diversity 
of laws in the various parts of the country on the same subject, (with the 
abolition of the old provinces and the political unification of France at the 
Revolution, legal unification was a great necessity) (iii) Need and desire for 
unity. We may now notice a few more (i) No further juristic development 
of the traditional elements in the law as such was possible. There was the 
need of a new juristic start to solve many fundamental problems that needed 
a solution (ii) The law was far too bulky and so unwieldy, (iii) Moreover it 
consisted of many out-dated rules (iv) There was a long tradition of legisla¬ 
tion as a means of law-making. 

The code Napoleon was adopted with or without changes by a host of 
countries : Belgiun, Egvpt, Polish Russia, Louisiana (1806) Baden Landrecht 
(1809) Haiti (1826), Bolivia (1830), Holland (1838) fern (1851), Chile (1855), 
Portugal (1857), Columbia (1857), Rumania (1864), Italy (1865), Quebec 
(1866), Argentine (1869), Urugoay (3869), Maxico (1870 , Venezuela (1873), 
Moutonearo (18^3),Guatemala (187/), Salvador (1880), Houduras (1880), 
Domiaicon Republic (1884), Costa Rica (1886) Equador (1887), Spain (1889). 
This shows the popularity of the code Napoleon. 

The German Civil Code : There were a number of plans for codes in 
various German States as early as 1841-53. G. D. of Hesse, Bavena (1853), 
Saxony adopted a code in 1862 and the German states adopted a uniform 
commercial code in 1862-1866. But codification in G rmany could make a 
headway only in the later part of the 19th Century due to the influence of 
the Historical school there. 

A commission consisting of eleven members 3 * was set up in 1874 to 
prcf are a civil code for Germany. It divided itself into five committees and 


13. Codes and cases, “Science of legal Method’’ 251 253. 

14. Six judges, 3 lawyers and 2 law teachers. 
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each committee was given a specific portion of the law to deal with They 
were ready with the draft in 1880 The commission now sat as a whole and 
went through all the five drafts and had the full draft code ready in 1887 
This final draft was now published and it underwent scathing crtticiMm for 
three years from people of all walks of life Anew commission of eleven 1 * 
was appointed in 1890 and charged with the work of drawing up a civil code 
de novo The first draft along with its criticism which was published by the 
govt and made available to this commission were to guide the deliberations 
of this commission The final draft was ready and published in 1896 and 
came into force in 1900 Obviously it was a very carefully prepared piece 
of legislation 11 —unlike the French code It may be mentioned here that the 
first draft conceived the code as a body of detailed rules But this was 
modified in the code as finally adopted A compromise was arrived at for 
as Geny says 17 “the attempt to include in its provisions all the relations of 
private life fully and with certainly has by no means been given up ” But 
as under the French code so it too has failed to do away with legal 
contingency The hope that the code would facilitate the decision of law 
cases which practical life produces in ever novel farms, by means of a few 
easily framed pronouncements intelligible to everybody has not been 
fulfilled 1 * (There is however only a partial attempt at this m the code as 
finally adopted ) 


As in France so in Germany too the conditions that led towards 
cod meat ion were (i) Need of a new juristic start as the juristic possibilities 
ot the old law had been thoroughly exhausted Many rules and doctrines were 
out or touch with reality e g the contract theory of agency Also many 
lundamental questions needed a solution e g the declaratory theory of a 
legal transaction (ii) The law which was made up of (a) the ‘corpus Juris 
Cunt is and its academic development (b) The usus ‘indernus* (c) ‘Usus 
ton and (b) Customary law and its juristic development etc was too bulky, 
ST?5 ?°. d unccIta,n <*«> Nced of a unified law with political union 
n 0rgan of ,aw mak,n B was there (V) DifTeient laws w 
f ! '^ country (Each of the old provinces made its own laws) 

(vi) Strong Central Govt and (vn) Desire for unity and uniformity 

The Japanese Code • When the need of law reform was felt in Japan, 
were TaV Ca '« 1 ^ ron l F "£ ,and > USA, France and Germany) 

tSehe? P piof ‘° ‘' aC 7 systrms The French law 

befbreJt was ul "™trly asked to frame a draft code Bat 
demand'S3fn„ b ', d ? P " d .. “ was appointed, tinder consistent 

demand, to investigate and revise Prof Biossonade’s draft in 1893 This 
commission or committee however framed a completely new measure along 


twt,, ..mv 1^*0. 

16 Maitland, the maton 

or the German civil code (1911) 3 Collected paper, 474 

f"S‘e.-l2Cirm”" "" ,Sl M " t0d -Alto Alverez, ‘Methods 
“• • ,h ° **>°'°#* ‘ 
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the lines of the German Civil Code. This was promulgated in parts between 

1OO/C A019 %. o r 


The Swiss Civil Code : Prof. Engen Huber, Professor of Swiss Private 
Law at Basel and later on at Bern was asked in 1892 to draw up a draft 
civil code. This was published in 1900. Criticism was invited from all 
sections of the people and this, with Prof. Huber’s draft along with his 
reasons for the various provisions, was examined by a commission of 31. 
After the receipt of its report another commission of 7 (which included 
Prof. Huber) was appointed to put the draft code in final shape. It was 
placed before the Federal Assembly in 1904 and was finally adopted after long 
discussions in 1907. It came into force on 1st January 1912 20 . This code 
is especially important. It is by far the most enlightened measure adopted 
so far. No attempt has been made in it to prescribe detailed rules of 
conduct. 

The same conditions which led to codification in France and Germany 
(enumrated earlier) played their role here in Switzerland too 51 . 

Codification in England : In 1860, the then Attorney-General 
announced a government plan for revision and compilation of the English 
Statute law 52 . Later he proposed in addition a digest of the case law also in 
preparation for an ultimate code. 1866 saw the setting up of a royal 
con mission “to inquire into the expediency of a digest of law, and the best 
means of accomplishing that object and of otherwise exhibiting in a com¬ 
pendious and accessible form the law as embodied in judicial decisions 53 .” 
The first report of this commission recommended codification and requested 
for authority to superintend the preparation of the digest. However all that 
came out of this project was certain text-books. The movement for the 
Judicature Act (1873) engulphed it. But after the Judicature Acts was felt 
the need to put commercial law in order and this led to the adoption^of three 
important Acts 54 . Other measures have also since been adopted 25 . This 
piecemeal restatement of the law may have its own merits (and demerits) 
However it can’t be a substitute for comprehensive codification. 

Law textbooks in the form of codes 26 were quite fashionable once and 
it was thought they may lead to codification ultimately but nothing came of 
then. 


19. De Becker, Elements of Japanese law (1919) 8—10. 

20. Shick, the Swiss civil code (1915). 

21. Not only here but these same conditions played their part in other countries too 

e g. Justiuians codes (Roscoe Pound-Jurisprudence Vo. Ill, 701. 

22. It is called Lord Westbury’s plan. . , . . 

23. 2 Nash, life of Lord Westbury (1888) 54-65, Holland, Essays m the Form of the 

Law (1870) 54—55. 

24. The Bills of Exchange Act 1882, the Partnership Act 1890, and the Sale of Goods 

Act 18^3. . . 

25. The English law of Property Act, 1922. (Reforming Codification) The Adminis¬ 
tration of Estates Act. 1925 etc. 

26. Dicey, Rules for the selection of the parties to an Action (1870), Bower, code or 
Actionable Defamation with a continuous commentary (1908) etc. etc. 
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Codification in America ( 1 ) New York 17 The first rrfE'ure was the 
New York Real Property Law 1828 (Partial Codification 78 ) The legislative 
Reform Movement in New York led to agitation for codification nrder the 
influence of Bentham’s wn'wgs, the hostility towards everything English, and 
the Frerch civil cede, in the early part of Nineteenth Century 7 * David 
Dudley Fields 30 efforts led in 1847 to the appointment of commissioners to 
codify law* 1 This commission submitted its firvt report 53 in 1848 and this 
was promptly enacted and put into force Complete codes of civil and 
criminal procedure were submitted in 1850”, and came into force with 
modifications etc in about thirty jurisdictions 31 But after this the act 
appointing commissioners for the purpose was repealed 3 * 

Field at this restarted his agitation for codification and as a result fi 
rew commission was set up in 1857 *to reduce into a written and systematic 
code the whole body of the law of this state or so much and such parts 
thereof as shall seem to them practical and expedient 34 ” In 1865 draft3 of 
five codes 87 were submitted by the commission 


The cede of Criminal Procedure was enacted in New York in 1881 s * 
The cede of Civil Proceedure underwent re-drafting on a different plan (though 
based on Field s draft) at the hands of one Throop and this was adopted 
between 1876 1880” Fields original code had only 392 sections He did 
not attempt detailed regulation But Throop’s version had 3356 sectiorsand 
these wete stretched to 3441 by 1897 Here there was an “attempt to 
Sl a I^ y 4 ?» C,S 4 J U, l eVe L y act ' on of the judge from the time he enters the 
coutt room This has been deservedly criticised In 1920 the sections 


I! Codification in the State or New York, 2nd Ed (1814) 

M4 RCV S,3le N Y <l829) 7,7-_763 » 1 Laws of N Y (1896) CH 547, P 55V- 

29 Walker, Introduction to American law (1837) 58 _ 61 648—49 

30. F*cro, Dav.d Dudley Field and his work, (1895) 18 Rep n'y State Bar Ass'n 

p d * ° utl,ey F ’ c,d An appraisal (1949) bew Yoik Umv, Field cente- 
n ry Essajs 3 16, Rcppy, the Field codi 6 canon concept, ibid 17—54 Field H M 

sn Sln» aV ’ d n t) ^ l A y r: e,d J ,8 , 98) ° bl,Uaiy ,n 17 R 'P Am Bar Assn (J894) 

SLiSSSinSSaSfjSr* 13 

J» Const N Y 1846 Art 6 - 

32 The first irstalment of the code of civil procedure 

" 5?:"- 4,h r 0 ' c °" cn Predict end Pleading, 11848-49) re one 

Vol ! 3 code of civil Procedure, 4 code of criminal Procediree 
J 4 Hepburn, Historical Development of Code Pleading (l«, 01 ) 

35 Laws of New Yoik 18.0 CH 281, P 618 
’ 6 . Ibid, 1857 CH 266 P 5J2- 

” Codeeofov.lPeceedere.eodeorcre.re.l Procedure. Pend code evil code 
2 Laws, of New York 1&3J, P, I_ 235 

” - cmi 
*0 Wotcce Pound, Junspiudencc Vol 111,712. 
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were reduced to 1540 n , in the interests of justice and further reduction has 
since b.-en going on. The States of California 42 , Montina 43 aud North and 
South Dakola 44 however adopted the draft of Civil Procedure as sub¬ 
mitted in 1861 45 . But it is not considered to be well drawn and did not work 
well. 


(ii) Georgia. In 1858 the State legislature 46 provided for a commission 
of three to prepare a code “which should as near as practicable embrace, in a 
condensed form the laws of Georgia, whether derived from the common law, 
the constitutions and statut s of the state, the decisions of the Supreme Court, 
or the statutes, of Engltnd in force in the State.” A code consisting of four 
parts 47 was accordingly prepared in a year’s time and it came into effect in 
1862 48 . This so called code however was nothing more than a revision and 
compilation of the existing laws. The civil code consisted of extracts from 
text books 49 . Even otherwise the time of one year for three persons only 
was wholly inadequate 50 . 


(lii) Commissioners on uniform state aws : These state commissioners 
hold an annual meeting a'ong with the annual meeting of the American Bar 
Association which to begin with appointed a committee in 1889 on unitorm 
state laws 51 . In 1895 the stite commissioners appointed a committee to 
draft a code on Negotiable Instruments. This was submitted in about a 
year and with some minor changes by some states) it has been cnactc in o 
law by nearlv all the states. In 1901 the commissioners similarly took .“P 
the law of Sales. This was drawn after much thought and criticism ana is a 
much better enactment than the Negotiable Instruments. After • 
Williston prepared it, its copies were circulated to practising lawyers,, taw 
teachers and text-book writers for comments. A revised draft was p P 
keeping in view the criticisms received. The commissioners n . 
through it minutely and suggested some more changes. The cam ™ ,s . s, °“ , 
went through this draft at their next annual meeting and then a linai 


41. 

42. 

43. 

44. 

45. 

46. 
,47. 

48. 

49. 

"ft. 


51 


The Civil Practice Act. 1920. 

Haymond and Burch, (Civil code, code of civil Procedure, Penal co e, o i i - 
code) 2 vols 1874). 

Laws of Montana, 1891, 278, Montana, codes and Statutes (1895). 

Dakota revised codes (1877). 

The states also adopted the other four codes submitted in (1865). 

Georgia, Public laws 1858 no. 94 P. 95, 302. 

Political and Public Organisation of the State (ii) The Civil code, (Hi) The 
Code of Practice (iv) Penal laws. 

Georgia, Public Laws (1860) No. 10, P. 24. 

e.g 1, Story, commentaries on Equity 'Jurisprudence. ‘ (1836) 274. Add.son o 
contracts M847) Ch. 1-2. 

The state of Massachusetts in 1835 (Resolves of the General co^torthecommon. 
wealth of Massachusetts 1835, 312. id. 1836, 401) add the state of v.ctona between 
1879-1888 made attempts at codification but nothing came o " J 

14 Rep. Am. Bar Assn (1891) 385. 
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was prepared This has been adopted in about 27 states It is indeed a ver) 
(borough going bit of codification 

An ambitious attempt at codification has been the uniform commercial 
code 8 *—a joint undertaking of the American Law Institute and the National 
Conference of commissioners on uniform state Laws Work was begun in 
1945 and the draft was ready in 1950 It was adopted by the two sponsonng 
agencies after a few amendments in May 1951 63 The state of Pennsylvania 
adopted it in 1953 s * But it faced opposion elsewhere and the New York Law 
Revision Commission was against its adoption unless it was suitably amended 
The sponsoring agencies therefore decided in 1956 to publish the final dTaft 
and invite criticism 85 “There can be no question that great changes id 
economics and business methods and practices since Judge story’s classical 
textbooks of the I8t0’s called for much modernisation of commercial law 
But it would be a mistake to set off part ot the law dealing with commercial 
matters fromthe rest of the law and I have grave doubis as to the wisdom 
of those who drafted the proposed code in conceiving that they could abon 
don established legal terminology and introduce a new set of terms with no 
established legal meanings and by no means assured meanings in detail to 
laymen of business Attempts to make every—man—his own lawyer art 
likely to produce confusion out of proportion to good results ” s *— 5 "* 

(iv) Private efforts Following the British example there are to be 
found some law books in the form of codes M Bui the most important 
private effort is the restatements of Lw by the American Law Institute,** 
which are widely followed by the courts and which may well be considered 
48 preparing the w d y for an ultimate comprehensive code on proper lines M 
It is to be hoped th*.t the Indian Law Institute will likewise be able to do 
pioneering work in the field of law reform and codification in India 


52. A symposium on the uniform commercial code 1952 Wisconsin law Rev t9S- 
Schnader, the New commercial code Modernising our uniform commercial 
Acts U950) 30 Am Bar Assn Journal 179 Symposium on the uniform commer 
ciat code <15451) lb law and contemporary problems 1—343, Beotal the proposed 
umfonn commercial code should cot be adopted (1952) 61 Yale Law Journal 

» Handbook of the National conference of commissioners on uniform state taws 
1951 164—67 

M 12A Purdons Pa-S tat e-An 1—101, 

53 Nat,onal conference of commissioners on uniform state !a*» 

Vl95f>) 162—164 

56. Roscoe Ponnd, Jurisprudence Vo III P 722.' 

J7 See also Dechart and Brennan’s prefix to 12 A Purdon’a Pennsylvania statute* 
Annotated XXXIII—LXXJ (1954) 

Ik Wigmore Pocket code of evidence 

*9 See American Law Institute Proceeding (especially 1923—19401 
*0 Franklin, Ihe Historic function of the American law Institute Restatement •> 
Transitional to codification (1934) 47, Harvard Law Rev 1367 Cordozo 18 The 
American Law Institute m Law and Literature (1931) 121—14|, Goodhsrt, La* 

Kefcrm in the United States (1934) Journal of ihe society or public Teachers 

•Journ W3*’ ^ ar *“* l ^ e R* 4,al£mc nt of the law of contracts (1933) 32 Yale la* 
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Codification in India : “It is a mistake to suppose that the Hast 
rndia Company was merely a trading company, but it was a partial sovereign 
body.—It was entrusted with the very highest prerogative of sovereignty ” 61 
The Company appointed supervisors for the administration of justice and 
the collection of revenues in 1769. It is these supervisors through whom 
to begin with the Company made laws. 62 In August 1772 the Government 
adopted a plan for the administration of justice. This might well be called 
the first British Indian Code It contained 37 rules and dealt with both 
civil and criminal laws—Substantive and Adjective. The tax collector was 
also the magistrate and this indeed was highly objectionable. 63 Hindu and 
Muslim laws were placed on the same footing. Questions of inheritance, 
marriage, caste and religious institutions were to be decided by judges with 
the assistance of native law officers, but other questions were to be referred 
to arbitrators of the parties’ choice. 64 However it was soon found that 
different Pandits and Kazis gave different advice on the same question in 
different courts. Moreover no provision was made for people who were 
neither Hindus nor Muslims e. g. Sikhs, Jews, Parsees etc. The defects are 
indeed many. 

Sir Impey in 1780 prepared 13 articles for the guidance of civil courts 
and these were passed by the Government the same year. It was called 
Impey*s Civil Procedure Code. These articles later on underwent revision 
and were increased to 95 in number. It provided that the provisions of the 
regulation “be and remain in so much as the same shall not be hereafter 
altered, the only standing rules and regulations for the administration of 
justice in every court of Mofussil Diwany Adalat and in the Sadder Diwany 
Adalat.” 65 It gave certainty to the law of Civil Procedure, and this was a 
great improvement from the immediate past. 

The English Parliament by 37 Geo III 0-142(1792) recognised'the 
Company’s authority to make a code affecting the rights, property and person 
of those amenable to the provincial courts 

The Charter Act of 1833 is an important landmark in Indian legal 
history for it provided for the appointment of a law commission. 66 
The law was indeed in a chaotic state. The Supreme Court judges 
once remarked “In this state of circumstances no one can pronounce an 
opinion or form a judgement, however sound, upon any disputed right of 
person respecting which doubt and confusion may not be raised by those 
who may choose to call it in question.”... 87 


61. Lord Macauley, Hansards Debates (1833) III Series Vol. XIX, P. 506-7. 

62. See letter of instructions from the Resident at the Durber to the supervise^ 
Coiebrooks supplement P174, Harringtons Analysis Vol. II P. 4. 

63. Harringtons Analysis, Vol. 1, P. 34. 

64. Rule—23. 

65. Section 95. 

66. Section 53 

67. Hansard (1833) Vol XVU1,729. 
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The Commission while drafting the Indian Penal Code felt the 
necessity of giving definitions of the technical terras used Defending this 
Macauley said—“Such definitions are found and must be found in every 
system of law which aims at accuracy If this necessary but most disagreeable 
work be not performed by the law-giver once for all, it must be constantly 
performed in a rude and imperfact manner by every judge in the empire, 
and will probably be performed by no two judges in the same way 
Another device adopted was ‘Macauley’s invention of adding authoritative 
illustrations to the enacting text of a code ” 49 “It is an instrument,” says 
Pollock 70 “of new constructive power, enabling the legislator to combine 
the good points of statute law and case law while avoiding almost all their 
drawbacks" The illustrations indeed facilitate the understanding of the 
law They do not supply omissions but merely show the practical apph 
cation of the text 


The Commission while drafting the Indian Penal Code did not adopt 
any Native System as the basis, nor indeed any oth-r system of law although 
it derived useful suggestions from the French Penal Code and Livingston’s 
Code of Louisiana As Macauley said 71 “The Criminal Law of the Hindus 
was long ago superseded through the greater part of the territories now 
subject to the company by that of the Mohammedans and ts certainly the 
last system of criminal law which an enlightened and humane Gov.rnm-nt 
would be disposed to revive The Mohammedan Criminal Law has in its 
turn superseded to a great extent, by the British Regulations The British 
Regulations having been made by three different legislatures contain veiy 
different provisions ” Defects in the cide were realised by its draltsmen, 
but they said * Such is the relation which exists between the different parts 
or the law that no part can be brought to perfection while the other parts 
remain rude The Penal Code cannot be clear and explicit while the sub¬ 
stantive civil law and the procedure are dark and confused ” 73 All the same 
it has been considered to be a highly Scientific piece of legislation 73 After 
an enquiry about its working m India, Lord Bryce reported in 1899 that it 
was regarded by the legal profession in India as highly satisfactory 71 

, Jji c recommendations of this first law commission were a draft 
code of Civil Procedure and draft code of the Law of Limitation 


The second law commission was appointed in November 1853 Its 
nwm job was to examine the drafts proposed by the first law commission 
lne recommendations of this commission resulted in important legislation 
Macauley s draft Penal Code was revised and finally passed in 1860 Codes 
or cm! and criminal procedure were passed in 1859 and 1861 respectively 

lne nrst commission s draft of the law of limitation was passed into law in 


68 Pollock’s Digest of the law of Partnership 

69 Poltocks’s Digest of the Law of parrnerstnjv-preface 

70 Pollock s Digest of the Law of partnership P IV 

71. Letter of Macauley to Lort Auckland, dt 14-10-1837 
72 Macauley s Report 

71 Essays in form of the Law (1870) 50 

74 Essays in Junsprudsnce and legal History, {Am Ed) (1900) 109 
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1859. The delay in the passing of these Acts is to be attributed to our war 
of Independence in 1859. 

The third law commission which was constituted in 1861 “to prepare 
for India a body of substantive law, in preparing which the law of England 
should be used as a basis” submitted seven reports in all. It drafted first 
the Indian Succession Act 1865—a valuable piece of work. Under it: 
(i) Marriage by itself was not to effect any change in the ownership of 
Property, (ii) Rules applied to immovables and movables were the same, (lii) 
wills were to be in writing, signed and attested, (iv) Grant of Probate or 
letters of Administration was required to constitute representation of the 
deceased and authorise his property's administration, (v) the perpetuity 
limit was fixed, etc. etc. However this Act was not to apply to Hindus, 
Muslims and Budhists and this indeed was a great drawback. Moreover 
the Act is not as well drafted as the Indian Penal Code. But all the same 
it was a great step forward and as Sir Maine said in the Council “Even in 
England this body of rules has never been put into so intelligible and 
accessible a shape as it is placed by this law.” 

Next came the draft Contract Bill in 1866. Before its adoption the 
Contract Law in British India was unregulated to a very great extent. The 
Presidency Towns were governed by the Laws of England, but Every¬ 
where else the judge was “to a great extent without the guidance of any 
positive law beyond the rule that his decision shall be such as he deems it 
to be in accordance with just ce, equity, and good conscience.” 75 

The commissioners draft contained 269 sections with illustrations 
following the practice s t by I. P. C. and J. S. A. (already considered). The 
first fifty Sections dealt with contracts in general, then came specific per¬ 
formance 51—60, quasi contracts 61— 66, sale of goods 68—118, Indemniey 
and Guarantee 119—146, Bailment 147—179, Agency 180—240, and Partner¬ 
ship 241-269. Undoubtedly the unmanageable mass of reports and text 
books was reduced to a manageable mass. Next it underwent revision and 
elaboration of certain parts, a little borrowing from the New York draft 
civil code at the hands of the Legislative Department in India, and lastly 
Sir Stephan either revised the whole himself or supervised its revision. 76 
The introductory definitions came in at this last stage. As Sir Richard 
Garth CJ. 7r said ‘The Act only lays down certain general rules, which in the 
absence of any special contract or usage to the contrary, are binding on 
contracting parties.” 

It certainly does not satisfy the conditions of a model code. But it 
is much to the credit of the workmen that the result, after allowing for all 
drawbacks was generally sound and a useful one.' 8 

The draft Negotiable Instruments Bill came in 1867. 


75. Second Report of Law Commissioner’s (1866) dt. 28 July, 1866. 

76. Pollock, Indian Contract Act.—Preface. 

77. Moothora, V. I. G S.N. Co., (1883) fO.C. 166, 185. 

78. Pollock, Indian Contract Act. Preface. 
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The draft Evidence Bill was presented in 1868 It contained only 39 
sections some of which hid illustrations attached to them It excluded oral 
evidence of written contracts, grants and other dispositions of property, it 
made certain communications between married persons privileged, it declar¬ 
ed minors, insanes and persons otherwise incompetent to understand to be 
incapable of being witnesses at a trial, it laid down rules regarding cross- 
examination, method of proving writings and secondary evidence of docu¬ 
ments, etc etc 

As the commission said the country courts before this had no fixed 
rules of evidence except those contained in 185> Act They considered the 
English law of Evidence to be too artificial and not suited to Indian con 
ditions The Act of 1855 was also defective in that “it was not a complete 
body of rules ”” 

The Sixth and the Seventh reports of the third law commission con¬ 
tained the draft Transfer of Property Bill and the Revision of Criminal 
Procedure respectively in 1870 B ® 

This third law commission resigned in 1870 due to diff.rences with 
the Government or India The fourth law commission came into being in 
1879 and in accordance with its recommendations were passed the Nego 
tiable Instruments Ac* (redrafted) in 1881 and in 1882 Transfer of Property 
Act (redrafted) and Trust and Easement Acts 

The work done by these commissioners was indeed commendable, 
for it brought some order into Indian laws But except for the Penal Code 
the other codes follow too much the Field draft code and are not well done 81 
The Acts passed immediately after the First Indian War of Independence 
were enacted in a hurry Many Acts were drafted in England by persons 
having no first hand knowledge of the conditions prevailing in India English 
law which was itself in a chaotic condition was made the basis of these 
codes Also instead of appointing commissions at intervals there should 
have been a permanent commission “to watch over the work protect it 
from deterioration and make further improvements as often required” 81 83 * 

Thus irresistible conclusions are —• 

(1) Attempts at legal certainty through codification have failed miserably 
Attempts at legal certainty through codification have in effect “led to hiding 


79 

80 

81 

82 


3rd Law commission’s 5th Report (1863) 

The Govt of India it may be mentioned considered it necessary to make some 
changes in all the draft codes presented by this 3rd commission. 

Pollock, tne law of Frand in British India (1894) 20 

Sir John Mill Representative Govt. CH V, of the Proper Functions of Represen¬ 
tative Bodies ” 


83 See also Acharyya, CodiEcation in British India (1912), Stockes, Anglo-Indian 
codes (2 Vots 1887-1888) and supplements of 1889 and 1891 B S. Sinha the legal 
History of India (1953). M p Jain, Indian Legal History, Cowell History and 
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the real Judicial process of adaptation under formal exactness. It has led to 
‘Sterile logic Chopping.” 84 The principal result has been a wide gulf beiween 
theory and practice, between law in the text book and the law applied by the 
courts. “By declaring the law to be stationary, theory condemned it to part 
company gradually with realities. Its place had to be taken little by little 
in practice by a new system of law formed slowly through the repetition 
of judicial precedent and adjusted to the actual need of society; the body of 
judicial decisions.” 85 

This does not mean that codification is useless, but only that the 
old dream of legal certainty which once took the form of a body of rules 
directly derived from God, can’t be achieved by codification. And the 
reason simply is that law must change and adapt itself with the changes in 
society. No society is static, then how can law possibly be static ? What 
is needed is adaptive codes. No Legislator can possibly forsee all future 
situations—not even for a primitive Society. The “Specific facts in indi¬ 
vidual cases produce ‘gaps’ in every legislative provision.” 86 This calls for 
judicial law making which is commonly but falsely terned ‘Interpretation.’ 8 ’ 
According to the conventional theory of intepratation “The legislator is 
to be credited with having foreseen and settled all things. If the text does 
not contain a specific solution for every difficulty which may present itself, 
it atleast embodies a principle, by the aid of which all difficulties may be 
solved. An inter pretor needs only to discover this principle and from it to 
deduce its consequences - consequences which are derived logically from the 
law itself.” 88 But this is an over simplification, nay false. The selection 
of the rule to be applied by analogy involves a degree of discretion. “It is 
possible to deduce all sorts of legal results, which may be wholly inconsis¬ 
tent with each other, out of the same state of facts, because the selection of 
a starting point for the process of deduction is not hindered by any regard 
for realities.” 89 “The Interpreter’s respect for text is only a vain appearance, 
for he himself actually creates the principles which in order to gain for 
them a semblance of authority he ascribes to the legislators.” 90 The result 
is an apparent semblance of certainty and the doing of the most important 
judicial functions furtively and clandestinely. It in effect leads to greater 
legal contingency than would be the case otherwise. The result is “that a 
law suit is purely a lottery.” 81 


constitution of courts and the legislative authorities in India, U. C. Sarkar, Epo¬ 
chs in Hindu legal History. (Some other Acts codifying different branches of the 
law have also been passed, notably after independence. But we should yet wail 
a little longer before we offer our comments. They are mostly modified copies 
of foreign statutes not at all well drawn. 

84: Frank, law and the Modern Mind” 203. 

85. Lambert, Quoted by Frank- 

86. Kiss, Equity and law, in Science of legal Method’ 146, 149. 

87. Gray, Nature and sources of law, section 37 0. 

88. Charmont, ’Modern French legal Philosophy’ 113—114. 

89. Frank, "Law and the Modern Mind” 206. 

90. Charmont, Loc cit. 114. 

91. Stampe, quoted in Gemelin, loc cit 133, Ef Alvarez Loc cit. 
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“Wher as in our time customs are constantly changirg under the 
pressure of a lively industrialism and commercialism, no code, however 
adequate for today, could possibly be sufficient for the day after tomorrow” 
“Nothing changes more easily than statutes intended by their own express 
ions to be eternal, for nothing runs greater risk of becoming out of date, 
of accommodating itself badly to new circumstances ”* 2 

Napoleon is reported to have made the following enlightening state 
ment about code-making “I ofun perceived that over-simplicity was the 
enemy of prtcision ”* 3 This truth namely that simplicity and precision ate 
irreconcilable was not generally grasped by the codifiers Simplicity imp i 
es flexib hty Prof Clark** has brought out the conflict b tween these two 
inconsistent aims inthe Amencan codes of Procedure 


Obviously the orthodox principles for codes should be given up as has 
been done in the Swiss civil code to great advantage It aims at stmph 
city and flexibility, not detailed rules to cover every case It is “more like 
an outline of legal principles than a body of provisions purporting to regu 
la e all legal relations ” ,s Tms mikes it possible for it to respond efiecti- 
velytothi mu'tiphciiy complexity and elasticity of modern Swiss life 
Whit a codifier should aim at is not completeness and finality, not regu¬ 
lation of all possible situations by detailed rules in anticipation, but its 
provisions should be in general terms so that the courts may be able to adopt 
them to meet ever new situations Interpretation should aim at adjusting 
m s ° clct y rather than trying to find the intention of the 
S; at °L h?, l. r .? 8ard to ,hc P rob, . em5 to be solved Judiciat law making 
ileal ° ^ CrW | ,S u H n j 0t on, y unavoidable but also very disirablc 

undelSe* it - ° n ? *L aS;d V pon * drcam . an illusion, but is also highly 
SIS 0 t s ?. cb,evcd fc y codification or any other means 
aTwavs [h-i sh ? u,d b = S ,ven up Law is never complete, gaps 

relation^ 5 Forihf d H * 3 ways P' ov,s,ona l Law should aim at adjusting 
wh!ch th.s if?o he dol ,S 1 e f SSin ‘ ,al * hat the judges be told the principles on 
.... 15 ,0 bc donc 11 is here that codes beeome hnndv And along 


With this our nre , V * s ber l: ‘J 131 codcs become handy And along 
sv 5 tem> should h n T ° f J aw teaching •« law making and judicial 

Kk The cairatam Mi” ‘l 5 ' ,h '> b = aW = <° d ° ,h,s nc " 
•tudy of Jiir^rudMce^Uie kgluatoi^shouI^notTim at detailfd 
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foreign statutes with a few changes here and there 97 should be abandoned. 
The police which today is probably the most lawless organised body in the 
country should be disbanded and reorganised on modern principles, and 
not just the scum but better talent should be attracted to join its ranks, and 
last but not the least, the magistrates and judges should undergo proper 
training before they are allowed to take up their jobs. But that is another 
topic. 


(11) A persual of the attempts at codification so far shows that two 
type of countries have adopted codes : (i) Those like France and Germany 
who already had a past juristic development but which however had exhaust¬ 
ed their possibilities of development without meeting the needs of the society, 
and hence where there was the need of new juristic starting points, (ii) Those 
like India and the Latin American countries which had no past juristic deve- 
lopmentin the modern sense but which were embarking upon such a process. 
But there is no reason why countries in a different category can’t or shouldn t 
embark upon a process of codification to improve the state of their laws. 
New emerging nations which have great juristic development ahead of them 
should especially go in for codification on proper lines, so that their legal 
development should proceed along proper fines and the mess that is other¬ 
wise bound to come sooner or later is avoided 


(III) As regards the purpose of codification, the above discussion 
shows that three purposes have been urged : (') The lav of Nature school 
or 18th century idea: Bentham 98 and Aust." both considered it possible o 
make laws so comprehensive, simple and certain as would do away wi 
the need of ‘spurious interpretation.’ Law was t >be a body of laws cover¬ 
ing all possible situations except a few unforeseeable situations of fact. This 
view is very popular especially among the lay public but all juristic and 

judicial experience denies that it can be done Frederic ' t le re 

put it into practice in prussia and the French and German codes also did 
somewhat attempt this, but as seen before the attempts 
This idea is impracticable, (ii) Holland and Sir a - P rea dilv 

They thought of a code as nothing but containing th- past law In a readily 
understandable form. This was what lord Westbury Pr°P 05 E, d h a "'J a J‘temp¬ 
ted in England, and what was done in Juuinians “ nr5ceD t s J and these 
and legislative laws mostly are based upon diff . . , ^ ^ ’ j n t 0 such 

different and at times conflicting starting points are ve niencetn 

a code and cause confusion worse confounded. Po J. ms 

knowing what the law is are the otof 

is not worth the effort involved, (m) The tm f . Drocee a 

provide mainly principles along which the development of law must proceed. 


97. 

98. 


99. 

too. 

101 . 


The Hindu Marriage Act 1955 is a case in point. 

Papers on codification, 4 works ‘Bowring 

proposal addressed by Jeremy Beuthami to Property code, 5 works’ 

ibid 537—564. id commentory on Humphrys tceai 

Bowring Ed. 1843) 390—416. 

2 Jurisprudence (5th Ed. 1885) 660. 

Essays in the Form of the Law (1870) 19 23, 

Digest of the Criminal law (Am. Ed. 1878) Introduction- 
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Rules are to be laid down only where they are absolutely necessary 1K The 
French civil code, and the German code, have attempted somewhat to put 
this idea into operation but only tn patches The best example ts the-Swiss 
civil code This is by far the most desirable course, and the one along which 
codification must proceed. 

Last but not least let us examine a few objections to codification as 
svch Savigny 103 raised three mam objections 104 (a) It would mean the past 
ruling the present The views of the generation in which a code is made 
would continue to govern future generations who may have different ideas 
altogether But this can happen and does happen even otherwise 10S More¬ 
over there is more Iike-lihood of this happening in a code of {0 and (u) 
types then in a code of (m) type This can certainly be avoided (b) The 
growth of law will be slowed down and is likely to move into un-nalural 
directions A badly drawn code will of course do this But the experience 
of the codes so far shows clearly that this is not necessarily true (c) and 
(d) Savigny’s third and fourth objections are actually a criticism of the way 
in which past codes have been drawn . (i) Past codes have been drawn too 
hastily and (u) The codifiers have not had full knowledge of the law they 
were to codify But surely these mistakes can be avoided and have cettainly 
been avoided e g the Japanese, the Swiss and the German codes A reason 
ably lurge commission made up of proper persons, given sufficient time, 
taking into consideration the views of all sections of the society can easily 
overcome all these objections 


. . „ToJ eSC A , ob J' c,lons savigny were suitably rebutted by 

Austm b ° w 5' er raised two important objections himself to the 
pas L (a) ob J cctlon to the French code was that it was 
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Rescoe Pound says that “the most serious objection to a code in a 
common law jurisdiction is that we have no developed common-law technique 
of developing legislative texts.” 109 This is not an insurmountable difficuilty 
and our suggestion that magistrates and judges and law students should 
undergo proper training before taking up their jobs would take care of 
this 


The future of codification on the swiss lines is indeed very bright, 
and at the same time it is highly desirable too considering the mess in which 
the Anglo American law in particular and of other countries in general, is. 


109. JurisprudenceVol.nl P 732. 


REFORM AND REVISION OF SUBSTANTIVE CRIMINAL LAW 


BY 

Dinesh C PaNde* 

On the eve of the centennial of Indian Penal Code (in 1961) the Indian 
Law Institute availed an opportunity to peep into the existing state of conn 
nal jurisprudence m this country The studies which were later published as 
Essays on the Indian Penal Code 1 revealed a singular opinion on the need 
for reform of criminal law in general, and the Indian Penal Code in 
particular 

The above study was a restricted endeavour- The areas for the I* 
search were chosen in a random manner, and the technique emp oyed was 
the analytical and dialectical examination of judicial decisions Considering 
the volume and intricacies involved in an important project like revision and 
reform of penal law, the then efforts of the Institute can be described 8‘ 
modest, nevertheless, the endeavour is significant insofar as it focuses attco 
tion for further inquiry and research to the field of an organic law which, 
unfortunately, has remained unchanged Respite the changed needs, values and 
conditions of the community 

Furthermore, the researches conducted in the sphere of social and 
other sciences have put forth challenging ideas which question the abstru* f 
thoughts and abstract ideas of the nineteenth century, on which most of out 
basic principles of criminal law are grounded The march of knowledge F* 
behavioural sciences also warr nt immediate attention and rethinking on w* 
subject*. 

It may be of interest to note here that extended legislative activity h® 5 
also posed certain problems affecting the domain of criminal jurisprudence 
The extensive legislative activity, which in turn pours out immense rule* 
orders and notilications is tied with punitive sanctions This raises an i® 
potiant question to consider as to whether newer limits be set out on the 
doctrine like ignorantia leges non excusat 


\L1_ M (Lucknow) LL. M (Northwestern) Lecturer Department of 
Graduate Studies and Research in law University of Jabalpur (M P )- 
I Essays c\the Indian Penal Cade (ed. Govindrajulu) published by N M Trip** 1 ’ 1 
ltd , Bombay (1962) 

S ja*nLS ,w *'^ 1 * Befta rtorat Science* and Criminal Low 209 Scientific Awed°‘ 
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Related to the foregoing problem is the indiscriminate use of penal 
sanctions for all assorted activities of the individual in the society. Needless 
to say that besides creating administrative problems for the police and the 
magistracy, such an attitude is fraught with dangers particularly when it im¬ 
bibes a fear sense in the community 3 . ‘"The ultimate objectives of the crimi¬ 
nal law.’’says Professor Jerome Hall,” is the maintenance of conditions 

which permit progress to be made the experience of the ‘higher values’ and 
finally, ‘the good life’ which subsumes all ideals toward which a rational and 
democratic society moves 4 .” One can well imagine that in absence of any 
empirical studies made in this respect the legislators and administrators have 
found it efficacious to use and rely on the penal sanctions to achieve seeming¬ 
ly the higher values and i deals. 

Modernisation of the Code will also have to face the vital problems of 
criminal law of the near future. Radical ideas on abortion, euthanasia and 
suicide are jostling hard to enter the mainstream of criminal jurisprudence 
These problems are l.Jcely to create touchy issues of law and morality which 
undoubtedly shall have to be settled after proper evaluation of the attitudes 
and mores of the members and groups in the society. 

It may be pertinent to point out here that the traditional technique of 
research (viz., the dialectical and analytical examination of case lawj as 
employed by the academic lawyers in the Law schools of this country, 
has not adequately helped to serve the meaningful end of revision 
and reform in criminal jurisprudence. This does not, however, imply 
that the foregoing technique is to be shelved altogether. An objective and 
purposeful research in the sphere of criminal law would need the evoking of 
community responses and thereby to elicit information about the general 
attitudes towards a prohibited conduct either existing or proposed. Thus the 
community responses viewed in the light of the established judicial principles 
would help to lay down discernible standards of policy to deal with an anti¬ 
social behaviour tending to be a criminal conduct. Finally such researches 
may follow up with draft proposals which can serve as models for the use of 
the legislatures. 

Thus manifold issues underlie the whole project of revision and reform 
in criminal law. The whole scheme of revision and reform of penal laws is 
sizable one. Its success would largely depend upon the availability of man¬ 
power and financial resources. Instantly, one may point out the principal 
shortcomings of the substantive criminal law. These relate to the structural 
and policy matters. Numerous statutes are spread over the statute books 


3. See Pande. D. C. in the Bulletin on Teaching and Research in Criminology ( 1991). 
t. Hall, jerome . Studies in Jurisprudence and Criminal Theory, 253 (1958) 
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which lack co ordination ui policy and purpose Unifying ideas are seldom 
discernible to make a set of statutes related to the other Defective 
draftmanship of the statutory laws coupled with too literal interpretation 
of the same by the Courts also require that the criminal laws be stripped 
of the dead wood To initiate the process the following short prognmme in 
this direction may be suggested 

(a) Review of the existing scheme of classification of the offences in 
the Indian Penal Code and suggest deletion and addition thereof 

(b) Regrouping of similar offences in varying statutes with a view to 
subsume them in one or the other category of existing or added 
classification of offences 

(c) Avoidance of duplication by removing such prohibited conducts 
as are punishable both under the Penal Code as well as the special 
Acts 

(d) Classification and rearrangement of statutes on an intelligible 
basis 



“THE PRESIDENT OF THE FIFTH FRENCH REPUBLIC.' 1 

By 

A. D. Ray Chaudhur> m. l. Advocatb, Patna High Court, 
University Lecturer, Patna University 


The fifth French Republican Constitution came into force on the 
4th October 1958. The drafting of this new constitution and its adoption 
was necessitated due to the constitutional crisis which resulted from the 
unsatisfactory system of the 1946 Constitution. In the fourth Republican 
constitution there was multiparty system having no strong party and 
consequently no strong government. There was the tendency to make 
National Assembly stronger at the cost of the government. No policy of 
government could work there satisfactorily for any length of period. All 
these factors resulted in the fall of several ministry, disintegration of the 
French colony in North Africa and the prospect of the loss of Algeria. 
There was thus a sheer cry to form a strong government in France. 


Only in the month of June 1958, the National Assembly and the 
Council of the Republic by substantial majorities had asked General 
D’Gaulle, on whom the people had faith and confidence, to form a new 
government. General D’ Gaulle, who was already tired of the existing 
governmental working and the prevelant multiparty system, accepted the 
summon and expressed his desire to take over the task on two conditions , 
firstly to have special power to run the government for a period ol six 
months by decrees and secondly that he should be allowed to draft a new 
constitution in the meantime. The Parliament accepted his conditions 
but in its turn it laid down five general principles on which the drafting o 
the new constitution should be based. The five principles are : (0 universa 
suffreage, (ii) separation of executive and legislature^ (in) the governmen 
must be responsible to the parliament, (iv) the judiciary must remain 
independent, and (v) the relation between the Republic and the people asso¬ 
ciated with it must be kept organised. 

These are essentially the conditions of a Parliamentarian!;ype of 
government. But D’Gaulle had the idea t0 fo / m a .. s * tr °” S sit f°„ of S 
giving greater power to the executive and to weaken t P . f 

National Assembly. So he had to resort to a device to fu fil his desire: fo 
the formation of a stronger executive while at th e same time to m a, nta 
those five principles of the Parliamentarian type. T en tial form of 

conflicting ideas i. e., the Parliamentarian and the f ? itut 

government in his mind, was the adoption of a P e ^ nor a s , 

which attempted a new thing, neither clearly ap y 

dential type. 

The new constitution consists of 92 articles and series of 19 organic 

laws. 

Some of the essential characteristics of the new constitution are 
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the principles of Republican Parliamentary government, the personal 
leadership of the President, (this item will be found to be of major impor 
tance since this power of the President has caused the establishment of the 
vigorous chief executive and the consequential remarks by some of the 
eminent writers that the President does not only govern but more than 
reigns), the separation of legislative and the executive power, the explicit 
recognition of the political parties, formation of the constitutional council, 
and the recognition of the principle of referendum as an institution of new 
government 

Articles 5 to 19 of the new constitution deal with the President and 
his powers of which Articles 5 and 16 are found to be of greater 
importance 

Article 5 says that the President of the republic endeavours to 
ensure respect for the constitution He has been given the arbitrary power 
By his arbitration he provides for the regular functioning of the public 
authorities and the continuity of the State As an arbitrator the President 
is to remain neutral in political controversies but again he has to maintain 
respect for the constitution and so he is expected to intervene directly at 
moments of difficulty The President has been made the guardian of the 
constitution—a peculiar concept, since it is generally the judiciary which 
retains this function He is the guarantor of the national independence, 
of the integrity of the territory and of the community agreements As 
an arbitrator he is to call for a dissolution The provisions thus create an 
indirect influence to strengthen the powers of the President Some of the 
provisions of course indicate a more positive conception of the role of an 
arbitrator In the Bayeux speech he was described as an arbitrator above 
the accidents of political life 

Under the provisions of Article 6, the President is elected for a 
term of seven years by an electoral college Under the Fourth Republic 
the President was to be elected by the two Houses of the Parliament, but 
under the new provision he is elected by the electoral college, a larger body 
which consists of the members of the two Houses of the Parliament, depart 
mental councils, the similar bodies overseas and representatives of the local 
committees The electoral procedure has been thus a compromise between 
the French traditional Parliamentary election and the outright popular 
election of the United States 

The specified powers granted to the President under the new con¬ 
stitution show that he has been given aU the traditional powers which the 
President under the previous constitutions used to exercise and over and 
above all those he has been given some new powers in order to make the 
executive more vigorous 

Under the provisions of Article 8, the President appoints the 
Prime Micitstei and also appoints and dismisses the other members 
oftbe government on the proposal of the Prime Minister This right to 
appoint Prime Minister represents a return to the habit of the Third 
Republic In the Fourth Republic, the President only used to designate 
the Prime Minister who was the President of the Council The head of the 
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State under a parliamentary system has a limited discretion to appoini 
the Prime Minister, who must always be the leader of the majority party 
having command and confidence over the majority. But the new 
constitution under the rule of incompatibility prohibits the Prims 
Minister as also the other ministers to be the members of the Parliament 
So here the question of the Prime Minister’s being the leader of the 
majority party does not arise The President so is left with wide 
discretion of appointing a Prime Minister of his own choice Again 
since other members of the government are appointed by the President 
on the proposal of the Prime Minister, the President is placed in a position 
to bargain in the selection of persons of his own choice and so to 
dictate his own policy and influence the governmental activities So it 
is rightly remarked that the Prime Minister who is the traditional head 
of the government, has under the new constitution, beeome the 
mouth piece of the President, instead of bemg responsible in fact as 
also in theory to the National Assembly. 


Article 10 says that the President of the Republic promulgates 
laws within the fortnight following their final adoption and transmission 
to the government and before the end of this period he mav ask 
parliament to reconsider the whole law or anv part of the law, which 
the Parliament cannot refuse. Under the Fourth Republic the 
President of the Council i c„ the Prime -Minister, who was the real 
head of the executive, was to ensure the execution of the laws and 
to promulgate any rule that was considered necessary to promote 
public order, safety, health and tranquility But now, it is the President 
who promulgates laws According to Article II, on the proposal of 
the Government during Parliamentary sessions or on the joint 
proposal of the two assemblies, the Pres.dent may submit any government 
bill to a referendum and if the result of the referendum is favourable 
to the government, the Presiden' promulgates it But such Bills must 
deal with the organisations of public authorities, approvmg of community 
agreements or authorising the rat,fiction of a treaty which affects the 
working of the institution. The President has a right to veto and 
can turn down the suggestion.. He has thus been given the w.de 
discretionary power id the legislative sphere. 

Under Article 12, the President has to consult the Prime 
end the President, of the As.erabl.e, before disso vmg the Perl,ament, bn, 
he is under no constitutional obligation to fo lo 

t - u ” d ? & £8£d t, 2SS! 

SaKhSf’ff.* bfSTS.power to appoint high oibci.i, and 
accerditng ambassadors under provisions of 

article *15 JESTS 

National Defence. 




144 


The Law Review 


institution of the Republic, the independence of the Nation, the integrity 
of its territory or the fulfilment of its international obligations, and 
the regular functioning of the constitutional public authorities has been 
interrupted, the Pi esidedus authorised to take measures after consulting 
the Prime Minister the Presidents of the Assemblies and the constitutional 
council He is the sole judge to decide the existence of the emergency 
He is to consult the constitutional council, but there is no check for the 
exercise of the emergency powers 

Article 17 gives the President the traditional powers of pardon 

The Acts of the President are required to be countersigned by the 
Prime Minister and other appropriate Ministers, but the president can 
act alone in the matter or appointment of the Prime Minister, refusal of 
referendum, dissolution, exceptional powers, consultation of the 
constitutional council on a treaty or organic laws and the appointment of 
three members of the constitutional council 

Under Article 52, he is authorised to negotiate and ratify treaties 
He is also the executive head of the community under the provisions of 
articles 80 to 82 He holds the leading position in foreign affairs 

Thus it would be seen that under the traditional powers he presides 
over the meetings of the council of ministers, the National defence council 
and committees, the Supreme Council of the judiciary, etc and under 
the new powers he has the right to intervene m the matter of constitutional 
revision, to appoint Prime Minister, to submit to referendum any bill 
concerning the organisation and function of government and the most 
important functions as an arbitrator and of the vast emergency powers 

Under the new constitution the position of the President is now 
above the government and above the parties The new constitution can 
well be said to b; tailored to fit D’Gaulle as President It can also be said 
to be a mixture of two principles the Parliamentary government with the 
Presidential leadership in a peculiar way befitting D'Gaulle government 
with D Gaulle as the vigorous Chief executive 



SOURCES OF HINDU LAW 

By 

Dr. U. C. Sarkar, m.a., m.l., ll.d., 

Professor and Head of the Department of Laws, Panjab University, 

Chandigarh 


1. Enumeration of the Different sources of Hindu Law: 

The term ‘source of law’ has been used in various senses, to wit, 
historical, legal, formal, material, literary and instrumental. In their legal 
sense, sources of law mean those that are recognised by and binding in 
law. In this sense there are seven principal sources of Hindu law. They 
are the Shrutis, the Smritis, customs, the commentaries, legislation, decided 
cases and last of all justice, equity and good conscience. Besides these 
the Puranas 1 and the Epics 2 also are sometimes treated as sources of Hindu 
law. But references to them have been very few. The Puranas are inclu¬ 
ded in the Smritis in their widest sense and as such they are supposed to 
constitute the fifth Veda. The Puranas were enumerated as a source of 
law even by Yajnavalkya though Mitra Misra in his commentry on Yajna- 
valkya says that they are not so. As a matter of fact the Puranas may be 
regarded as containing certain illustrations of the principles enshrined in 
the Smritis and they contain an account of the creation of the universe, 
of dynasties, of Gods, sages and kings including many didactic and mytho¬ 
logical stories. 

2. The Shrutis : 

The Shrutis are the earliest and one of the most important ancient 
sources of Hindu law. Manu himself enumerated them as such along 
with the Smritis, Sadachara (good custom) and good conscience. Though 
there is very little of lawyer’s law in the Shrutis, still they are regarded as 
the ultimate sources of Hindu law. There is no doubt that the most 
important source of Hindu law is the Smritis. These Smritis are supposed 
to be based on the Shrutis, the commentaries and the Nibandhas again are 
based upon the Smritis. Herein lies the importance of the Shrutis as the 
source of Hindu law. The Mimamsakas again expounded the theory that 
the customs also were based upon lost Shrutis or Smritis. Though the 
four Vedas, the six Vedangas and the eighteen XJpanishads are included 
within the Shrutis, they have very little of positive law except some occa¬ 
sional references to certain statements which are regarded as authoritative 
expositions of law. Thus references to the caste system, the different iorms 


1. Ganga Sahai vs. Lekhraj Singh (1887) 9 All. 253, 289. 

2. A reference was made to the Ramayana in Muttuvaduga rs. Doraismga (1878) 3 
Mad. 309, 326. 
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of marriage including widow rc marriage, partition and exclusion of womta 
fVoS mKS« are come across The word Shntt, literally means what 
is heard by or revealed to the earliest sages 


3 The Smriti* * 

The term Smrm literally mean! what is remembered The a“ttat 
of the Smrtns do not cla.m any revelation, they compiled only'Whst they 
remembered of the revelations to the earliest sages on account of their'nu 
mate knowledge and actual observance Revelation is *■"“ JOT? 
be the basts of the Smntis as they are remembered and compiled by » 
who believed the Vedas to be the only source of law and because they 
accented and actually acted upon as authoritative Tim Smntis are 01 w 
types—the Dharmsutras and the Dhamsshastras The former prec ■ 
the latter and contained certain principles which were later on elano 
and versified by the latter The Dharomsutras are generally in prose oca 
sionally containing verses which are often in the form of I” 0 *", ’ 
There were three types of sutra 3 literature—the Dharmasutras, tne uri ^ 
sutras and the Shrautasutras of which only the first contained some 
doctrines The most important Dharmasutra writers are Gautama, eau 
yana, Apastamba and Vosistha There are, of course, many other uno n 
sutras also, but they cannot equal the four, just mentioned in poims« 
importance and elibrity Thus some of them such as Manu, 
hkhita and Paithmast exist only m name and quotation Some of them ~ 
mere compilations or borrowings from the other extant "harmasuiro 
The Dharmasutras of Hirany ktshin, Atn and Vtsnu are of this type Aga 
there are some which hardly contain any legal matter at all 
(not the Smnti writer), Vatkhanasa, Kasyapa d nd Gargya belong to tm 
category Nothing is known definitely about the identities of tnosc 
authors—their time and place etc 


The Dharmasastras which are like the metrical redactions of tb 
Dharmasutras are the real sources of Hindu law as it is operative today 
There are many authors of Dharmasastras among whom, \fanu, Yajrta\ai 
kya, Parasara, Vyasa, Bnhaspati, Katyayana and Narada are the most well 
known and authoritative, of them again Manu is supposed to be the highest 
authority, as it has been admitted by the Smntis themselves that no Smrw 
can have any authority if it militates against the Smritl of Manu Mo n \ 
and Yajna\alkya practically represent the golden age of the Hindu lega 
history as Narada and Bnhaspati indicate the latest epoch in its develop 
merits In between the Dharmasutras and the Dharmasastras is the Arm a 
xastra of Kautilya * which also occupies a very important place in th< 
history of Hindu Law As in the case of the authors of the Dharmasutras 
nothing is known definitely about the personal history of the authors of tb 1 
Dharmasastras The most famous author of the Dharmasastra, namely 
Manu is supposed to have flourished between 200 B C and 200 A D 
Yajnaralkya is supposed to have lived and written bis work about the 3r< 
of the 4th century A D The latest and one of the most authontatiV' 


3 See Dr U C Sarkar’s Epochs in Hindu Legal History, Chapter IV 
* Ibid, Chapter V. 
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writers of the Dharmasastras was Narada who is usually believed to have 
belonged to the 5th or the 6th century A. D. 

4. The Commentaries 

The commentaries played and are still playing a very important role 
in Hindu law so far as its actual application is concerned. The reasons 
are quite obvious. In the first place, Hindu law was applied to the vast 
sub-continent comprising various classes of people having diverse customs 
and usages. In the second place, the texts of the Smritis, were sometimes 
difficult and sometimes lacking in details. In the third place, the authors of 
the commentaries and the Digest assumed that “the Smritis constitute a 
single body of law one part of which supplements the other and every part 
of which, if properly understood, is capable of being reconciled with the 

other. They discarded what had become obsolete.They modified and 

supplemented the rules in the Smritis in part by means of their own reasoning 
and in part in the light of usages that had grown up. 6 They did their work 
so well that their commentaries and Digests have in effect superseded the 
Smritis in large measure.” 6 Thus it was observed by the Privy Council' that 
“the duty of a Judge is not so much to enquire whether a disputed doctrine 
is fairly deducible from the earliest authorities as to ascertain whether it has 
been received by the particular school which governs the district with which he 
has to deal and has there been sanctioned by usage.” It was further observed 
by the Privy Council 8 that the commentators while professing to interpret 
the law as laid down in the Smritis introduced changes in order to bring it 
into harmony with the usage followed by the people governed by the law; 
and that it is the opinion of the commentators which prevails in the provin¬ 
ces where their authority is recognised." It was thus laid down by the 
Privy Council® most emphatically that “in the event of a conflict between 
the ancient text writers and the commentators the opinion of the latter must 
be accepted” in as much commentators “subordinate in more than one place 
the language of the texts to custom and approved usage.” 10 

The importance of the commentaries and the Nibandhas cannot be 
exaggerated. Thus they served a very useful purpose in preserving and 
giving accounts of the different Smriti texts as they existed in their respec¬ 
tive times. As a matter of fact, many texts would have been lost had they 
not been referred to or quoted by the commentators. Again as the com¬ 
mentaries largely guarantee the original texts, they at the same time reveal 
the social and political conditions of the time of the commentators rather 


5. Jagadamba vs. Secretary of State (1889) 16 Cal. 367, 375; Chanika vs. Muna, 24 All. 
273, 280; Minakshi vr. Ramananda (1888) 11 Mad. 49, 52 (F.B.) 

6. Mayne’s Hindu Law and Usage, (11th Edn), p. 40. 

7. The Collector of Madia vs. Mootoo Ramlinga (1868) 12 M.I A. 397, 436; see also 
Bhagwau Singh w. Bhagwan Singh (1899) 21 All. 412; Ganga Sahai vr. Lekhraj Sing 
(1886)9 All. 253. 

8. Atmaram vs. Bajirao (1935) 39 C. W. N. 648; 62 I, A. 139, 143. 

9. Ibid. 

10 Bhyah Ram Sing vs. Bbyia Ugar Sing (1870) 13 M.I.A. 373, 390- 



148 


The Law Review 


than the time of the text writers In this sense, the commentaries and the 
Ntbandhas written between 700 and 1800 A D are very helpful in giving an 
idea regarding the actual administration of Hindu law during this time In 
interpreting the Smriti texts, the commentators invariably applied and 
relied upon the rules of Mtmamsa which could thus develop as an impor¬ 
tant and independent science Many commentaries again were commented 11 
upon thus augmenting the volume of the Sanskrit legal literature It is not 
possible to refer to all the commentaries exhaustively as some of them are 
unpublished and some others extremely local in character to have attracted 
any universal notice It was again on account of these different commen 
taries that the different schools and sub schools could arise in Hindu law 
A reference was already made to the important commentaries that were 
treated as authorities in the different localities of the vast sub continent of 
India The most celebrated commentaries of the Smriti of Manu are those 
of Medhatithi, Gounduraj and Kulluka Bhatta The earliest commentary 
on Yajnavalkya was that of Vishwarupa and the most famous commentary 
on Yajnavalkya was that of Vijnaneshwar known as the Mitakshara 


5 Vijnaneshwara and Jimutavahana 

Vijnaneshwara and Jimutavahana are responsible for having written 
the two most famous commentaries on Hindu law, namely the Mitakshara 
and the Dayabhaga respectively which ultimately gave rise to the most 
celebrated schools of Hindu law designated by those names 


The Mitakshara, as the best and the best known commentary of 
Vijnaneshwara on Yajnavalkya, occupies a unique position in the develop¬ 
ment of Hindu law Subject only to the authority of the Dayabhaga in 
matters of inheritance, partition etc in Bengal, the Mitakshara applies 
to the whole of India For this wide prevalence and almost universal 
acceptance, the very nature of the Yajnavalkya Smriti must be responsible 
though it shouldnot be treated as minimising the importance of Vijnanesh- 

Muro himself The Manu Smriti was no doubt regarded as the greatest 

Smriti even by the Smriti writers themselves but this was more than com 
pensated in favour of Yajnavalkya by the commentators, Vijnaneshwara, 
Vishwarupa and others The Mitakshara was not only a commentary but 
, 0 , f .u a dlgcst of Smr,u ™tenal and was written 
towards the end of the 11th century or the beginning of the 12th century 

Jimutavahana was one of the most famous Indian jurists compara 
5*1" *™" cnce an J polarity w.th Vijnaneshwara who preceded him by 
about 300 years His position was unique m Bengal as authority on m- 


’^ e . n,0, ‘ Ce ’ ebfa,ed on the Mitakshara are the SuboJhM of Vish- 

ZtZttTwVnTi , n ,‘ he \ tth C ' n,Ury and Balcmhhaul supposed to havt 
m Balambhatta toward* the end of ihc t8th century 

(B.iddha Sing V Laltu Sing (1915) 37 All 604 Ramoad cases (1868) 12 M I A 397 

Da > ab , ha *° ,he cam « of Acharya Chudamam Achyuta. 
Slt lr Tarkatanhar have been referred toby Colebrooke 

Da ^ kram ^graha of Snkrtshra follow and 
ucvclop the principles of Dayahhaga written by Jimutavahana 
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heritance partition etc. The Dayabhaga was supposed to have been writ¬ 
ten by way of revolt against many artificial and sometimes even abused 
principles of inheritance based on the theory of propinquity. Conscious 
of the shortcomings and limitations of Vijnaneshwara’s doctrines, 
Jimutavahana propound the theory of spiritual benefit for the governance 
of the rules of succession. The immediate benefit of this new theory 
was the inclusion of many cognates in the list of heirs excluded by the 
Mitakashara —which was mainly agnatic. Natural love and affection also 
lent support to the theory advocated by Jimutavahana. In fact this feature 
at once appealed to the people who ungrudgingly and readily accepted it. 
The result was revolutionary in Bengal. The two works of pure law written 
by Jimutavahana are his Vyavaharmatrika and the Dayabhaga , the latter 
being by far the more eminent work militating against the Mitakshara. 
The views of the Mitakshara and the, Dayabhaga schools have been con¬ 
siderably affected by the recent Hindu Succession Act (xxx) of 1956. The 
details will be discussed in the context of this Act in its appropriate place. 
The other Acts that have drastically modified the nature and scope of the 
different schools in Hindu law are the Hindu Marriage Act, the Hindu 
Adoptions and Maintenance Act, the Hindu Minority and Guardianship 
Act. The important commentaries including the two treatises are adop¬ 
tion, namely, the Dattaka Mimamsa and the Dattaka Chandrika have al¬ 
ready been noticed in connection with the discussion of the different 
schools and sub-school—so far as their scope and application are concerned. 
A detailed reference to all the commentaries and Nibandhas on Hindu law 
will not be possible or necessary according to the scheme of the present 
treatise. 

6. Customs and Usages and their Classes 

The efficiency of customs and usages was most emphatically and 
unequivocably recognised by the Srnriti -writers and the commentators on 
Hindu law. And apparently on these authorities the British courts also 
recognised the force of custom, “under the Hindu Law, clear proof of 
usage will out-weigh the written text of law 12 ”. The custom is 
sometimes superior to the law provided the essential conditions are ful¬ 
filled. These conditions are mainly antiquity and consonance with public 
morality. There is no doubt that customs acquire their strength on 
account of unmistakable acceptance and continued observance. As a matter 
of fact, antiquity itself is the most inherent recommendation for the accep¬ 
tance and recognition of customs, in asmuchas, these customs have success¬ 
fully stood the test of time and have been found useful and convenient to 
the society concerned. The nature, scope ond development of customs 
and usages have been briefly but inimitably explained by Mayne 13 in the 
following words : “The beginnings of law were in custom. Law and usage 
act and react upon each other. A belief m the propriety or the imperative 
nature of a particular course of conduct, produces a uniformity of beha¬ 
viour in following it and a uniformity of behaviour in following 

a particular course of conduct produces a belief that is imperative 
or proper to do so. When from either cause or from both causes, 
a uniform, persistent usage has moulded the life and regulated the 


12. Rsranad case, (1886), 12 M.I.A. 397, 426. 
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dealings of a particular class of the community, it becomes a custom which 
is a part of their personal law”. 


In all the systems of law, more or less customs have been recognised 
as one of the most important sources of law. The Historical school of 
jurisprudence takes customs as the true type of law This is a genera! theory 
regarding the origin of custom and law In Rome, originally law was 
classified as jus senptum and jus non scriptum The latter was nothing 
but custom The English law again was divided into common law and 
equity The common law was mainly based on customs In Germany 
also, the laws were derived from customs In Muslim law also customs 
played a very important part Thus without multiplying instances it can 
be said that customs played and are still playing a very important role in 
all systems of law—ancient and modern Hindu law was not an exception 
In Hindu law custom was one of the most ^important and fruitful 
sources of law according to Manu 14 Customs were either plcment or 
supplant the law Thus A fanu li says that all cases should be 
decided by the Shastras and the usages and that it is also the duty 
° j king to enquire into the laws of castes, districts, guilds 
and families Narada 18 belonging to the latest Smnti epoch also 
asserts that custom is all powerful and over rides the law This w-as also 
illustrated and elaborated by the earliest commentator Asahaya Similar, 
nay greater emphasis was laid on customs by Yajna\alkya, Brihaspatt and 
vflZV' ana . Br,has P a, j |S the only Smnti writer who enumerated certain 
specific customs prevailing in the different parts of the country 17 Katya 
C"T aga , insi ^ ular,n hls v,ew that customs should be enumerated 
cnpmf,S!! n , WaS not r u gar , ded as of a °y V1,al importance, for the re* 
dmonnnifii as ,b " cb y tb=ir growth might be narrowed down or 

.i™"' mi * h V bc somc customs onlyltm the formative stage 
Hence ms,c^ r"' m ' fh ' bc son1 ' ° tb ' rs » b ich were yet to or,prate 
certain n l™.,! 'P umcra '’ng the customs the text' writers* oDly set down 
otherwise of Customs **'' '° b ' f °" ol '' d ,n d ' , " m "'"’ p the vahdtty or 

ek.,>™ U TS mS ° r SaJa ' h °r“' m Hindu law arc not ,0 be against the 
bJsaJmc that rtUTshm m” Ku, ' uk '‘ bh ‘‘«<‘ and Vijnaneshwara elucidate this 
But a dfs,,ne,i„n y b^ i ” otb u' c ? n,rar y “> tb ' ShnMs and the SmnUl 
customs-those which b " T a ?' bct "« n t b «= two different kinds of 
The customs whirh hiv C t ^ 1 ° se ^bich arc not against the shastras 
rtastne ^vision „ >*“ d ?«>tiraEed as having been against the 

observances c n r, r * uppose d to be applied exclusively to the religious 
observances So far as pure civil law , s concerned, as dealt with specially 


13 Hindu Law and Utage, (llih Edn ) 

14 11.12 

15 VIII, 3 41 
16. 1 40. 

17 II 25-31 

15 Jolly, Law and Custom (Tagore Law 
19 Trevelyan. Hindu Law p 25 
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by the triumviate Narada, Brihaspati and Katyayana, inconsistence even 
with the shastric injunction is no valid objection. Thus in pure civil law 
the views of Narada, Brihaspati and Katyayana were to be applicable, 
provided the customs in question were not immoral or opposed to public 
morality. There are also the most essential conditions for the validity of 
customs even according to modern jurisprudence. In this context, Mayne 
is essentially right when he observes that “all that Vijnaneshwar and 
Kidluka must have meant is that custom should not be immoral or criminal 
or opposed to public policy in which case it will cease to be the conduct of 
virtuous men.” Today’s Hindu law also insists on these conditions for 
the validity of a custom. 


Customs may be of three different classes, to wit, (1) local customs, 
binding on the people of a particular locality e.g. the Punjab customs, the 
Malabar customs; (2) class customs, binding a particular class of persons 
such as the Jains, the Khojas etc; (3) the family customs, binding on a 
particular family, e.g. primogeniture. 


7. The essential Conditions of a Valid Custom: 

All the important and essential conditions for the validity of a 
custom have been enumerated thus in a famous case 20 “A custom is a 
rule which in a particular family or in a particular district has from long 
usage obtained the force of law. It must be encient, certain and reasonable 
and being in derogation of the general rules of law must be construed 
strictly.” The burden of proving a custom is on the person who alleges 
it. 21 It is also essential that the custom should be proved by clear and 
unambiguous evidence. To be valid, a custom ^must not be against public 
policy and expressly forbidden by the legislature. 22 

From the above it clearly follows that to be valid, a custom must be 
(a) ancient, (b) continuous, (c) established by clear and unambiguous 
evidence and (d) reasonable and not against morality or public policy. 


(a) Antiquity : This is the most important condition of a valid 
custom. As a matter of fact it is this antiquity which supplies the sanction 
for a custom. The length of time is the inherent recommendation tor the 
operation and validity of a custom. Hence no custom can be made by 
agreement 23 or even by statute. According to the recent legislation on 
Hindu law a custom or a usage has been defined as a rule which has been 
“continuously and uniformally observerd for a long time. The lengt o 
time will depend upon the nature of each particular case. Where it was 
proved that in a zemindar family the eldest son succeeded to the sta e 
eight generations to the exclusion of other sons who did not object to s c 


20 . 

21 . 


22 . 

23. 


Hurpurshad vs. Sheo Dayal (1876) 3 I. A. 259, 285; Lala ». Hira, (1878) 2 All. 49. 
Bhugwan Sing w. Bhugwan Sing (1899) 21 AH. 412, 423; Chandnka v^Muna 
; (1902) 24 All. 273; Rup Chand s. Jambu, (1910) 32 All. 247; Narain vs. Kusum, 
(1923); Sham Lai vs. Jiyabai, (1943) Nag. 678. 

Vannia Kone w. Vannichi Animal (1928) 51 Mad. 1. 

Mayna Bai vs. Ootaram, 8 M. I- A. 400. 
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succession or whose objection did not prevail, it was held that the customs 
of primogeniture and impartibility were established But when a family vas 
found to be of comparatively a recent orign, the alleged impartibility was n 
established though the custom was followed for seventy years A cu 
of primogeniture in one family will not be valid when the estate I 
ferred to another family If a custom is not followed in nu “ e ™ us , “ ,, d 
ees it cannot be said to be valid” Again a custom proved by a limited 
number of instances though binding upon the parties to the suit or 
claiming through and under them, will not be a satisfactoryprecedlent at 
subsequent suit between others if fuller evidence regarding the alleged 
tom « forthcoming” A judgment relating to the existence of a custom 
,n one case may be admissible to corroborate the evidence adduced to prove 
such a custom m another case” A custom when repeatedly brought to the 
notice of the courts may be exempted from its proof in every indivia 
case 1 * 

(b) Contintitty . A discontinuance of a custom for a period means 
that it has come to an end 30 —whatever may be the casue of the discontm 
ation But mere occasional non observance, short of discontinuance wi 
not mean the end of a custom 31 Once a custom has been recognised^a 
valid, it does not matter if the primitive state of things out of which tn 
customs in question arose disappeared 32 A family custom may be a 
troyed by established discontinuance either by accidental causes or oy 
intentional and deliberate acts based on the current will of the lamuy 
concerned 33 But this is not possible in case of a local custom which is lex 
loc i u 

(c) Proof of Custom Every custom in derogation of the general 
Hindu law must be strictly proved by clear and unambiguous evidence by 
the person who alleges 30 such a custom Thus a family which alleges a 


24 Urjan Singh « Ghanasyam Smgh 5 M I, A 169 

25 Myna Bai w Ootaram, 8 M I A 400 

26 Ishwar Bai tj Bhagwan Das (1950) A S 26 

27 Chiman v» Han (1913) 40 Cal 879, Rup Chand tj Jambu, (1910) 32 All, 247* 
Parshottam fj Veni Chand, (1921) 45 Bora 754, Kashi Vuoa vt Soma (1946)51 
C W N 374 (P C) 

28 Ml Kastar Bat fj Inder Singh (1945) Nag 1 

29 RaraaRaoFJ Raju of Pittapur. (1918) 41 Mad 778, Hemendra Gnanendra 62 Cal 
L J 49, Banaraii vj Sumat 58 A11 1019 Sugan Cband vt Mangibai. (1942) 
Bom 467 

30 Raj Kishan f t Ramjay 1 Cal 186 

31 Ekradeshwar fj Janesbosri,42Ca1 382 (PC) 

32 Raokuhorerj Gahcna Bai, 24 C W N 601 (PC) 

33 Raj Kusen fj Ramjay, I Cal 186. 

34 Ibid see also Sarabjtt fj lnderjit (1905) 27 All 203, Vannla fj Vannlchi (1928) 
51 Mad. 1 

35 Chundu fj Raj Koomar. 31 C W N 417 P C. Golat Chand fj Mannilal (1941) 
16 Luck. 302, Abul Husain fj Bibi Sona (1918) 45 Cal 450 

35 Bhugwan fj Bhugwan. (1899) 21 AIL 412, Shamlal fj Jiabal. (1943) Nag-678, 
Sabdeo n Kusum (1923) 2 Pat 23®. 
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custom of primogeniture must be proving it. Any family which was ori¬ 
ginally non-Hindu, but subsequently adopted certain Hindu customs and 
usages shall be required to prove a custom, sanctioning, say, for instance, 
adoption, according to Hindu law 37 . The Kurmi Mahtons of Chota 
Nagpur are presumed to be governable by Hindu law and usage. Hence 
anybody alleging that they are not to be governed by Hindu law shall have 
to prove it 38 . Thus the degree of onus will vary with the facts and circum¬ 
stances of each case. 

(d) Reasonability and consonance with morality and public policy: 
No custom will be regarded as valid if it is unreasonable or against morality 
or public policy, or against the express provision of any Act of legisla¬ 
ture 39 . Thus caste-customs 40 authorising wives to abandon their husbands 
and marry again without their consent are invalid. Similar are the customs 
of adoption of daughters by the dancing girls or the Naikins 41 . Adoptions 
of girls for the purpose of prostitution are invalid 42 . Any consideration 
paid for adoption to the natural parents is invalid as a bad custom 43 . A 
custom according to which a trustee of a religious institution can sell his 
trust is invalid being opposed to public policy 44 . 


(8) Customs and Usages according to the recent Legislation 
on Hindu Law 

The essential conditions and classifications discussed above have 
been virtually enumerated by the recent Acts codifying and amending 
Hindu law in defining customs and usages. Thus the Hindu Marriage Act 
(XXV.) of 1955 provides by section 3 that “In this Act unless the context 
otherwise requires, 

(a) the expressions custom and usage signify any rule which haying 
been continuously and uniformally observed for a long time has obtained 
the force of law among Hindus in any local area, tribe, community, group 
or family : 


37. 


38. 

39. 

40. 


41. 


42. 


43. 


-44. 


Fanindra vs. Rajeshwar 11 Cal. 463; Ibrahim vs. Ibrahim, 45 Mad. 308. 

Ganesh Mahto vj. Shib Narain (1932) 11 Pat. 139. 

Vannia Kone vj. Vannicci (1928) 51 Mad. 1. 

R. V. Monohar, (1868) 5 Bom. H. C. 17; R. V. Karsan, (1864) 2 Bom. H. C. 117; 
U i vj. Hathi (1870) 7 Bom. H.C. 133, Narain vj. Laving (1878) 2 Bom. 140. 


Mathura vj. Esu, (1880) 4 Bom. 545; Hira vj. Radha, (1913) 37 Bora. 116; Tara vj. 
Nand, (1890) 14 Bom. 90; Kamal Shastic vj. Ram Swami (1896) 19 Mad. 127; 


Ghasito vj. Umrao, (1894) 21 Cal. 149. 

Venku vj Mahalinga (1888) 11 Mad. 393; Gangamma vj. Kuppumraal, L L. R. 
(1938) Mad. 789. Veeranna v«. Sarasiratnam, (1936) 71 M. L. J. 53; Sanjibi vj. 


Jalajakshi, (1898) 21 Mad. 229. 

Murugappa vj. Nagappa, (1906) 29 Mad. 161; Subba Raju vj. Narain (1926) 51 


M.L. J. 366. 


Raja Varma vj. Ravi Varma (1876) 1 Mad. 235. 
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Provided that the rule is certain and not unreasonable or opposed 
to policy public , and 

Provided further that m the case of a rule applicable only to a 
family it has not been discontinued by the family” 


The distinction oetween custom and usage which is generally made 
m the context of International law does not appear to have been observed 
in the above definition The condition of antiquity has been expressed 
by the terms “for a long time” The length of time will have to be deter 
mined by the courts with reference to the facts and circumstances of each 
particular case A family custom unlike other customs can be disconti 
nued by the family consciously or unconsciously 


(8») The Punjab Customs 

After the recent legislation on Hindu law, the question whether the 
Punjab custom or the Punjab customary law has been affected has assumed 
,m P orta . nce According to the over-riding effect of the legtsla 
J w ed t0 ab ° ve > “Save as otherwise expressly provided in this Act 
(Hindu Marriage Act) (a) any text, rule or interpretation of Hindu Law 
thr rLm S ° ra or USa § e ,. as part of that law m forcc immediately before 

inv ^.« mC r CCm u nt u° f th,s Acl sh all cease to have efTect with respect to 

any matter for which provision is made m this Act. 

of th,.5L SSt*?* ! f w i! n for « immediately before the commencement 

of the nrovtin n trim 1 ° h 3 Ve c ? ect ,n so far as ll 18 inconsistent with any 
uie provisions contained in this Act 


by customVre?irHm^ 1 n C i, 0m ! nUnil,cs J ofthe Pun J ab arc generally governed 

enough are not omtV" her,tan ^ e > adoption etc These customs, naturally 
» otbenuse co " s,st « ncc * lth the Mitakshara Hindu law which 

customs are cxactlv ' e P ^ nj ? b ^ juristic features of the Punjab 

law Hence there rvnnn ? ,bos . e ° r ,he other customs in Hindu 

customs on the one hnnH 0t u° y ^S'lunate distinction between these 
An e?am,Ltion of .h, and *5® cus ' oms of other places on the other 
Hindu law also su™*<:f.: 0 )h r , r,din r cffccts oP tbc recent legislation on 
legislature no soeciaffndni^^ 21 uni '°J m,t y being the real intention of the 

STJcffi s d cxfe'a„dS«,rf Sb0W ” ,n or, he Punjab 

explicit and specific provision to this effect 


of HmdJ lawTth? Pu^H°^' C . “ rc >° those which are par 

quMl.onS,beoS«,^Si S, °r 0,,a ”' * part of Hindu law? Tl 
might be inclined to ihinUha 1 the ' ! hough the " arc S T C , "5 

law and that they const,lute special E? nmoms are not part of Hind 
trora Hindu law tribe PmS?° r Sys, ' m “Maw distinguishe 
of course, they cannot be Krartrf « ” I” 1 p3 c rt of Hindu law, then 

legislation-inasmuch at Icntbmc Uht E . h"” abro eated by the recce 
custom is apart of the Hindu law abrogation is intended only when 
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The personal law in the Punjab is ordinarily speaking Hindu law for 
the Hindus and Muslim law for the Mahomedans. The agricultural com¬ 
munities of the Punjab are mainly either Hindus or Muslims—agriculture 
being only the usual and common occupation or means of livelihood. The 
presumption is that if the parties are Hindus, the Hindu law will apply to 
them unless it is asserted and proved that in any particular case the parties 
are governed by customs. It is equally true that there is no principle 
that even in the Punjab the agricultural communities are to be primfaacie 
presumed to be governable by custom. Thus even when the parties are 
ostensively governed by custom they are to allege and establish it. In that 
case the duty of the court is to see and satisfy itself if really there is any 
such custom. 


The words “any custom or usage as part of that law (Hindu law”) 
seem to have been used by the legislature by way of over-caution. In the 
context, which is otherwise quite clear, there is no doubt that customs will 
be abrogated only when they are parts of Hindu law. The general context 
of Hindu law has to be invariably understood in case of the recent legisla¬ 
tion . 


The relative importance of Hindu textual law and custom both in 
the Punjab and elsewhere has been judicially reviewed in cases too nume¬ 
rous to be mentioned. And now it is settled that clear proof of usage 
will outweigh the written text of law. This is also applicable to the Punjab. 
Hence whenever anv reference is made to customs, it is to be understood 


in the general sense without any specific significance being attached to 
the Punjab customs. The Punjab Laws Act of 1872 (Section 5) does not 
provide anything more than this. The relative sequence alone between 
clause (a) and (b) of Section 5 does not imply any legal significance in 
particular. But one thing has been made abundantly clear by the Punjab 
Laws Act from the contrast between the personal law and the custom that 
the agricultural communities of the Punjab were never exclusively and 
invariably governed only by customs in all conceivable cases. In absence 
of customs, the personal law was to be applied. This again clearly shows 
that the customs were to be definite, limited and specified in character and 
application and necessarily the residuary scope was reserved for the per¬ 
sonal law. Or, in other words, the customs constituted only a part or 

fraction of the personal law—whatever might be the volume or magnitude 

of these customs. This is also corroborated by what is known as the doc¬ 
trine of “Gap” 45 According to the text writers also texts and customs were 
to supplement each other. Hence from whatever angle the question may 
be approached, there seems to be no doubt that the Punjab customs, like 
the other customs, were and still they are parts of Hindu law-specially 
for the purpose of the recent legislation thereon-the Punjab Laws Act 
(1872) notwithstanding. 


45. 310 P.R. 1906; A. I. R. ( 1942 ) Lab. 442; A. I. R. 1937 Lah. 724; 23 P. R. (1897) 
105; 149 P. R. 1888. 
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9 Legislation 

Legislation also is a very important source specially of modern 
Hindu law The ancient Hindu law, based as it was on the Smritis, was 
original, complete and comprehensive It was subsequently elaborate , 
explained and commented upon by the commentators and the Nibanaha, 
karas At the earliest stage, Hindu law was dynamic and accommodating 
enough to meet the needs of the growing and expanding society Bat 
during the Muslim period, the Hindu system of law became rather static 
and its natural growth was sufficiently arrested But a new development 
took place during the British period As a matter of fact, the advent ol 
the Bntish opened a new chapter for the development of Hindu law 
After the assumption of the Dewani, Government of East India Company 
adopted the policy of absolute non interference—particularly in case of the 
personal laws of the Hindus But with the growing needs of the society 
which was assuming a peculiai character on account of its contact with 
western civilisation and education, and at the same time with the growing 
confidence in the government, more and more interference was necessary 
and actually resorted to Things became more favourable after the pass* 
mg of the Charter Act 1833 which made provision for the creation of an 
All Ind'a Legislature and appointment of a Law Member as well as a Law 
Commission With a galaxy of Indian lawyers 44 and jurists, the advancement 
of the country in general and the development of Hindu law in particular 
was greatly accelerated The Hindu law which was so long reserved for 
the study of the Brahman Pandits was now open to be studied critically by 
Eastern as well as Western scholars This critical study of Sanskrit litera 
ture, in general and Hindu law in particular, meant a great impetus for the 
development of Hindu law The official referees, of course, helped the 
English judges upto 1868, but with the appointment of Indian judges and 
European judges, who had, in the meantime, the advantage of studying 
Hindu law treatises for themselves and through translation, the study and 
scrutiny of Hindu law became independent of the Pandits The legal profes 
sion also fiounshed a good deal The lawyers generally became the leaders 
of thought and the society Their position and influence in the society 
began to grow more and more The assurance of the British rulers that the 
personal system of the Indian laws would not be interfered with was also 
greatly responsible for the Sanskrit learning and research including the 
study of Hindu law—with reference to the original texts and their Sanskrit 
commentaries With the growth of the legal profession, there was not only a 
consistent impetus in the study of Hindu law, but at the same tune, there 
were many law Journals and Reports which began to publish the decisions 
and the arguments of the authoritative courts which served a very whole¬ 
some purpose in the shape of precedents 


Legislation was steadily responsible for the systematic development 
of Hindu law particularly from the later part of the 19th century, though 


46 Edmend Burke id hit famout tpeech on America rightly characterised law as tb» 
first and the noblest or human tciences The study of law again according to 
him was one of the most important conditions responsible for American indepen¬ 
dence. Similar was the case in India alto 
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every piece of legislation was more or less subject to criticism and protest 
by one section of the Hindu society whereas it was supported by another 
section of it. That some of the legislations were unmixed blessings for the 
society goes without saying. As for instance the Sati-rites, the custom of 
throwing children into the Ganges or the sea and the institution of slavery 
were rightly abolished by the Britisa rulers through legislation. Regarding 
some other legislative Acts, it might be said that their utility was rather 
debatable on principles. The storm of protest raised in connection with 
the Hindu Code Bill is too recent to require any mention. In any case, the, 
shrewed legislators did not undertake any legislation which was not backed 
by atleast a large section of the public. 


The progressive efforts to amend the Hindu law through legislation 
culminated in the recent legislation on Hindu law purporting to codify and 
amend it. A reference has already been made to these legislative enactments 
and other pieces of legislation on Hindu Law (Vide Chapter II, Section 4 of 
this book). 


10. Adjudication 

Strictly speaking, adjudication by the courts is not an independent 
source of law, in as much as, the courts are supposed to apply and interpret 
the existing law. But the fact remains that even the courts sometimes make 
new law in course of this interpretation and application. Interpretation 
played a very important part in the development of Hindu law through 
the commentators. There are so many important commentaries on Hindu 
law which have again given rise to so many schools and sub-schools. 


If legislation played an important part in the development of Hindu 
law, a still more important part was played by the decided cases in the re¬ 
orientation thereof. The effect of legislation was direct, but that of adju - 
cation was indirect, under the garb of interpretation. Most of e ju g , 
at least originally were strangers to this country and to the usages an 
literature thereof and as such they had to depend on others for mterpre a- 
tion and explanation of the original Sanskrit texts which enshrined the 
Hindu law. Though the employment of Hindu Law Officers to instruct the 

judges as experts was the only plausible measure, still it mus 

it was not as successful as it was expected to be. Hence on many oc - 
ions, the interpretations put on the original Sanskrit texts were not a y 
strictly in keeping with the real spirit of Hindu law. 


Two exclusive views are generally held on the effect of adjudication 
on Hindu law by the foreign judges. According to one such view, the effect 
has been the introduction of many Western principles and ideas effecting 
the social and religious institutions of the Hindus. The advocates of 
view illustrate their contention by referring, among otbe ^ ^ ! ” ngs ’ t 
vidualistic concepts which militate against the conceptions oyhejoint 
Hindu family. According to the other view, the natura’ growth of Hindu law 
was arrested at the of hands of European judges, with the result that Hindu 
law was made to contract a rigidity unknown to it 5 efor 5; ^ c ° rd . ing i 0 
school of thinkers, Hindu law was originally administered mainly by th 
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local tribunals which could be accommodating enough to adapt the law 
according to the growing and changing needs of the age or the society, but 
when the foreign judges began to administer Hindu law, they depended 
solely on the texts which became more and more stereotyped, not to admit 
of any innovation, dictated by the spirit of the growing age But it appears 
to be more correct to say that without being mutually exclusive, the two 
theories referred to above were practically supplementary to each other It 
is true that certain western concepts and principles were imported into 
Hindu law consciously or unconsciously Again, on many occasions, foreign 
administration of justice was to a great extent responsible for a sort of 
rigidity which might have been very well dispensed with by the local tribu 
nals The introduction of foreign elements was almost a necessary con 
corninant of the close contact between the two distinct civilisations On 
the whole it might be said that the changes that were introduced were more 
or less in keeping with the spirit of the time though not always in keeping 
with the orthodox ideas of the country And for this, the law courts alone 
were not responsible, as they were also influenced by the general condition* 
of the society then prevailing It is no gain saying the fact that the British 
administration of justice in India actually interfered with Hindu law and 
exerted some positive influence on it The effect of adjudication on Hindu 
law can be best appreciated with reference to the following among other 
important topics factum \alet, gams of learning, debts and alienations, 
adoption of an only son, effect of adoption in general, the pinda theory, 
absolute right of the father to alienate property according to the DoyabhoW 
school wills and gifts inter vt\os and the equalisation of the position O' 
the female heirs 47 


11 Justice, Equity and Good Conscmce 

Immense has been the effect of this judicial expression in tbe 
development of Hindu law. The essential ideas of justice and equity were 
always working in the Hindu jurists 4 *, even from very early times, but thu 
Tif'E j US c -*P. rcs J> lon acquired a peculiar, arbitrary and narrow meaning 
fh-Vfr.nn i ° f r h c B , n V s ^ adrainistr at°rs of justice who understood by 
the principles of English law, as far as they were applicable to the Ionian 
circumstances ** rr 


hotel. a " arb,lrar y and artificial connotation attn 

abovc ''Sal expression Tbe true import of justice, cqu.tj 
of th E e lats or the n H,V ho “, d ha '’ e b "" s,rlcll >' derived from the companion 
ne'r. Jr? , “ dlfr ' r " lt eountttes, morality and laws of nature It «• 

necessarily too narrow a conception to have looked to ODly one system of 


Vide D U C Sark., , Epochs to Hindu Legal History, Chapter XIV 

btartunion 17.11.21. Cmama XXVIII. «■ 

introduction I, 10, Brlheupati II J8, XXVII, 2 II 12 

2 " H ' C Waghat'a V Sbekh Masludin HOT 1 
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law, namely, the English law, for formulating a body of principles based on 
equity and justice unlike the Roman praetors who took recourse to jus 
gentium for a similar purpose. The expression justice, equity and good 
conscience served as a rule of substantive law even from a very early period 
of the British rule in India. According to Field, 60 Sir Elijah Impey, the Chief 
Justice of the Supreme Court, “first provided justice, equity and good 
conscience as the rules of substantive law to be administered in civil cases 
not otherwise provided for—a provision which is yet in force. Occasionally, 
of course, there was some reaction against 51 the application of this principle. 
Nevertheless, the expression has a very instructive and significant history 
behind it and it proved as one of the most convenient and fruitful channels 
for introducing English principles into the Indian system of law in general 
and the Hindu system of law in particular. The enunciation and provision 
for the expression was made by Impey as the judicial plan of Warren 
Hastings was defective in two important respects. In the first place, the 
topics meant for the Hindus were not exhaustive and in the second place, 
there were many other communities in India excepting the Hindus and 
the Muslims such as Anglo-Indians, Armenians etc. who could not be 
included within the plan. 

Justice, equity and good conscience originally meant only the dis¬ 
cretion of the judge which was absolutely unfettered. This wide discretion 
given to the foreign judges could very well merit the rebuke that it “varied 
as the judge’s foot’’. The judges thus had to depend at different times on 
different resources including the principles of English law. The borrowing 
of the English principles was much more accelerated after the creation of 
the High Courts when all the judges used to be English men including 
trained English lawyers. It was at this time particularly that justice, equity 
and good conscience came to be more or less identified with English princi¬ 
ples. The judges were not to blame so much as they had no other alter¬ 
natives 52 open to them under the circumstances. Hence, the Privy Council 
also rather encouraged the application of English principles to Indian cases. 
The observations of Sir Barnes Peacock are very instructive in this context: 
“Now having to administer justice, equity and good conscience, where are 
we to look for the principles which are to guide us ? We must go to other 
countries where equity and justice were administered upon principles which 
have been the growth of ages and see how the courts act under similar 
circumstances and if we find that the rules which they have laid down are 
in accordance with true principles of equity, we cannot go wrong in follow- 


50 Introduction to the Regulations of Bengal p. 174 (Foot note) 

51. Gopee Kristo V Ganga Pershad, 6, M- L A. 53. 

52. Supplement to the Gazette of India, May 4. 1872, p. 535. 
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mgtbem" “ Codification, of course, affected the doctrine to some extent 
though codification itself again was greatly influenced by the principles of 
English law 

Though the term justice, equity and good conscience has been gene¬ 
rally understood to mean the principles of English law, still at the same time 
“they may equally well be the rules or analogies deduced from general 
principles of Hindu law, altered to suit the conditions of modern society 


53 

54 


(1868) 9 W R 230 232, (1897) 24 C. 908, 930 

Bhayia Ramsing V Bhayia Ugur (1870) 13 M I A . 373. 390. Subbaraya V Rami* 
iwaml, (1899)23 Mad 171. Budansa V Fatima Bai (1914) 26 M L J 260, 264. Ram 
Chandra’s case (1914) 42 Cal 384 

Rules of justice, equity and good conscience apply f n cases of Hindu law not 
covered by the Smntis and their commentaries Kenchava V Gmmallappa (1924) 
« Bom 569, Subramama V Ratnavalu (1918) 41 Mad. 44 (F B ). Jaeannath V 
Sher Bahadur. (1935) 57 AIL 85 



LAW OF PRIVATE TRUSTS 


THE INDIAN TRUSTS ACT, 1882 

(Act No. II of 1882) 

Received the Governor-General’s Assent on the 13th January, 1882. 

An Act to define and amend the law relating to Private Trusts and 
Trustees. 

PREAMBLE 

Whereas it is expedient to define and amend the law relating to 
private trusts and trustees; it is hereby enacted as follows 1 : 


INTRODUCTORY 

The Indian Trusts Act, 1882, was passed 13 th January, 1882 and 
came into force with effect from the first day of March, 1882. 
the process of development of the law of Trusts was almost c p y 
left to the courts. There were only a few statutory provisions relating to 
trusts. Provision was made in the Penal Code for ^! e P“ n * s . . f the 
minal breach of trust. The Specific Relief Act 2 embodied defininons of he 
terms ‘trust’ and ‘trustee’ and provided for suits by , trus ‘ e “.^ o r n P R 0 f ® S r eS S u° t s 
of trust property. The Civil Procedure Code 3 made provisions for suits 

by and against trustees as also suits relating to public ch ^ ri ic ®- t a j n ine 
tation Act 4 contained certain provisions as to limitation m action^pertain g 
to trusts and trust properties. Apart from these, there , . ^ 

the statute of Frauds 5 , sections 7 to 11. which ttoTto^iSS 

Presidency Towns and the Indian Trustee Act, 186 resoectively 6 ), both 
Mortgagees Powers Act, 1866 (Acts 27 and 28 of 1 P . th ’ e par . 

of which were generally regarded as applicable only the background 

ties were European British subjects. Such m short, was the background 
when the Indian Trusts Act was enacted in 1882. 

As the preamble states the Act deals with onlj prirM trvst^ni 

trustees end net with the public chuntMt' central and State 

of the Act is thus very much limited. There are 


t. The tehtaa Law Co— has I. it. |7.h Report -co—d .ha, a. i. 

the long title. 

2. Act 1 of 1877. 

3. Act 10 of 1877. 

4 Act 15 of 1877. 

6. Both these Acts were repealed by Act 4S of 1952. 
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laws which deal with certain minor matters regarding the administration of 
Public Charitable Trusts but a comprehensive all embracing measure regar 
ding Public Trusts has yet to be enacted By the seventees of the last 
century trust litigation had considerably arisen and the courts, in the ab¬ 
sence of any codified law, were driven to follow the principles of the Eng 
hsh law indiscriminately This was in spite of the fact that concept of 
trust as understood m India was different from that in England The 
object of enacting the trust law is stated in the Statement of Objects and 
Reasons thus 


■Trusts In the strict sense In which that term is used by the English lawyers, that 
it to say, confidences to the existence of which a 'legal’ and ’equitable* estate are necess 
ary are unknown to Hindu and Muhammedan law But trusts in the wider sense of lb® 
word, that is to say obligations annexed to the ownership of property which arise out of 
confidence reposed m and accepted by the owner for the benefit of another are 
constantly created by the natives of India and are frequently enforced by our CourU 
Nevertheless, with the exception of certain provisions tn the Penal Code, the Specific 
Relief Act, the Code of Civil Procedure and the Limitation Act, the Indian Statute book 
is silent on the subject so far as regards the bulk of population, for the Statute of Frauds, 
lections 7 to 11, is in force only in the Presidency towns, and the rules contained in Act 
xxvll and xxviu of 1866 extend only to cases to which the English law is applicable, and 
are In themselves Incomplete 

The object of the bill te to codify the law relt.il.tj to irtieti lit the wider eente 
•bore described "7 


nf T?* according to the policy of the Britishers (the then rulers), 
effect S' th ? P ersona! law °r religion of ihe nat.ves, did not 

memheS O^i f? as , to “V « «>» mutual relations of the 

“hefous o? f ch,° t,r,u d e d fami y ’ nor did it apply to public or private 
war S among the captors endowments or to dtsrrtbute pmes taken.a 

Indian trust-law . suj Juris 

a rxT ,wn ontc 

.eoitsble e«"S ,?e,'d.« s-U'lf" dtsttuettoe, ,uch „ lepl end 

of possession or dominion Jl ™ 1 aW cvo,ved a concept of trust in the wider sense 
.hour 

Jurtspr^dence'supported by a the U detatletr^ruf ,*tl 1 ' du a "5 Muslim systems of 

Equtty decisions m EttglaS ' b ' 


7 See the Staiement of Objects and R«,ne, . . _ 

Gazette of India, 1880, Pb V 494 *tUcbed to the Private Trusts E 

8 17th Report of the Indian Law Commission, p 1 
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Trusts Act not exhaustive 


In England the law relating to private and public trusts originated 
and developed in the courts of Equity. In India there were never two sets 

Fnn?fv f ThP 1° Engiand / °" e C°r administering Common Law and the other 
Equity The same courts administered law and equity. Therefore, the concept 
of legal ownership of trustee and the equitable ownership of beneficiary in 
respect of the trust property did not find place in the Indian law. 


Although greater part of the private-trust-law has been codified in 
India, yet in the absence of any specific law or usage the courts have 
followed the principles of equity as enunciated in the Chancellor’s 
Court m England. 


It may, however, be observed that all the rules of Equity are not 
applicable in India. The expression ‘equity and good conscience’ means 
rules of the English law and Equity ‘so far as they are applicable to the 
Indian society and circumstances.’ 

ORIGIN AND DEVELOPMENT OF TRUSTS IN ENGLAND 

There is no evidence available that the Law of Private Trusts in 
India is based on or had its origin in the Hindu law or Muhammedan 
Law of Trusts. It Is not also the carbon copy of the English law of 
Trusts. It is sui-juris, founded on the bed-rock of the leading decisions of 
the courts of Equity in England. As such, knowledge of the origin and 
growth of the law of Trusts in England will be helpful in intelligent grasp 
of the provisions of the Indian Trusts Act. 

Trust Rooted in the Use 

Hanbury remarks that the ‘‘Trust” was the posthumous off-spring of 
the medieval USE. 9 Modern trust traces its origin to the ancient ‘USE, 
and it is, therefore, said to be the “Daughter of Use.” 

The invention of transfer of real property by means of a transaction 
which came to be called USE in England was the result of human ingenuity 
to find ways and means to escape the feudal dues and get rid of the dis¬ 
abilities of the system of feudal tenure. ‘‘The Roman lawyer in the time of 
Augustus evolved the fiedi commission-, the medieval landowner, or his 
. legal adviser evolved the Use and then looked to the ecclesiastical Chancellor 
of the Middle Ages to protect him.” “The USE was in reality a lever for 
, easing the shoulders of the landowner from the dead weight of feudalism 
and all that feudalism involved, especially the impossibility of devising 
land.” “Uses served as a means of evading obsolescent feudal burdens 
upon land-tenure and the technicalities of Common Law conveyance.” 

After the Norman Conquest of England, in legal theory, all the land 
belonged to the Conqueror (William). The King divided the land among 
his followers for military service and so on. At first such a person held 


9. Hanbury H. G. Modern Equity. 7tb Edit., p. 7. 
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the land only during his lifetime but in course or time the grantees 
the right of ownership and alienation Possessed with the power of aliena 
tion. the original grantees began to parcel out the land and give tt over to 
subordinate tenants This process was called sub infcudation Each of the 
tenant owed certain dues and duties to his superior-lord, which became 
more and more irksome by the lapse of time 

In the thirteenth century, the feudal land lords evolved a c ° mn j°“ 
practice of conveying land to religious houses or ecclesiastical foundations 
to avoid payment of feudal dues Such a practice was harmful to me 
interest of the King No military service could be exacted from the clerical 
grantees as they could not be compelled to take up arms by reason oi JMjr 
profession Moreover relig.ous houses were treated as corporations ' 
never died and hence there could not be escheat to the Crown All Janas 
belonging to such bodies were said to be in MORTU MANU, 1 e m aeaa 
hands (mortmain) 


Statute of Mortmain 

The King did not look with favour on such transfers for they were 
damaging to his interest In 1279 and 1290, Statutes of Mortmain w« 
passed to put a stop to such direct conveyances to religious houses in 
religious houses and the like could not any more acquire land unies 
license in Mortmain had been issued by the Crown 


Feoffee to Use 

The Statute of Mortmain prohibited direct transfer to the religious 
houses To avoid the Statute, the clergy resorted to the device of having 
conveyances made to a third person “to the use or in trust for themselves 
The religious houses would have an agreement with the transferee or * e0 “® 
that they would have the profits whereas the legal estate vested m tn 
transferee or feoffee 

Other people also began to take advantage of this device of has mg 
conveyances made in favour of a friend or friends (generally two or 
'TO THE USE OR IN TRUST FOR THEMSELVES’ The form of con 
vcyance was “Conveying land to A for the use of or in trust for B’ A was 
called the * feoffee to uses” and B **cesiui que use ” 10 “Feoffee to usc 
had to employ the profits of the land for the benefit of and according to tn 
directions of the “cestui que use ” The Chancellors protected the interest 
of the cestui que use, in case of “feoffee to use” turned faithless, on 


10 Cestui que use ts also called Cestui que trust (Pi Cestuis que use ) 

11 Etymologically Use’ is derived from OPUS and not USUS “Ad opus men® 
meaning **on my behalf * or “for ay profit or advantage’ 1* very old P braie 
(Maitland) “Fee** means an estate of inheritance, where a tenant i* not on J 
entitled to enjoy the land for bis own life but where, after bis death lotesta 

It goes down in descent to his representative by blood - 

Feoffee is the person to whom the Fee was transferred The 'Fee' i e free 

was created Iry solemn delivery of possession technically mined ftoffme** 
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the ground of morality and ethics. Uses flourished in the fourteenth and 
fifteenth century under the protective umbrella of the Chancery. A new 
relationship namely A holding land permanently for the use of B was recog¬ 
nised by Equity. 12 

The Ends Which Could be Served by Uses 

Hanbury has under the above caption summarised the ends which 
could be served by the device of the transfer called Use. These are 
reproduced in-extenso. 13 

(a) Relife from feudal burdens 

Feudal dues, whether exacted in kind, or commuted for money 
payments, imposed a crushing burden on the tenant by knight service.. Of 
these the most irksome were wardship and marriage. The former entitled 
the lord to the custody of the person and the lands of an infant heir of his 
tenant, without any liability to account for profits; while the latter gave him 
the right to dispose that heir in marriage; should a suitable marriage be 
refused, its value, assessed by a judge was forfeited to the lord. But both 
could be evaded by the tenant if he enfeoffed _ i.e. transferred. his land to 
several adult persons, to be held by them to his own use, that is to say, for 
his benefit and according to his directions. For a plurality of persons, 
other than a husband and wife, could have no heir. 


(b) Power to make a will of land 

Apart from local customs, such as gavelkind in Kent, a tenant could 
not devise his land by will. But he could produce the same effect by 
enfeoffing several persons , to hold to his use for his li e, an 
others after his death 14 


(c) Secrecy of conveyancing 

The normal method of legal conveyance was‘ 
seisin, which was essentially puolic. But the C transfer orovided 

doctrine that a bargain and sale, that is to say a 

that consideration were furnished by the bargainee, raised an implied 

in his favour 

(d) Evasion of claims of creditors 

.Land could be placed beyond the reach of creditors by " 

to several feoffees to the debtor’s use : the land of A, B and C couta not 
seized to satisfy the judgement debt of D. 


^ , a F.ar and a Court of Conscience was the 

12 “Parents of (he trust were Fraud and Fear, and 

Nurse” Lewin on Trusts, 15th Ed. pi- 

1 3 . Hanbury H. G ; Modern Equity, lib _Edn P— ^ & personal relationship and 

14. The medieval land-laws regarded f<sud was P altered by the Statute of 

, declined to permit alienation by will- The p 

Wills, 1540. 
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(e) Evasion of the Statutes of Mortmain 

Though a religious house could not be a legal tenant of land, it could 
enjoy the benefits of land held to its use 


Cestui que use protected by Chancellors 

Upto the end of the fourteenth century, the obligation incumbent on 
the feoffees to uses was purely honorary but during the fifteenth century 
the Chancellors began to enforce its observance, not only against the ongi 
nal transferees to uses but also against all those into whose hands the legal 
estate might come, other than a bona fide purchaser for value, that is to say, 
one who could prove that he gave value for the land and knew nothing of 
the equitable obligation affecting it This jurisdiction fell under the head 
of Equity of Confidences 

By the beginning of the sixteenth century the transaction called Uses 
had taken deep roots in the mentality of the Englishmen and had assimilated 
itself in the warp and woof of the land system 

Then followed the period of decline of Uses Henry V1U badly 
needed money for running the administration and he thought of attacking 
Uses to restore the revenues to the State 

Tho Statute of Uses, 1535 


In 1535, during the reign of Henry VIII, the ill-fated Statute of Uses 
was passed With a view to curtail (without abolishing Uses) this Statute 
adopted rough and ready scheme of investing the cestui que trust (use) with 
the legal estate, and thus turning the feoffee to use into a mere dummy, a 
conductor through whom the legal estate travelled ’ Here were the seeds 
of the modern trust Thus if land was conveyed to A for the Use of B, the 
? ot ^ cc °8 n,Sc A s legal ownership but on the contrary 
declared B to be the legal owner Use thus became a legal estate 

Effect of Statute of Uses 


f U ” failed „ to annihilate Uses In the language of 

1“ ' h '.'“!*!' : ™ a marvellous monument of legislative futility 
not a mere statute of Ireful ness but a statute of abuses '*Tbe effect of 

IndSee u’*unde| nP the , 0 r"' :1 “ d ' ", ,cs f '° m thc J“™<«<tO" of the Chancellor 
and place it under the Common Law courts Thc relevant clause ran 

or. h ,'„ r r„7 a P n C v r XV° 0d le ' sed ”r ally ^ditaments to the use, confidence, 
., . , .17 h or ° r an y body politic such person or body 

politic as hadi any such use, confidence, or trust, should be deemed in I3W 

or confidence” her ' dltam ' Ills ,n such hie estates as they had in nse, truth 


15 Collected Pe r .t. \oL t, p bj H anbuly £«,' 



The Law Review 


167 


The Statute of Uses could only reduce the transfers by way of uses 
but not annihilate them for it was deficent in several ways. For instance_ 

1. The statute applied only to freehold property of which the 
seisin could be had, but not to the personal chatties, leaseholds or copy, 
holds of which there could not be seisin in the technical sense. 

2. The statute applied to passive uses 16 and not to the active uses. 
Active uses were those where the feoffee or trustee had to perform 
certain duty e.g. control of rents and profits. 

3. The statute did not apply to the trusts created by operation of 
law e.g. resulting or constructive trusts. 

Jane Tyrrel’s Case (1557) 

Soon after the Statute of Uses, in Tyrrel’s case Its scope came to be 
examined. This case was decided by the Court of Wards in 1557. 17 There 
was a bargain and sale duly enrolled to G, with a use expressed in favour 
of Jane. According to the doctrine of Equity, a bargain and sale (where 
consideration had moved but there had not been conveyance) a use was 
raised in favour of the bargainee. In other words the bargainee had to get 
the benefit of the land. Thus, first use was created in favour of G. The 
second use had expressely been created in favour of Jane. The question was 
whether the second use could be enforced in favour of Jane by the Common 
Law courts. It could be only if Jane could be treated legal owner by virtue 
of the Statute of Uses. It was held that the Statute could only operate on the 
first use and where another use had been superadded over the first one the 
second use was a mere nullity in Common Law. The result was that Jane 
could get nothing. This case is the authority for the doctrine that there 
could not be a use upon use . Thus the Statute of uses in effect prohibited 
passive uses only. 


DEVELOPMENT OF THE TRUST 

As observed earlier the trust is said to be the posthumous child of uses 
or “daughter of uses". The birth of modem “Trust" may be said to have 
taken place after 1660. Hanbury says, “equitable estates returned after 1660, 
and returned to stay. They were known no longer as ‘uses but as trusts. 

A long period of legislative stagnation set in at the end of the seven¬ 
teenth century and continued throughout the eighteenth _ century. Equity 
took full advantage of the situation and moulded the law in various direc¬ 
tions under the guidance of the lawyer-Chancellors upto the beginning of 
the nineteenth century. It was during this period that the modern law of 


16. Passive use means a use where the feoffees to uses were mere repositories of 
legal title, the actual enjoyment and administration of property being in the hand* 
of Cestui que trust. 

17. (1557) Dyer’s Rep. 155(a). 
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trust burst forth with gushing speed Maitland referring to this develop 
ment remarks “Of all the exploits of Equity, the largest and the most 
important is the invention and development of trust ” The modern trust 
was not any more meant to remedy the defects of the Common Law but 
to meet the new social needs e g vesting property in an Umncoroporate 
body 


The re-incarnation of the passive trust in the form of modern trust 
was of slow growth We have already noticed that the Tyrrel’s case laid 
down the principle that there cannot be a use upon use The Common 
Law courts declined to recognise the use in favour of the second person 
The Chancellors interfered in such cases for the same reasons which led 
them to recognise and enforce the first use namely 'enforcing morality' 
Thus, where land was conveyed to the use of B, to the use of C, the use in 
favour of C could not be enforced in the Common Law courts being void, 
but the Courts of Equity, recognised the rights of C and enforced the same 
against B The second use was called TRUST 


Lewln puts it thus “ Judges by their construction of the Statute of Uses evolved 
a novel Interest, since distinguished and now known by the name of "Trust’ Before 
the Statute of Uses, a person to have had the complete ownership, must have united the 
poisesslon ot the land and the uie of the profits The possession and the use were even at 

::r w rr ud ;r' ntereji1 - though the C «r u / w « was un to ch an - 

u A h ,V Cmedy n ° a r ' offment to A t0 the use of B to the use of C, the possession 
When the J«M?.Vnr^r andthe l,mUat,0D over «° C was disregarded as surplusage 
U k” r r3S5ed h ” ccu,c<1 ‘he ”tatc in B by annexing the 
MnsHued bUt hav,nB ’ hus funetu, officio it did not, a 5 the Act was 

Inio estates derrrra r* t °* Cr X ° C | Howcvcr « Chancery, now that uses were converted 
hename of^** e,mly and enforced the execution of it under 
toe name of ra<f (Hopkins v Hopkins, I Atk 59| ) •• jg 

r .. J' " , , h ! rt ° V l m3n ” er ,h ' s,al “" °f Uses was set at naught 
or tha'tw"* !i. n?h ,’l y ° bs ' rv ' d '*»' ■" 'he net result the only effect 


The Statute of Uses 


was repealed by the Law of Property Act, 1925. 


eo“nve r ,m?.h?, ‘‘ T . r “ st ' “> n bc crea "' d any real or personal property 
conveying the same “to T in trust for B ” V 


1* Lewin onTrus's !3th Eda.p 4 
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CHAPTER I 

PRELIMINARY 

1. Short title, Commencement.— This Act may be called “The 
Indian Trusts Act, 1882” and it shall come into force on the first day of 
March, 1882. 

Local extent, —It extends to the whole of India except the State of 
Jammu and Kashmir, and the Andaman and Nicobar Islands but the Central 
Government may from time to time, by notification in the Official Gazette, 
extend it to Andaman and Nicobar Islands or to any part thereof. 

Savings. —But nothing herein contained affects the rules of Mohame- 
dan Law as to ‘waqf’, or the mutual relations of the members of an 
undivided family as determined by customary or personal law, or applies 
to public or private religious or charitable endowments, or to trusts to 
distribute prizes taken in war among the Chapters ; and nothing in the 
second Chapter of this Act applies to trusts created before the said day. 

2. Repeal of enactments. —The Statute and Acts mentioned in the 
Schedule hereto annexed shall, to the extent mentioned in the said 
Schedule, be repealed, in the territories to which this Act for the time 
being extends. 

3. Interpretation clause : “trust”. —A “trust” is an obligation 
annexed to the ownership of property, and arising out of a confidence 
reposed in and accepted by the owner, or declared and accepted by him, 
for the benefit of another, or of another and the owner : 

“Author of the trust”; “trustee”; “beneficiary”; “trust-property”; 
“beneficial interest” —the person who reposes or declares the confidence 
is called the “authorof the trust”; the person who accepts the confidence 
is called the “trustee” ; the person for whose benefit the confidence is 
accepted is called the “beneficiary” ; the subject-matter of the trust is 
called “trust-property” or “trust money”; the “beneficial interest” or 
“interest” of the beneficiary is his right against the trustee as owner of the 
trust-property; 

“Instrument of trust” ,—and the instrument, if any, by which the 
trust is declared is called the “instrument of trust” ; 

“breach of trust” ;—a breach of any duty imposed on a trustee, ^as . 
such, by any law for the time being in force, is called a breach o ftrust , 

• “registered” ; -and in this Act, unless there be something repugnant 
in the subject or context, “registered” means registered under the law for 
the registration of documents for the time being in force ; 

“notice” a person is said, to have “notice ’ of fact either when he 
actually knows that fact, or when,' but for wilful abstention from inquiry 
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or gross negligence, he would have known it, or when information of the 
fact is given to or obtained by his agent, under the circumstances men 
tioned in the Indian Contract Act, 1872, section 229 , 

Expressions defined in Act (IX of 1872 )-and all expressions used 
herein, and defined in the Indian Contract Act, 1872, (IX of 1872) shall be 
deemed to have the meaning respectively attributed to them by that Act 

Section 1 


Commencement of the Act 

The Indian Trusts Act was passed on 13th January, 1882 and came 
Into force with effect from the first day of March, 1882 

The Act is not retrospective 
Territorial application 

The Trusts Act applies to the whole of Bharat except the State 
of Jammu and Kashmir and the Andaman and Nicobar Islands The 
Central Government (Union Government) is empowered under section 1 
to extend the Act to the Andaman and Nicobar Islands The Act does 
not appear to have been extended to these islands so far The Indian 
Law Commission has, however, in the 17th Report recommended the 
application of the Act to the Islands 


Scope of the Act and Savings 

uJ h ^ 0nC f Pt , 0f , Trusls r was not alien to Hindu or Muhammcdan 
° f ,be concept of trust as understood in the 
fhJ ,fa c polish judges who were called upon to administer 
Sieoi ! °A f the nineteemh century created confusion and 

iodifv the Ia3 h Th? Act "r 5 accor dmgly passed to dispel doubts and 
of the trustee *S tE! °[, lrU#l as doub,e ownership- legal ownership 
totfaelndiln C I qu,table ownership of the benefic.a7y-was alien 

the imSS V1 T u f L th,s fundamental difference between 

based^ tnl WhlCh u the , En gl lsh relating to trusts is 

h i h , fo , nn the foundations of the Hindu and 
deliberate!?ennfinlT?.’.*!* 6 ! nd ' an LcB,sIaturc m enacting the Trusts law, 
and char taWe ? n .!i llca . t '°“ to the Private Trust? only Religious 
StSSarti! | S were placed outside the pale of the Act to avoid 

interference with religion and the personal laws 

from t^operaUon of °the P Act!° ^ to1Um * wbich are «P rcssl y 


0 ) 

( 11 ) 

On) 

(IV) 


Public religious and charitable trusts. 

Private religious and charitable trusts 
Rules of Muhammcdan law as to WAKF 

*£23 E.y u " d,v,dcd fam " , a ‘ 
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(v) Trusts to distribute prizes taken in war among the captors. 

Civ) Trusts created before the commencement of the Trusts Act, 
(i.e. 1-3-1882). 

(i) The Act does not apply to public or private religious and 
charitable trusts. Private trusts are created for the benefit of a defined and 
definite number of persons, for the purpose of the advancement of the 
family interest, whereas public trusts are created for the benefit of the 
PUBLIC i.e. an indefinite number of persons and the purpose is CHARITY. 
All charitable trusts are in theory at least meant for the benefit of the 
public. The law as to the public religious and charitable trusts has not 
so far been codified. Some Acts deal with certain specified matters 
regarding public trusts. What is a Public Charitable trust has been discussed 
at length elsewhere. Some of the Acts that deal with Public Charitable 
trusts are: Religious Endowments Act, XX of 1863, Charitable 
Endowments Act, VI of 1890, Charitable and Religious Trusts Act, XIV 
of 1920, Civil Procedure Code (V of 1908) Sections 92 and 93. 

(ii) Private trusts for religious and charitable purposes are also 
not governed by this Act. Such trusts are meant for the family only e.g. 
building a Mandar or Gurdwara or Mosque exclusively for the worship 
of the members of the family. In Charusila Dassi’s case a trust to preserve 
worship of settler’s own family deity was held to be private religious trust. 20 

(iii) The Britishers who ruled India upto the middle of the twen¬ 
tieth century had made a cardinal rule of their administrative policy not to 
interfere with the personal laws and the religious sentiments of the Hindus 
and Muslims. In accordance with that policy, the Trusts Act stated that 
nothing therein shall affect the rules of Muhammaden law as to WAKF. 
Wakf is a type of trust known to the Muhammaden law but different from 
the ‘Trust’ as defined in the Trusts Act. 

The law regarding Mussalman Wakf has by now been largely codified. 
The relevant enactments are : 

1. The Mussalman Wakf Validating Act (VI of 1913). 

2. Tire Mussalman Wakf Act (XL1I of 1923). 

3. The Mussalman Wakf Validating Act (XXXII of 1930). 


Wakf distinguished from Trust 

A wakf may be defined to mean the detention of the corpus in the 
ownership of God in such manner that its profits may be applied for t e 
benefit of his servants. 21 In order to understand the meaning of wakf it 
is necessary to know the concept of property according to pure Muslim 


20. A.I.R. 1947 Cal 148. 

21. Motishah v. Abdul Khan, A.I.R. 1956 Nag 38. 
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Law "Unlike the English Law, the Muslim Law does not recognise the 
splitting up of ownership of land into estates, distinguished in point of 
quality like legal and equitable estates or in point of duration like estates 
in fee simple, m tail, for life or in remainder What Muslim Law docs 
recognise and insist on, is the distinction between the corpus of property 
itself (ayan) and the usufruct of the property (manafi) " 

* ° v *r corpus of the property the law recognises only absolute dominion, 
heritable and unrestricted In point of time, and where a gift of the corpus seeks to 
impose a condition inconsistent with such absolute dominion the condition is rejected 
as repugnant, but interests limited in point of time can be created in the usufruct of the 
property, and the dominion over the corpus takes effect subject to any limited inte¬ 
rests *» 


Consistent with the above conception of property, a wakf is an abso¬ 
lute transfer of ownership from the waqif to God Almighty for the purpose 
that its usufruct be applied to purposes recognised by Muhammedan Law 
as religious and charitable 


ai r of , t ^ VO klnds “-P ub hc and private The corpus of property 
wak?is mamlv ‘“t G ° d The usufru ct of property m a public 

Mblii n, reI . ,8,0US and charitable objects benefiting the 

the inrnm/ir.£° r n a P rivate wakf which is called waqf alal- 
waq.f’ Ms fomdv «nrf w Pr T' ,y ,s msmly devo(cd for the benefit of the 
hantv of MiSammed? t d ^ tS 8 l ncratlon aftcr generation It is a pecu- 
«elf and om V that the , maintenance and support of ione’s 
pose and oron«!l «2i f i l y * c . ons,dcred a religious and charitable pur- 
*ithnnob if Ca, j *l ed down >n perpetuity for such a purpose 

jdtbough under the ordinary iaw such tying Vof property would Vtt. 


from lonc^and express dedication but It may be inferred 

ibk purposes « US " ° f ,and and P ro P^ for rehgioj and chan 


Trust, fhV7 h d >’ r ‘ vatc ) « Charitable 

mujjawar) Amutwallibas no power tn mut ' 1 ? (Sajjadanashm or 
whereas a trustee may ,n certain ^ 

of tru*^as d dwtmctly brought*out Muhammedan conceptions 

thus 8 1 ,n M uhammad Kazim V Ah Saghir 1 * 


22 . 

23 

24 


23 

26 


Mobd Sabir Ah » Tahir Al> x 11 > ... 

Nawazish All Khan r All Raza Kh ,9 f 7 A!* **'" 

Mohd Shah * Fasihuddm aSLI? 4 * /V * ,W * PC l34 ‘ «* 

AbduiMajid Khan A.I R iq<< .... S ^ 713, Qhulam Mohideenr 

Jawaharbeg Umrabeg i£J£t £T 6?3 * 

Vidya Varulhi , Baluawami. a LR i P “m * ^ *’* ^ 

Muhammad Kazua » At, Saghir, A I R ££ £« 



The Law Review 


173 


“The distinction between an English trust for religious and charitable purposes 
and a Muhammedan wakf is more historical than legal. Wakf signifies the extinction 
of the proprietor's ownership in the thing dedicated and the detention of the thing in 
the implied ownership of God in such manner that profits may revert back and be 
applied for the benefit of the mankind. According to the English doctrine historically 
viewed, a trust involves a double ownership and two estates, one legal and the other 
equitable. As under the Fnglish Law legal ownership is vested in the human being, he 
can transfer it subject to the obligation imposed thereon. Under the Muhammedan Law, 
while the ownership is vested in God, the MutwaHi is his manager, he cannot transfer 
the corpus of the property." Thus, MutwaHi is not a trustee. 

(iv) Act does not affect the mutual relations of the members of an 
undivided family. Such relationship is governed by the personal or custo¬ 
mary law. The institution of joint Hindu family is peculiar to Hindu Law. 
The rights and powers and liabilities of the Karta (manager) of an undivided 
Hindu family are not that of a trustee. He has far greater freedom and 
less restrictions than a trustee in the matter of dealing with the family 
property. 2 ’ 

(v) Trusts to distribute prizes taken in war among the captors is 
excluded from the ambit of the Trusts Act. The occasion for the appli¬ 
cation of the principle embodied in this exception has not so far arisen in 
India nor is likely to arise, yet the Indian Law Commission did not feel 
like omitting this exception from the Act. 

The exception is based on the decision in Alexander V. Duke of 
Wellington (1830). 28 Therein, it was decided that all prizes taken in war 
vest under law in the sovereign. The practice in England was to grant 
under a Royal Warrant the property so taken ‘upon trust to distribute the 
same amongst the captors. The House of Lords held that such an instru¬ 
ment did not clothe the cestui que trust with any interest and, therefore, the 
cestui que trust had no right in equity to enforce the trust. Before general 
distribution the trust itself could, at the pleasure of the sovereign be revoked 
or varied. This principle was applied in Kinloch v. Secretary of State tor 
India in Council 29 wherein it was held that even though the instrument uses 
the word‘in trust’, it is thereby intended only to convey that the person 
named was appointed as an agent of the sovereign to effect distribution, 
and does not create a trust. 

(vi) The Act is not retrospective, accordingly the trusts created 
before the enforcement of the Act are not governed by the Act. 

Section 2 

Section 2 repeals certain statutes and provisions of some Acts. 


27. Annamalai Chetty v. Murugasa Chetty, 26 Mad 544 (P.CJ 
26. (1830) 2 Russ. & M 35. 

29. 15Ch.D.l. 
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Schedule 

STATUTE 

Year and Chapter 

Short title 

Extent of repeal 

29, Car, I, 3 

The Statute of Frauds Sections 7, 8, 9, 10 

and 11 

Acts of the Governor General in Council 

Number and year 

Short title 

Extent of repeal 

XXVIII of 1866 

The Trustees and 
Mortgagees’ Powers 
Act. 1866 

Sections 2,3, 4, 5, 32.33, 34. 
35, 36 and 37 

In section 43 the word ‘trus 
tee’ wherever it occurs, and in 
section 43 the words “manage¬ 
ment” or “and” the trust 
property “or” 

I of 1877 

The Specific Relief 
Act, 1877 

In section 12 the first illustra¬ 
tion 

Section 2 and the Schedule has become unnecessary, says the Law Commis 
sion, and may be omitted 


Section 3 


Interpretation clause 

S'' 1 '?" 3 a nu “ b ' r of important terms and words for the 

bw?ut end Srial A... Thc OeSmt.ons are not the beginning of 

in a nut shell 


A good definition contains the salient features of law 


- The rules of construction are 
That the word must be given the 
m the same enactment and a fortiori m 
unless the context forbids it 


same meaning, wherever it occurs 
the same section of an enactment, 


word n™'r? mtends to make n definition exhaustive the 

worn used is means but where it is meant to be merely extension of ordi 

“K StenSTf 5i'™ rd ««» ■» includes A^.^eSuon dsure 
”“‘ cn „ CXtc j lhe mcanin 8 °f the wora, does not take awav its ordinary 

“ ekss »«-»«- 
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In Vanguard Fire and General Insurance Co., V. Messrs. Fraser and 
Ross 30 the Supreme Court held : 

"It is well settled that all statutory definitions or abbreviations must be read 
subject to the qualification variously expressed in the definition clauses which created 
them and it may be that even where the definition is exhaustive in as much as the word 
defined is said to mean a certain thing, it is possible for the word to have a somewhat 
different meaning in different sections of the Act depending upon the subject or context. 
That is why all definitions in statutes generally begin with the qualifying words, namely, 
unless there is anything repugnant in the subject or context. In view of this qualification 
the Court has not only to look at the words but also to look at the context, the colloca¬ 
tion and the object of such words relating to such matter and interpret the meaning 
intended to be conveyed by the use of the words under the circumstances.” 

The composition of section 3 is rather tardy. The Law Commission 
has, therefore, rightly suggested that the section be subdivided into several 
sub-clauses e.g. (a) “Trust” means (b) “Author of the trust” means etc. etc. 

District Court: 

The Law Commission has suggested that a definition of "District 
Court” be included in the Act. The Act uses the expression ' principal 
civil court of original jurisdiction” to denote the district court (outside 
presidency towns). The suggested definition is : 

“District court means, the principal civil court of original jurisdiction, and 
includes any other civil court which may be specified by the State Government y 
notification in the Official Gazette, as having jurisdiction in respect of the matters dealt 
with in this Act.” 

In this book, the word ‘District Court’ has been used for the sake of 
brevity in place of ‘principal Civil Court of original jurisdiction . 

Definitions Elucidated 

Now we may refer to the several definitions given in the interpreta¬ 
tion clause and elucidate the same. 


(a) Trust 

Section 3 of the Trusts Act defines ‘Trust’ as under : 

“A trust is an obligation annexed to the ownership,of P r0 P e ^ r a ”J i 
arising out of the confidence reposed m and accep >' anotlier ^ n d > 

declared and accepted by him, for the benefit of ano , 

the owner.” 

On analysing the definition we notice that its component parts arc s 

1. Trust is an obligation-, . 

2. Trustee is the owner of the trust property subject to the obligation. 


30,„ AJ.K.I960S. C. 971. 
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3 The ‘obligation’ means the duties of the ‘trustee’ towards the 
beneficiary under the trust, 

A The obligations’ are imposed upon the trustee as a result of the 
confidence leposcd in him by the author of trust and accepted by 
the trustee 

The definition envisages three parties 

( 1 ) Author of the trust, that is a person who creates trust voluntarily 
by making a declaration in writing or orally whereby he means to divest 
himself of the ownership of certain property 

fn) A person for whose benefit the transfer by way of trust is made, 
called bencficiarv 


(m) A trustee to whom the author of trust transfers the ownership 
of property with the understanding that the benefit’ of the ownership is 
meant not for the trustee but the beneficiary 

The linchpin of the relationship between the creator of trust and the 
trustee is confidence’. The author of the trust reposes the confidence which 
wnen accepted by the trustee subjects the trustee to the obligations of a 


„ w 5 as no1 bc " 1 d ' fi " ed the Trusts Art, but Specific 

Keticr Act, 1963, defines it as under 

“Obligation includes any duly enforceable by law ” 

le fidiu C rl'rti C ,"'c'?ni h D. “f 0 ' ° r trust and the trustee is of confidence 
latter aerert to rest^| T !i A ^ri, wh u l1 the former reposes m the latter aDd the 
trustee arts’ into th ^ £“ objcrt of the ° r Trusts is to sec that the 
mcomSStsoE rcpos ' d m h ™ aa d does not do anything 

trastee m vrttrf wT,h th. f pma,n5 10 ,hc «■>*« although the 
art as an owner Zthe of ,hc s “ b J«t-matter of trust and is to 
exclusneh for rhi cat* r ,»! *1 arg . e l ^ at ownership is to be utilised 
ZhoioArurt ' ' th ' b '"' fip 'ary or beneficiar.es named by the 

another^ tr /Bacon) hC T>I!« ,I lf *^ lhc c° niCie nce of one to the intention of 

^«eeown ( er C Th c emu ‘trScmr ?S ^ th ? consc,encc f of 
express trust is built unl fhl f , ° f junst,c relationship of private 
thf author 'oV trust repTes ‘f. &■£££ ‘confidence’ which 

The trustee agrees m a way io w . hlch » accepted by him 

and use ltm the manner intended hv ^ « u* fShl ? t of thc trust p f opC ^ 
of the beneficiar.es and not the trusted h h ° r ° f thc trust for the ** 


•Trust” as defined m the Trusts Act m section 3, means, « declared or 
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express voluntary trust only. The term “Trust” is, however, generally 
used in a much wider sense to include ‘an obligation in the nature of trust’ 
within the meaning of Chapter IX of the Trusts Act. In fact this is how the 
definition of trust runs in the Specific Relief Act, 1963. 51 

Again ‘trust' or ‘trustee’ is used in the legal parlour in a loose sense 
to express any fiduciary relationship. 

“Ownership” and “Owner”—The phrase “ownership” and ‘owner’ 
appears in the definition of the “Trust”. It means the ownership of the 
“Trustee”. According to the Indian Law the ownership of the trust properly 
vests in the trustee. 


The phrase “for the benefit of another and the owner,” covers a case 
where in a trust there are more beneficiaries than one and one of the bene¬ 
ficiaries is the trustee. The word owner may also be understood to have 
been used for the author of the trust where he is one of the beneficiaries. 
For instance where A settles Rs. 10,000 upon trust and appoints B, as a 
trustee for the benefit of X, Y, Z and B. Again, where A settles Rs. 10,000 
upon trust and declares himself as a trustee for the benefit of X, Y, Z and 
A. In Rani Chattra Kumari v. Mohan Bikram, 58 I.A. 279, the Privy 
Council endorsed the view taken by the same tribunal in the two earlier 
cases Tagore v. Tagore (1872) I.A. Supple. 47,71 and Webb v. Macpharson, 
30 I.A. 238, and observed : 


"The Indian Law does not recognise legal and equitable estates. By that Jaw, 
therefore, (here can be but only one owner, and where property is vested in a trustee, 
the owner must, their Lordships think, be the trustee. This is the view embodied in the 
Indian Trusts Act, JSS2 : sections 3, 55, 56 etc; the right of the beneficiary being in a 
proper case to call upon the tmstee to convey to him. 

(b) Author of the trust 

As stated earlier an express private trust envisages 
the transaction. The person who creates a trust is called author of trust 
Who may be the author of trust will be explained in f o if eom- 
this book. At this stage it is enough to say that any p une nuivocal 
petent to transfer property may create a trust ^yshould indicate with 
declaration of his intention to do so. The declara i ownership of 

reasonable certainty that the declarant divests him , 0 r the benefi- 
property which he transfers to the trustee for the benefit of the bcneli 

ciary. 

■ The author of the trust can himself be the sole trustee or one of the 


31 


See section 2 (c) Specific Relief Act 1963 . . 

"Trust” has the same waning as in section ^of 
and includes an obligation m the nature ot 
ly assigned to them in that Act. 
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property ^He, thereby, coma to bold the office of trustee aud » subject to 
the obligations of a trustee 


(c) Beneficiary 


The trust is created for the benefit of some persons railed bm«j|o«£ 
In the English law the term used is 'cestui gue trust. Who may c 
beneficiary has been discussed in subsequent pages of the dook. 


(d) Trustee 

The person who expressly or impliedly agrees to act as trustee w 
called the trustee 

(e) Trust property' or Trust money’ 

The subject matter of the trust Is called ‘trust property 4 or ‘trust* 
money.' There can not be a trust unless there is some moveable or im» 
vable property which is transferred to the trustee for the bencht oi w 
beneficiary 


(f) Beneficial Interest 

The Indian law eschews the concept of trust as a ‘double owner* 
ship* viz ‘legal ownership of the trustee’ and 'equitable ownership oi tne 
beneficiary ’ There were never in India two sets of courts, one common law 
courts and other courts of equity administering legal estates and rights or 
equitable estates and rights separately, hence, the question of recognising 
dual concept of ownership did not arise The Indian law recognises certain 
rights of the beneficiary agairst the trustee as owner of trust property 
terms the same as ‘beneficial interest' or the ‘interest’ of the beneficiary 


(g) Instrument of trust 


Since the Trusts Act primarily deals with express private trusts, 
and in section 5 it is laid down that trust regarding immovable property 
must be in writing and registered, the interpretation clause says that the 
deed or writing whereby a trust is created is called ‘instrument of trust 
Where, as in the case of the trust of immovable property an instrument oi 
trust is made it shall be written on proper non judicial stamp paper as 
required by the Indian Stamp Act It shall also be registered according to 
the provisions of the Indian Registration Act The trustee or the bench 
ciarv can also get the instrument registered An ‘instrument of trust’ is to a 
particular‘Trust’ as is the Constitution to a State- 
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(h) Breach of trust 

Civil breach of trust is defined as the violation by the trustee of any 
duty imposed upon him by law. Sections 11 to 22 etc. state some of the 
duties of a trustee. According to section 23 of the Trusts Act a trustee is 
personally liable for the breach of trust. 

(i) Registered 

An instrument of trust which requires to be registered shall be regis- 
tered according to the provisions of the Indian Registration Act. An inst¬ 
rument shall be presented ordinarily within four months of its execution 
before a competent person for registration by a proper person. Where 
a document is required by law to be registered and is not registered, it will 
not ‘affect the property comprised therein.’ Section 49 of the Registration 
Act may be studied in this connection. 

(j) Notice 

The definition of ‘notice’ given in section 3 is the same as was given 
in the Transfer of Property Act, 1882, prior to its amendment. Whereas 
the Transfer of Property Act, 1929, has added three lengthy Explanations 32 
to the definition to elaborate the definition, the same have not so far been 
added in the Trusts Act. The Law Commission has recommended the 
addition of the same in the Trusts Act as well. 

The definition of notice includes not only express notice but also 
constructive notice. It also covers imputed notice i.e. notice to the agent 
on behalf of the principal. Express notice is also called actual notice. 
Constructive notice is the equity which treats a person who ought to have 


32. The following three explanations were added to the definition of NOTICE In the 
Transfer of Property Act, by the amending Act in 1929. 

Explanation I. Where any transaction relating to immovable property is required 
by law to be and has been effected by a registered instrument, any person acquiring 
such property or any part of. or share or interest in, such property s a e ceme 
to have notice of such instrument as from the date of registration or, w er ® ® 
property is not all situated in one sub-district, or where the registered instrument 

has been registered under sub-section (2) of section 30 of the n tan egisra 

Act, 1908, from the earliest date on which any memorandum of such registered 
instrument has been filed by any Sub-Registrar within whose sub-district any part 
of the property which is being acquired, or of the property wherein a share of 
interest is being acquired, is situated : 

Provided that— 

(1) the instrument has been registered and its registration “^;** * <^ 

prescribed by the Indian Registration Act, 1908, an e w e ’ bc> 

(2) the instrument or memorandum has beend u b[ . ° F j t ’ p ,go) 

in books kept under section 51 of that Act, and (continued at p. huj 
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known a feet, ns it he actually does know it. The doctrine of notice to 
been the bedrock of equity jurisprudence m England Itisenovgnio 
observe here, that the legal presumption of knowledge arises from— 


(1) Wilful abstention from enquiry or search 

(2) Gross negligence 

(3) Registration 

(4) Actual possession 

(5) Notice to an agent 


(k) Expressions defined in Contract Act, 1872 

The expressions used in the Trusts Act but not defined will have ^ 
lame meaning as given to them by the interpretation clause of the Contract 
Act Similar provision exists in the Specific Relief Act For instance 
section 7 says that a trust may be created by anv person competent to cun 
tract “Competent person” is not defined m this Act Section 11 of toe 
Contract Act states who is a competent person it will have, therefore, toe 
same meaning in the Trusts Act 

TRUST COMPARED AND CONTRASTED WITH ANALOGOUS 
RELATIONS 

The concept of “Trust” and its peculiar characteristics can best be 
understood by comparing and contrasting it from some other legal reta 
tions 


13) the particulars regarding the transaction to which the instrument relates have beta 
correctly entered in the indexes kept under section 55 of that Act 

Explanation II, Any person acquiring any immovable property or any share or 
Interest in any such property shall be deemed to have notice of the title, if any. 
any person who is for the time being in actual possession there of 

Explanation lit ~-A person shall be deemed to have had notice of any fact If &W 

agent acquires notice thsreof Whilst acting on his behalf in the course of busio«* 
to which that fact is material 

Provided that. If the agent fraudulently conceals the fact, tbo principal shall not 

be charged with notice thereof as against any person who was a party to of ottw 
wise cognizant of the fraud 

32-0 See Mulls Transfer of Property Act 1882. 4th Edo , pp 25 26 James r Smith 
(1«4t) I Uare 41 Is the leading case oa Constructive Votloe 
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(a) Trust and Contract 

1. Trust is an OBLIGATION annexed to the ownership of proper¬ 
ty, arising out of the confidence reposed in and accepted by the owner for 
the benefit of another and the owner. (See definition) 

A contract is an agreement made between two or more persons which 
is intended to be and is enforceable at law. It is constituted by the accep¬ 
tance by one party of an offer (proposal) made to him by another party to 
do or to abstain from doing an act. (Refer to S. 2 of the Contract Act.) 
A contract also gives rise to an obligation. 

2. An express private trust is, like a contract, generally created by 
an agreement between two parties, yet the trust may sometimes be created 
by a unilateral act, e.g. a man may become bound by a trust by his own 
declaration or conduct, while the beneficiary knows nothing as in the case 
of a trust under a will. Moreover acceptance of trust by the trustee is 
not the sine qua non of trust. The maxim is that trust never fails for want 
of trustee. A contract is bilateral and created by the acceptance of the 
promisor. Even where trust is created by a bilateral act, there need not 
be a formal offer or acceptance as in a contract. 

3. A contract requires consideration, but there is no such require¬ 
ment in a trust. 

4. A trustee becomes liable as a trustee on accepting the office of 
trust, expressly or impliedly. A contract is completed by acceptance of 
offer by the promisor. 

5. A beneficiary, although not privy to the declaration of trust can 
enforce his rights against the trustee, but in contract, ordinarily, only the 
parties to the contract can enforce the same. 

6. A trust like the contract must be for a lawful purpose. 

7. The rights of the beneficiary are not only rights in personam but 
also rights in rem, for the beneficiary can follow the trust property into 
the hands of the third parties except those who are transferees with consi¬ 
deration without notice, but contract only gives rise to rights in personam. 


8. Unlike the contract the relationship between the trustee and bene¬ 
ficiary is fiduciary. 

9. In England prior to the amalgamation of the Common Law 
Courts with the Courts of Equity by the Supreme Court of Judicature Ac , 
1875, the breach of trust was actionable in the Courts of Equity but the 
breach of contract was actionable in the Common Law courts. 

(b) Trust and Bailment 

1. Section 3 of the Trusts Act defines ‘Trust’ as an obligation 
annexed to the ownership of property, and arising out of the confidence 
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reposed m and accepted by him, for the benefit of another and the owner 
The person who reposes the confidence is called the ‘author of trust’, the 
person who accepts the confidence ‘trustee’ and the person for whose bene 
fit the trust is created is called ‘beneficiary’ 

As against this, ‘Bailment’ is defined m Section 148, of the Contract 
Act 'BAILMENT' is the delivery of goods by one person to another for 
some purpose, upon a contract that they shall, when the purpose is accomp 
lished, be retunud or otherwise disposed of according to the directions of 
the person delivering them The person delivering the goods is called the 
'bailor 1 and the person to whom they are delivered is called the ‘bailee* A 
common case of bailment is the consignment of goods to the public earners, 
e. g Railways 3 * 

2 It follows from the above, that m case of trust, the author of 
trust divests himself of the ‘ownership’ and the same is vested in the 
‘trustee’ A trustee is the owner, of course, subject to the obligations in 
favour of the beneficiary An author of trust cannot resume the owner 
ship 


A bailor does not divest himself of the ownership of the property 
but merely restricts for the time being his right to enjoy the property A 
bailee does not become the owner of the goods bailed to him He has onlv 
special property the general property remains with the bailor A bailee 
has only the right of possession or right of action 


, v T 1 ' that flow from the nature of the right vested 

an J bai1 ." m respect of the properly become important 
wheo the entrusted goods are transferred by them to third persons 

“If a trustee sells trust properly in breach ot trust, a bona fide purchaser for 
salue without notice of the trust take, a seed title r,ons the trustee (See leaflets« »/ 
r/Jk^r But iflbe bailee euakrs an un-authonsed sale or.oods, a bona fide 
fbe bu elJ^ i^"' l ’T ” MK ' ct «>c b > ,, “ , *r!»hts .et.no t,tie to the joods, In 
!he?ie,r r Tf ° W0 " »f hoods In SUCb » CSSS. 

<teaht«nhth.m!e, ?'orjtny other person, however innocent,« ho in any sv.y 
talo, (HahbuT " *'*' *»■'* of conversion and fable to the 


4 A bailee has only special property, the bailor can at any time 
resume ownership Bailment deals wUfa goods only but trust property may 
be e moveable or immoveable property and^enerStf pro 


hnth « * ba,,nic, l t ha * °oc common feature namely that id 

rbe\K^ former for 


Jt 


Sections 148—181 of Ih. Indian Contract Act„ 
* Italics mine 


1872 deal with the law of Bailment 
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(c) Trust and Agency 

1. Trust has been defined earlier. Law of Agency is given in sec¬ 
tions 182 to 238 of the Contract Act, 1872. An “agent” is a person emp¬ 
loyed to do any act for another or to represent another in dealings with 
third persons. The person for whom such act is done, or who is so repre¬ 
sented, is called the “principal”. (Section 182) 

2. Trustee is (legal) owner and does not hold trust-property on 
behalf of the beneficiaries but for their benefit. (See W. H. Holdsworth v. 
State of U. P., A. I. R. 1957 S. C. 887.) The agent does not become the 
owner of the principal’s property at all. 

3. Trust and agency resemble each other in so far as both adminis¬ 
ter property on behalf of another and neither is the beneficial owner of such 
property. 

4. From 2 and 3 above, it follows that an agent cannot outside 
the sphere of his authority confer title upon a transferee, even if the trans¬ 
feree is for value and a bona fide purchaser; on the other hand, a bona fide 
purchaser for value from the trustee without notice of the trust obtains a 
valid title against the whole world. (See section 64 of the Trusts Act) 

5. An agent undertakes to act on behalf of his principal and subject 
to his control; a trustee as such is not subject to the control of his bene¬ 
ficiary except that he is under a duty to deal with the trust-property for the 
beneficiaries’ interest in accordance with the instrument of Trust and the 
Trust Law. Beneficiary can only compel the trustee to perform his duties 
including conveyance of property to him provided the sole beneficiary is 
competent or all the beneficiaries are competent and of one mind. 

6. An agent derives his authority from the principal and has only 
the delegated powers, whereas a trustee is not a delegree of the beneficiary 
butgets his authority from the author of the trust. 

7. An agent is not personally responsible for the contract, entered 
into by him, for he acts on behalf of the principal. A trustee is personally 
responsible for all the contracts entered into by him in relation to the trust. 
(Section 23 Trusts Act). 

8. An agent can charge the principal for bis remunerstion , but a 
trustee, in the absence of express directions to the contrary contained in the 
instrument of trust or of a contract to the contrary entered into with the 
beneficiary or the Court at the time of accepting the trust, cannot charge for 
services, skill or trouble in executing the trust. (See section 50 Trusts 
Act). 


9. A principal may become personally liable to third parties for the 
acts of the agent; but a beneficiary cannot be held personally liable for the 
breaches of the trustee. In other words, an agent binds the principal but 
a trustee is himself responsible and not the beneficiary. 
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10 An agency is a contract, it is created by the consent of the 
principal and the agent, it is, therefore, terminable by the will of either 
party or the death of either party As against this m constructive trusts no 
agreement is required, nor can a trust be terminated at the will of the trus¬ 
tee 


11 “For a trust there must be some RES j e thing or property to 
which it can attach Agency is the result of an express or implied contract 
to act for some other person and property need not be involved at all ” s * 

(d) “Trust” and “Power of Appointment” (Power) 

In the Indian Stamp Act or the Registration Act, an instrument of 
“Power" or “Power of Appointment" is not provided Power of Attorney 
is, however, provided 

Power defined 

Section 69 (Explanation) of the Indian Succession Act, 1925 states- 
“Where a man is invested with power to determine the disposition of pro 
perty of which he is not the owner, he is said to have power to appoint 
such property ” 


Illustration 

A, merely gives power to B to appoint (vest) a fund of Rs 10,000 
among the persons that he considers best 


In the above illustration B is not the trustee of unnamed beneficiaries, 
but he has merely the power to name the persons who may have the fund 


* By power of appointment the settler or donor merely empowers another pet 
ton to declare in whom and in what manner a certain property is to vest in future, but 
the power gives the latter no right of ownership over the property ” ID Bose)* 

Whereas a trustee is the owner of the trust-property with power to 
alienate when necessary, the holder of POWER has certain rights only 
namely naming the parly to whom the property shall stand vested 3 * 


InJ Anantha ys J Bapana Rao 3 '‘ an Andhra Pradesh case it has 
been observed that m India, the right of a testator to grant a power of 
appointment to a person designated in the will authorising to regulate the 
final devolution of the estate at the termination of the interest previously 
created has been recognised by the Courts Powers are found in the deeds 


34 See Salmond on Jurisprudence, Chapter on Ownership ’ 

35 D Bose, A Text Book of Equity, 3rd Edn , p 89 

15 ? aUth0 , ri ! y l ° dea! wsth P'°P«ty no estate or interest in which b 

csted in the donee of the power * (Ashburnes, Principles of Equity p 12°) 

36-* A. I R. 1959 Andhra Pradesh 448, 451 
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or -wills but generally in wills. In Bai Motivahu v. Manubai 37 , their Lord- 
ships of the Privy Council held, that the power of appointment conferred 
by a Hindu will was valid. 

There is no special form of “Power of Appointment’’as there is no 
special form for creating a “Trust”. An important difference between 
a trust and power of appointment is that trust is imperative but power is 
discretionary. A trust once declared never fails for want of trustee. It is 
the duty of the court to execute a trust, and to appoint a trustee when 
necessary, but if the power of appointment is not exercised the court will 
not execute it and will not designate a person in whom the property shall 
vest. Snell says: “If a fund is given to A upon trust to divide it among 
a certain class of persons, A has no option in the matter, but is bound to 
carry out the trust, and if he fails to do so, the court will see that the pro¬ 
perty is duly divided. If on the other hand, A is given a mere power to 
appoint the fund among the members of a class, he cannot be compelled to 
exercise the power and if he fails to do so, whether from accident or design, 
the members have, in the absence of fraud, no claim to the money, which 
will pass to the persons entitled in default of appointment. 38 ” It was not 
the function of equity to execute unexcuted powers. 38 

Kinds of Powers 

Mere: powers may be divided into two classes, from the point of view 
of the extent of the discretion of the power-holder. 


(a) General 

(b) Special 


In the case of general power of appointment, the donee of the power 
can appoint the property to any person or persons and in such proportions 
as he thinks fit. For instance, “A may grant land to such persons as B 
.shall appoint by deed or will” Here, A has empowered B to nominate 
> any person or persons in whom the property of A shall in future vest. 


In the case of special power of appointment, the donee of the_ power 
is restricted in his choice and he has to exercise the power of appointment 
in favour of a particular person or persons nominated by the donor ot the 
Power. For instance, “A may grant land to such persons from among the 
heirs of X as B shall appoint by will or deed.’ It may be noticed that the 
discretion of the power-holder is restricted in this illustration. 


It may be observed that the appointee of the power can exercise the 
power by deed or will. 


37. 21 Bom 789 (P. C.). 

1 38. Snell's Principles of Equity, 24th. Etta., p. 85, relying upon Brown r. Higgs (1803) 
8 Ves 561 at 570. 

39- See Mahadeo Ramchandra v. Damodar Vishwanath, A. I. R. 1937 Bom. 218 for 
the difference between Trust & Power of Appointment. 
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Powers In the nature of trust 


We have already noticed that there is no special form for f 

trust or making a power of appointment It is, therefore, of 

gathering intention from the language of the document The 
construction is sometime difficult There may be certain ^ w j 
mid way between a ‘mere power of appointment and an express trus 
Although the document is called power yet the facts disclose that. ffie 
is much more than mere power and amounts to a trust Such i t» 
are called “powers in the nature of trust and are executed by the : Courts 
Equity The person on whom power is conferred is deemed in law 
a trustee and * power” as the subject matter of trust 


What is “potter in the nature of trust" can bat if, l JJS t ™ ,C pHl{i 
reference to the facts of the leading Equity case of BUR.ROUG .. ^ 

COX 40 In this case, a testator directed that certain property show 
held in tru>t for his two children for life with remainder to their issue 

.r Krtft, A,* without i«ue. the survivor o! tnew 


>UCil iumvui - . 

The testator s children having died without issue and without any appoi. 
ment having made by the testator a question arose as to whether a 
had been created or not in favour of the petitioner* It was held, 0 . 

construction of the document that a trust had been created in lavour 
testator’s nephews and nieces and their children subject only to a P ow 
selection and distribution 


Lord Cottcnbam laid down the rule, “that where there appear* 
general intention in favour of individuals in a class to be selected by anot 
person and the particular intention fails from that selection not being ma° > 
the court will carry into effect the general intention in favour ot m 
class " 


The test to distinguish between a 'trust' and ‘power* is the iwp er 
tlreness of the intention of the author If the intention of the author > 
imperative that in any event the property shall go to the objects^of tn 
po^er U will be held a trust otherwise a power of appointment A “powc 
in the nature of trust” is mid way between “Trust ’ and “mere power oi 
appointment” Whereas a trust is imperative, mere power is discretion^ 
but a power m the nature of trust is not as imperative as a trust, all tne 
same discretion of the holder of the power is limited In such a case if 
donee of the power does not exercise the right, the Court will enforce tne 
power and distribute the property equally among the members of the in 
tended class, following the maxim , * Equality is Equity ” bee Brown v 
Higgs 41 and Burrough v Pbilcox 44 


40 (1840) My ACr 72. SetaUo Re LeweUyn’s Settlement, (1921) Ch 231 

41 <1801 03) 8 Vc* 574 

42 (1840) My A Cr 72. 
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In Allahabad Bank v. Income Tax Commissioners, 43 the Supreme 
Court was called upon to construe a certain scheme floated by the Bank 
whereby a large sum was set apart for the benefit of the employees. It was 
held that the scheme did not create an express trust nor it raised a power 
in the nature of trust. The Supreme Court referred to the following para¬ 
graph from Lewin’s Law of Trusts containing a brief summary of the law in 
respect of POWERS. 


"Powers, in the sense in which the term Is commonly used, may be distributed into 
mere powers, and powers in the nature of trust. The former are powers in the proper 
sense oi the word—that is not imperative, but purely discretionary, powers which the 
trustee cannot be compelled to execute, and which on failure of the trustee cannot be 
vicariously executed by the Court. The latter, on the other band, are not discretion¬ 
ary, but imperative, have all the nature and substance of the trust, and ought rather, 
as Lord Hardwicke observed, to be designated by the name of trusts. “It is perfectly 
clear," said Lord Eldon, “that where there is mere power, and the power is not execu¬ 
ted, the Court cannot execute it. It is equally clear, that where-ever a trust is created, 
and the execution of the trust fails by the death of the trustee, or by accident, the 
Court will execute the trust. But there are not only a mere trust and a mere power, 
but there is also known to this Court a power, which the party to whom it is given is 
entrusted with and required to execute ; and with regard to that species of power, the 
Court considers, it is partaking so much of the nature and qualities of a trust, that if the 
person who has the duty imposed upon him does not discharge it, the Court will, to a 
certain extent, discharge the duty in his room and place. 


Thus, if there is a power to appoint among certain objects but no gift to those 
objects and no gift over in default of appointment, the Court implies a trust for or 
gilt to those objects equally if the power be not exercised. But for the principle to 
operate there must be a clear indication that the settler intended the power to be regar¬ 
ded in the nature of the trust.” 


It may incidentally be observed that the Courts of Equity were 
always on the look-out to increase the field of their jurisdiction on the 
ground of fairplay etc. and out of the transactions called Power they culled 
out a new head of jurisdiction calling it a “power in the nature of trust. 

(e) Trust and Condition 

Illustration (c) to section 6 of the Trusts Act, 1882, runs as 

under: 


"A bequeathes a shop and stock-in-trade to B, on condition that he 
pays A’s debts and a legacy to C.” This is a condition and not a trust 
for A’s creditors and C. 


A transfer can be made absolutely or it can be made subject to a 

condition. Transfers subject to a condition are called conditional trans r . 
The condition may be precedent or subsequent. If the condition precedent 


*i- A. i. R 1953 S C 476 
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is n«bt fulfilled the transfer does not take effect, but if the condition sub 
sequent is violated the transferee shall stand divested of the property. 

A condition is a provision which makes the existence of a right on 
the happening of that event A transfer, subject to a condition creates a 
charge or personal obligation m favour of the person for whose benefit the 
condition is imposed Unlike the trust, where the beneficiary has the right 
to specific performance of the trust, a person in whose favour the condition 
exists has the right to damages or compensation Whether a trust or mere 
charge or personal obligation is created is not always easy to infer from 
the wordings of the transfer or bequest Intention as gathered from the 
words used and other circumstances is the deciding factor 

(0 Trust and some other legal relations 

(5) A mortgagee is not a trustee for the mortgagor The rights and 
liabilities of a mortgagee are stated in the Transfer of Property Act, 1882 
The relationship between the mortgagor and the mortgagee is at the most 
fiduciary u 

(it) When a cheque is issued by a drawer against a bank, the holder 
of the cheque does not become the beneficiary and the bank a trustee m 
respect of the cheque amount A cheque is a request to the bank (agent) 
by the depositor (principal) to make payment to the holder of the cheque 
If the bank refuses to make the payment to the holder of the cheque, Ihe 
bolder of the cheque cannot sue the bank in the capacity of a beneficiary 
(u P Union Bank v Dina Nath, Raja Ram)* 1 * The depositor in a bank is 
an ordinary creditor of the bank In the event of the bank becoming 
insolvent, the depositor will rank as a creditor and not as a beneficiary 


44. Section 90 Traili Act, 1SS2. tn»y be referred to 
44(a) A . J R. 1953 All 637, 639 
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CLASSIFICATION OF TRUSTS 

The subject may be discussed under the following heads : 

(1) Classification under the Indian Law. 

(2) Classification under the English Law. 

(I) Classification under the Indian Law 

Division according to the mode of creation 

Trusts 


Trusts 

(Ss 3 to 79) 

Or 

Express Trusts 
Or 

By act of parties 

Division according to the beneficiaries 
Express Trusts 


Private 


Obligations in the nature 
of trust 
(Ss 80 to 96) 

Or 

Constructive Trusts 
Or 

By operation of law 


Public or Charitable 


Charitable or religious Non-charitable 

Non-religious 

The Indian Trusts Act, 1882 mainly deals with express, private, non- 
charitable and non-religious trusts. 


Express and Constructive Trusts 

From the point of view of the mode of creation, trusts may be dm- 
ded into (1) Express Trusts, and (2) Constructive Trusts. The Indian 
Trusts Act does not expressly recognise the aforesaid classification. Sections 
3 to 79 of the Trusts Act deal with the trusts created by the act of parties 
and hence, borrowing a phrase from the English Law, are railed Express 
Trusts. Chapter IX (sections 80 to 96) speaks of certain Obligations in 
the Nature of Trusts”, which are nothing but illustrations of Constructive 
Trusts of the English Law. The marginal note of section 94 which reads, 
“Constructive Trusts in cases not expressly provided for , “j® 

above observation. Sections 81 to 93 contain express illustrations of Cons- 

T tractive Trusts and section 94 is only a residuary' P™™ 8 "®* hit If an 

the relationship covered by sections 81 to 94 of the Trusts Act is that of n 
OBLIGOR and OBLIGEE, and not of a Constructive Trustee and Cons- 
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tructive Beneficiary Practically there is no difference between the rights 
and liability of an Express Trustee and the Obligor for section 95 makes 
all the provisions relating to Express Trustee etc applicable to an 
Obligor 

Express trusts are created by the ‘act of parties’ but the constructive 
trusts are the result of ‘operation of law’ The former are voluntary and 
declared trusts whereas the latter are involuntary and undeclared trusts 
Constructive trusts are termed involuntary trusts because the liability of a 
trustee is imposed on a person against his will 

The division between Express and Constructive trusts is from the 
point of view of the intention of the author of the trust, whether to create 
a trust or not as also from the point of view of the trustee's intention to 
accept the trust Looked in this way, express trusts are called intentional 
trusts and constructive trusts unintentional trusts Section 6 of the Trusts 
Act lays down that in case of express trusts, the intention to create trust 
must be expressed with reasonable certainty In constructive trusts there 
is no disclosed intention 

Resulting Trusts 

Resulting Trusts are a specie of Constructive Trusts Where a trust 
is said to arise in favour of the settler or transferor, it is called a Resulting 
Trust Sections 81 to 86 of the Trusts Act contain the instances of the 
circumstances where a resulting trust would be said to arise For further 
information regarding Constructive and Resulting see Chapter IX 

Private and Public Trusts 

Express Trusts may be divided into (1) Private Trusts and (2) Public 
or Charitable Trus s 


Public Trusts are always regarded as charitable or religious Private 
Trusts may, however, be further sub divided into (a) religious or charitable, 
and (b) non religious or non charitable 


This division is according to the object and from the point of view 
or the number and dost of beneficiaries as well as their interest in the pro* 
perty This division is rather important for the student of Indian Law 
Firstly, the Indian Trusts Act deals with private trusts only and does not 
1 caI 'Vn5-> rellg '? US or charitable trust « Secondly, the Indian Income Tax 
Act, *“ 22 , and some other Ac s dealing with the liability to pay taxes, 
exempt the income from charitable or religious trusts from taxation 


A ■ Pnva'c Trusl" mean, a trust for the benefit oran individual °r 
clast of individuals without reference to the effect of such persona! benefit 
on the public welfare 


4S See section I of Ihe Trusts Act 1*82 
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A “Public Trust” is one where the object of the trust is the pro¬ 
motion of the “public welfare’ or ‘charity’ in the widest and special sense 
of the word. Public Trust is, therefore, synonymous with Charitable 
Trust. A “Private Trust” is constituted for the benefit of specific indi¬ 
viduals or class of individuals, even though the same is not immediately 
ascertainable, e. g. a trust for the benefit of a family or X and Y and their 
children. A “Public Trust” from the point of view of the numbers to be 
benefited must be such as to answer the public or a considerable section 
of it, e. g. a trust for the education of Harijans or Scheduled Tribes, 
The beneficiaries are naturally a large and fluctuating body. 

Public Trusts are always regarded as charitable or religious, because 
an act of public welfare is deemed “Charitable”. Private Trusts, however, 
may either be charitable or non-charitable. It is, therefore, correct to say, 
that all Public Trusts are Charitable Trusts but all Charitable Trusts are not 
Public Trusts, 

Charitable Trusts 

Definition —A charitable trust is a trust for the accomplishment of 
some purpose which is ‘charitable’ and at the same time beneficial to the 
public. 


What is a charitable purpose ? Charitable purpose or use has not 
been so far defined in any Indian Act. Section 18 of the Transfer of 
Property Act, however, classifies CHARITY under four principal divi¬ 
sions : 


(1) Advancement of religion. 

(2) Advancement of knowledge. 

(3) Advancement of commerce, health and safety of the public. 

(4) Advancement of any other object beneficial to mankind. 


Section 118 of the Indian Succession Act, 1925 gives some instances 
of charitable and religious purposes. As there is no statutory defimtio 
‘charitable or religious’ purpose, it is for the courts to pronounce whether 
any particular object comes within the scope of these term . e j , 
will, however, apply the general objective standards and cust °“ s ; of 
parties to arrive at a finding as to charitable or ^'f'^ ^nS obiSs 
decisions of the foreign courts may not, therefore, be safe 8 • -* . 

which the English law would possibly regard as su P e ^ st tl0 ^ s ^ f th * 
dered charitable under the Indian law. All the same tje “stences o ft e 
English law of charitable and religious purposes will be P _> 
in India. An up-shot of the decided cases is that charity is not used here 

in popular sense but a particular legal sense. 


^46. The University of Bombay v. The Municipal Commrs. of the City of Bombay, 
16 Bom. 226. 
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In England, in the absence of any definition, the courts have been 
led bv the enumeration of charitable objects in the preamble of the statute 
(43 EIiz, c 4 ) and repeated in the Mortmain and Charitable Uses Act, 1888 
A judicial summary of charitable purposes is given m the leading case of 
Commissioners of Income Tax v Pemsel 47 These are (I) the relief of 
poverty, (2) the advancement of education, (3) the advancement of religion, 
and (4) other purposes beneficial to the community 

In Pemsel’s case a trust had been created in favour of the Moravian 
Church for (i) the support of missionary establishment among heathen 

nations and (2) the maintenance of children of the poor missionaries of 

that church Holding the first purpose as charitable, the court observed 
that the chanty is used in a broader sense to mean relief of any form of 
human necessity which excites the compassion of men and appeals to their 
benevolence It is not confined to poverty All human necessities 
do not result from poverty The Shipwreck manners drowning m the 
sea, or the children cruelly treated at home do not suffer from lack 
of money But no one would hesitate to call an institution for their 

rescue or relief a charitable one Nor is the popular conception of a 

chanty confined to the relief of material wants It does not exclude the 
idea of religious need Many people consider spiritual want as no less 
imperatively calling for relief ” 

It may mcidently be observed that both in England and India, the In 
come Tax Acts and other statutes dealing with taxes exempt CHARITIES 
from tax The litigation in the courts has, therefore, been mostly between the 
Income Tax Authorities and the alleged Charitable Institutions In India 
‘religious purposes' are treated as charitable But religion is a vague term 
The judiciary has, therefore, to decide in each disputed case whether the 
object is religious or not Snell observes that it is difficult to give a satis¬ 
factory answer as to what is a charitable or religious purpose The literature 
on the subject is as vast as it is despairing The best way to understand 
the subject is therefore to know some instances of charitable and religious 
purposes 

Illustrations 

The following cases are the illustrations of charitable or religion’ 


(Indian Cores) 


1 Trustees of the Tribune Press v The 
Tax Punjab (A leading Privy Council Case) 4 * 


Commissioners of Income 


„re,eir'In;,ISeH" ll M C ' oran ''“ spap ' rrors ' 1 PP , > , " , E the public with an 
organ of educated public opinion, was a "charitable purpose” within the 
meaning of the Income Tax Act F 


4? U891) A C 531 

4S AIR 19J9 P C 203 on appeal from A I R 1935 La], 370 ( p B j 
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Dayal Singh created a trust to maintain the Tribune Pressand 
Newspaper in an efficient condition, keeping up the liberal policy of the said 
newspaper and placing it on a footing of permanency. The Trustees of 
Press sought exemption from Income Tax under S. 4(3) which read : 

“Any income derived from the property held under a trust or other obligation 
wholly for religious or charitable purpose-.-is not taxable." 

“In this sub-section charitable purpose includes relief of the poor, education, 
medical relief, advancement of any other object of general public utility.” 

The contention of the other party was that the English decisions 
establish that political propaganda is not the object of general public utility. 
The court, however, adverting to the nature and policy of the paper as 
given in the trust-deed held, “that the dominant object of the testator was 
to benefit the people of Upper India by providing them with an English 
newspaper, the dissemination of news and ventilation of opinion upon all 
matters of public interest. Though politics and legislation were discussed 
in the paper, that was not its dominant purpose. The object was supplying 
the province with an organ of educated public opinion, which was an object 
of general public utility. 1 ’ 

2. All India Spinners Association v. Commissioners of Income 

Tax. 49 


Held, that the All India Spinners Association was an organisation, 
the dominant purpose of which was relief of the poor and advancement of 
other purposes of general public utility. 


Their Lordships of the Privy Council, came to the above conclusion 
on analysing the constitution of the Association. The fact that the Asso¬ 
ciation was established with the consent of the All. India Congress Commi¬ 
ttee as an integral part of the Congress Organisation would not render it 
an organisation for POLITICAL PROPAGANDA. The language of the 
Income Tax Act was held to be wider than the definition of charity . given 
by Lord Macnaghten in Pemsel’s case. 49 - 0 Their Lordships further said that 
the English decisions have no binding force in the construction of that Act, 
and though they may sometimes afford help, or guidance yet they cannot 
relieve the Indian Courts from their responsibility of applying the language 
of the Act to the particular circumstances that emerge under conditions of 
Indian Life. 


3 Cricket Association of Bengal v. Commissioners of Income Tax, 
Calcutta. 50 


Held, that mere promotion of the practice of the game of Cricket 
general either for entertainment of the public or for the advancement 


in 

of 


t 


> 


49 . A. I. R. 1944 P. C. 88 
49 (a). (1891) A, C. 531. 

50. (1959) 371. T. R. 227. 
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the game, itself was not a charitable purpose within the meaning of the li 
come Tax Act. 

4 la re Lokmanya Tilak Jubilee National Trust Fund 81 case tf 
objects specified m the trust deed were among others “the political advanc 
roent of India, having for its goal, the acquisition of complete nation 
autonomy or Swarajya, to be attained by all constitutional means and agit 
non” It was held to be a trust for POLITICAL PURPOSE and outsit 
the exemption provisions from taxation 

5 The following among others have been held to be charitable < 

religious purposes m India — • 

(l) Maintenance and worship of family idols, whether permanei 
images are kept or not (Bhupati v Ram Lai, 81 Prafulla v Jogendra) 88 

(li) Trusts to feed the poor indigent Btahamins, or poor Hindus t 
fakirs and mendicants (Lakasbmisankar v Baijnath,“ Rajendra v Ri 
Kumari, 8 * Sheoshankar v Ramsewak) u ' 

(m) Trusts for reading sacred books and scriptures, or giving pr 
•ents to Brahmins and Pandits etc (Dwarkanath v. Burroda) 87 

(iv) Trusts Tor performance of annual saradhs for the benefit of tt 
settler or his ancestors (Dwarkanath v Burroda) 88 

(v) Establishment of school or college, provision for scbol3rsbi 
and similar objects of education (Han Das v Secretary of State) 89 

(vi) Provision for the lodging of sadhus and saints (paramanath 
v Venayek)* 9 

(vn) Trusts for hospitals, and the like 

(vui) Establishment of Sadavarat, (Jamnabai v Khimji)* 1 


51 AIR 1942 Bom 61 
52. 37 Cat. I2s <F. B } 

53 9C W N 528 

54 6 Bom 24. 

55 34 Cal 5, 

56. 24 Cal 77 

57 4 Cal 443. 

58 4 Cal 44} 

5$ 7CaL3CH(P a) 

&> 7 Bom. 19 IP. C,) 

41 14 Bom t 


The Law Review 


195 


(ix) Establishment of Annachatra, i. e. langar for poor and needy. 
(Advocate General v. Strangman) 02 

(x) Provision for construction of a tank or any other reservoir of 
water for men or animals. (Jamnabai v. Khimji; 63 ) 

, (xi) Planting of trees and groves. (Chandarmohan v. Janendra) 6 * 

(xii) Maintaining of goshala. (Lalta Parsad v. Brahmanand.) 88 

6. It is not possible within the limited space to describe all the 
cases in which the various courts were called upon to decide the charitable 
or religious character of trusts. The attention is drawn to the foot-noted 
cases. 68 — 78 


SOME RULES OF CONSTRUCTION OF CHARITABLE TRUSTS 

1. In the matter of construction and effectiveness. Charitable Trusts 
' are more favoured than private Trusts. It is said that the doctrine of CY- 
PRES applies to the charitable trusts and not to the private trusts. 


Doctrine of Cy-pres 

Cy-pres literally means 'as nearly as possiUe' . Cy-pres is a short 
phrase to express the principle that where.the mtenttion of the settler or 

*» ’ 


62. 6 Bom. L. R. 5S. 

63. 14 Bom. 1- , 

64. 27 C. W. N. 1033. 

65. A. I. R. 1953 All. 449. 

66. Commissioner of Income Tax v. Naidu I. E-fT. Trust, A. I. R- 

67. Chatter Bhuj v. Commissioners of Income Tax, (1946) 14 I. T R. ■ 

68. Commissioner of Income Tax r. Karim Bros. Charity Fund; (1943) HIT.R. 
603 

69. .Commissioner of Income Tax r. Aga Abbas Ali Shirazi; (1944) 12 I. T. R. 179 

70. Commissioner of Income Tax v.Shri Dwarka Dheesh Temple, Cawnpore; (1946) 

71. VaiaLls^Karsondas v. Commissioners of Income Tax, Bombay; (1947) 15 

72. Trust^s^of Gordhandas F.C. T. v. I. T. Commissioner; A. I. R. 1952 Bom. 346. 

73. J. and K. Trust v. Commr. of I. T. (1953) 23 I. T. R. 1 

74. Saila Bihari Singh v. Commr. of Income Tax (1951) 1 • • • • 

75. I. T. Commissioner, Bombay v. * 0 fTrusts, by O. P. Aggarwala. 

Reference for more cases be made to tne 

5th. Edn., p. 49 et. seq. 
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rSSSSU 

This rule is, however, applicable to Charitable Trusts only and n 
Private Trusts 

The reason for favouring the Chanties more than the trusts forjB 
vale purposes is’ that charily in the abstract is the Ju ^' fl /' C h e ° 2 hthe parti 
and the particular disposition is merely the mode, s °^^ f °J 8 s j,all n °» fai1 
cular disposition may not be c.pable of execution, the transfer s Advocatc 
but the mode be provided by the Court See Mayor of Lyons 
General of Bengal, (1876) 1 Cal 303 (PC) 

The rule of CY PRES will be attracted only when there is * GENE 
RAL CHARITABLE INTENTION and not a PARTICULAR OBJELl 
m the mind of the author, eg building schools, but ‘ f .'^“i^nnot be 
building a school at a certain place and no other and the school ca 
built at the stated place then the doctrine will not apply 

Again the doctrine can be applied when the carrying out the . lnt5nt {,°° 
of the author literally is either impossible or highly undesirable It « 
be applied in suppersession of the intention of the author because the > r “ 
property can be more beneficially applied for another Charitable pu P 
proposed by the Court Rati Lai v Slate of Bombay Tbeie is abundance 
of case law on cy pres application A few representative cases arc g 
below to explain the scope of the doctrine 


1 Attorney General v Ironmongers Co ,*• A made a bequest di 
ting that the residue of his estate be gifted to a company to apP*J , 
interest of a moiety ‘ unto the redemption of British slaves in Tu«c>_ 
Barbary”, one fourth to the support of charity school in London anv 
suburbs and one fourth towards necessitated freemen of the company 
were no British slaves in Turkey or Barbary to be redeemed The I fCJ 
of the utilisation of the moiety arose in this case The rule of W P. 
applied and the unspent moiety was transferred to the donees of the o*u 
fourths parts This is the leading case of the English law and was appro y 
by the House of Lords 


2 In Re Ulversion nospuai runa ', me uiverston couag*. r 
authorities raised funds for the extension of the hospital m a particuia 


76 Commmioner of Lucknow r Deputy Commi<ti*ocr, [(1937) 41 C W N * u7 ‘ 
(PCI) 

77 A I R 1954 S C 3S8, 394 

78 (1840) Cr & Ph 208 

79 (1956)3 All E R 164 
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way Contributions were received partly from the anonymous donors and 
partly from other known parties. There was total failure ab initio of the 
purpose of the fund. It was held that the general intention for charitable 
purpose was not inferable from the facts and therefore there was only a resu¬ 
lting trust in favour of the known parties The fact that there were donations 
from unidentified donors was held immaterial and not indicative of the 
general charitable intention. 

3. Mayor of Lyons v. Advocate General of Bengal. 80 In this case 
T, under a will, gave certain funds to be applied for the relief of the poor 
debtors detained in prison in Calcutta, and the residue of the property to 
be applied to the charitable establishments he had founded in Calcutta, 
Lucknow and in France. The Legislature abolished the rule as to impri¬ 
sonment for non-payment of debt. The bequest to help the debtors impri¬ 
soned for non-payment of debt thus failed. It was held that the amount 
be used cypres for other purposes stated m the will. 

4. In Harish Chandra v H. D. Mandal, 81 a gift was made to a re¬ 
ligious institution for the purpose of ouildmg an Ashram thereon, but the 
institution ceased to exist without building the Ashram. The gift failed. It 
could not be applied Cy-prcs, because the gift was for a specific and parti¬ 
cular purpose from which no general intention for charity could be inferred. 
The salient points regarding the application of the rule of CY-PRES 
are : 


(a) Rule of Cy-pres applies only to Charitable Trusts and not to 
Private Trusts. 

(b) Where there is a particular or specific purpose of the charity 
stated, and that purpose fails or becomes impossible, the doctrine does not 
apply. 


(c) Where there is GENERAL INTENTION OF CHARITY, but 
the particular mode in which the charitable purpose is to be carried out 
cannot be effected, the court will provide an object of chanty ejusdem gen¬ 
eris. The existence of some GENERAL CHARITABLE PURPOS i 
sine qua non of the application of charity. 

(d) Where there is a general charitable purpose intended and the 
particular purpose is satisfied leaving an unused fund, the surplus will be 
applied cy-pres. 82 


80. 

si. 


82 . 


(1876) 1 Cal. 303 (P. C.). 
A.I.R. 1936 All. 197. 


lee Re Campden Charities, (1881) 18 Ch. D. 310. (In this case T gave money to 
my land of the annual value of £10, for the benefit of the parish of Kens.ngtow 
Jut of the sum £5 was for the apprenticing of "one or more poo.; boy-of.be « 
iarish”. After sometime the income of the property exceeded£2,000. The 
dditional income was applied for general educational purposes.) 
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(e) Where the donor’s intention can be given effect to, the Court 
cannot sanction a deviation from the intention expressed by the donor 
merely because it considers the funds can be applied in a more expedient or 
for more beneficial purposes than those directed by the maker of the trust 
etc* 1 


(f) The question of the application of the doctrine generally arises 
m case of transfers by way of trust etc under a wilt for which Section 87 of 
the Indian Succession Act, 1925, lays down 

“The Intention of the testator shall not be set aside becaute it cannot take effect 
to the full extent, but effect is to be given to it as far as possible *’ 

II The second point of difference between a private trust and a 
public or charitable trust is that the former fails for indefiniteness whereas 
the latter does not The rule of certainly of intention to create a trust 
equally applies to both types of trusts A trust for chanties will fail if the 
intention to give the property to charities is not definite, if the intention is 
certain but the objects of charity are not definite the court will provide the 
objects M 


In the Calcutta case of Commissioners of Income Tax, West Bengal 
vs S B.S Inder Stngh Trust ,s a private company Indra Singh and 
oons had settled certain shares of the public companies upon a trust for 
charity in the following words 


“The trustee shall bencc-forth hold ihe said property and all capital moneys ard 
tnvesmenu arising or resulting from any aale or conversion of the same and the income 
therefrom upon trust to psy and apply the scid income from time to time and at *«<* 
times In such manner and m accordance wuh such scheme or arrangement as the tru» 

ees may in their absolute discretion from time to time determine and towards t he 
attainment, assistance or support of such charitable purpose or purposes as the Trustee* 
may in their unfettered judgement deem to be the most deserving of support * 


contcndc d on the basts of S 6 of the Trusts Act, that the trust 
rtiUfmnS , U u nCCrt i am u y of L objCcts 11 wa * held that Charitable trusts are an 
TUlC j al ther 5 15 no val,d trust - unless objects thereof ate 
specified With regard to charitable trusts, a great deal of latitude » 


ofBo ”? bay . A 1 R 1954 S C 338 (394) (N B ) For detail 
pp d (9 to 7P bjCCl * ee ThC ,Dd ' an Tnm * Act b yO P Aggarwal 1965 Edn, 

FARMER. <1113)1 Mer 55 Lord Eldon observed 
,r ffc.f t 5ch the t I e,,ator has expressed an intention to give to chant 
SSTJXSXT iS expresied abl0,u ' e, y and nothing is left uncertain 
\So ° Came4 ,n, ° eTccl >intention will be carried 

deficient^ C ° Urt * *«PPJr the mode which alone wU left 

* * R 16 1 lothl * ««ShadiR at n * Ramkishen. AIR UW3E-P 

49 was not followed 
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permitted and the rule is that where there is clear INTENTION TO MAKE 
A GIFT TO CHARITY the trust is not allowed to fail for uncertainty. A 
trust deed creating a trust for charity without specifying any charities at all 
is valid. The theory upon which the rule rests is that in case of charitable 
truus CHARITY in the abstract is to be taken to be the OBJECT of charity 
and the specific purposes to which the fund may be applied constitute only 
the MODE of administering the trust. 

Certainty of gift to Charity 

In order that the Court be obliged to provide an object of charity 
in a Public Charitable or Religious Trust, it is an essential pre-requisite that 
there must be a general intention of gift to Charity. In Ranchordas v. 
Parvati Bai 80 and numerous other cases it has been held that certainty of 
mention for charity will be inferred only if the settler expresses an inten¬ 
tion to devote the funds to EXCLUSIVE CHARITABLE PURPOSES. 
A gift for ‘charitable or benevolent’ purposes was held void in CHI- 
SHESTERS FUND vs. SIMPSON (1944) 2 All E.R. 60 (H.L.) because ‘or’ 
is disjunctive and indicates an alternative purpose. All benevolent purposes 
are not normally charitable. As such the gift will fail for want of certainty. 
However, a gift for “charitable and benevolent’ purposes will be valid. 
And is conjunctive and the court favouring charities will hold the gift for 
charities. 

Gift to Dharma 

It is a moot point if a gift for DHARMIK purposes will be a gift for 
charities. A gift for Dharma without specifying the objects of charity is 
void because the dictionary meaning of the word Dharma is LAW. Muk- 
herjea has observed that in Hindu sastras Dharma has a definite and well- 
settled meaning. It connotes ISHTA (religious) and PURTTA (charitable) 
gifts. As the sastras further lay down what acts are ishta or purtta, the 
gifts for charity should be held certain and valid. 87 

III. The third important feature of a charitable_ trust as distingui¬ 
shed from a private trust is that the rule of law against ‘perpetuities or 
‘accumulation’ does not apply to charitable trusts but applies to private 
trusts. Section 18 of the Transfer of Property Act, 1882, lays down that 
sections 14, 16, and 17 do not apply to transfers for charities. 

IV. The defects in conveyancing may be supplied in case of ‘chari¬ 
table trusts’ but an imperfect conveyance will not be executed in case of 
‘private trust.’ This is the rule of the English law. 

V. In the matter of enforcement of the charitable trusts, the Indian 
Law is contained in S 92 of the Civil Procedure Code. It lays down that a 
Public Trust can be enforced alone by the Advocate General of the State or 


86. (1899) 23 Bom. 725 (P. C.) . 

87. Mukherjea, Hindu Law of Religious and Charitable Trusts, pp. 117-8 Gopal Sastri, 
Hindu Law, 4th Ed. p. 759. 
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two or more persons having an interest in the trust and authorised in writing 
by the Advocate General On the other hand a private trust can be enforced 
by the beneficiary * a 

VI. A private trust is created by a person or persons and shall com 
ply with the provisions of the Indian Trusts Act, but a public charitable or 
religious trust can be created m the same wav as a private trust and also by 
DEDICATION Both the Hindu law and the Mohammedan law recognise 
DEDICATION as a mode of creating public trusts for chanties Long user 
of certain property for charitable and religious purposes raises a presump 
tion of dedication for public and charitable purposes 

CLASSIFICATION UNDER THE ENGLISH LAW 

Trust ts the child of Equity as it grew in the Courts of Equity 
Various types of relations of confidence were from time to time recognised 
and protected by the Courts of Equity and in this way various types of trusts 
grew The judges and the text book writers gave different labels to different 
types of transactions and situations protected by the Courts Thus, trusts 
have been divided into various kinds from different points of view Tim 
has resulted in cross division and overlapping of some kinds of trusts 
Consequently there is no unanimity among the writers and jurists in choos 
ing a label for a certain type of Trust, hence difficulty in understanding 

KINDS OF TRUSTS KNOWN TO THE ENGLISH LAW 

The kinds of trusts known to the English law are many For the 
sake of convenience they may be studied under the following heads — 

1 Kinds of trusts according to the mode of their creation 

2 Kinds of trusts according to their object 

3 Kinds or trusts according to the nature or the duties of the 
trustee 

4. Kinds of trusts in reference to the consideration, (if any) for 
their creation 

5 Other trusts not covered by the aforesaid heads 
I Kinds of trusts according to the mode of creation 

Under this head fall (i) Express or Declared trusts, (n) Implied or 
Presumed trusts, (m) Constructive trusts, (iv) Resulting trusts, (v) Pre 
calory trusts, (vi) Secret trusts, (vii) Executed and Executory trusts 

(0 Express or declared frust—Express trust is one which is created 
by express declaration vohtionally m writing or orally by the owner of the 


88 


l» sections 55 el seq of ihe Indian Trusts Act, 2882. 
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property, divesting himself of the ownership and vesting it in a trustee or 
trustees for the benefit of another or others called beneficiaries (cestui que 
trust). Such a trust is intentional one and is also called a declared trust. 
For instance where A, the owner of Ishwar Niwas conveys it to C on trust 
for B or declares himself a trustee of the same property for the benefit of 
B, orally or in writing. 


(ii) Implied or presumed trusts -In coDtra-diStinction from Express 
or Declared trusts, Implied trusts are gathered from unexpressed but pre¬ 
sumable intention of the author of the trust. Both Express or Implied trusts 
are volitional, i. e voluntary and intentional, the difference between the two 
being that the intention in the former is express and direct but in the latter 
it is gathered from the presumable intention of the author. For instance 
where A conveys property to B in trust for B but the trust fails, either wholly 
or partly. Such a trust is also called Presumed or Presumptive trust. 


(iii) Constructive trusts —"It is a trust raised by construction of law 
to meet the requirements of equity without any reference to any presumed 
intention.” (Soare v. Ashwell ). 91 Here, the trust is not voluntary or voli¬ 
tional There is neither an express or presumed intention to create a trust. 
It is an un-intentional trust and arises in consideration of protecting certain 
fiduciary obligations or for considerations of rectitude and fair-play The 
obligations of trustee-ownership of certain property held by him is impos¬ 
ed against the will of the trustee As such these are called constructive 
trusts or Trusts by operation of law. 


Constructive trust is a trust which arises by construction of equity 
independently of the intention of the owner of the property, when 1 wou 
be an abuse of confidence for him to hold the property for his own en 
For instance where a person in fiduciary position, using his posi ion or is 
own purpose gains fiduciary advantage, e. g. a trustee of a renewa e e 
obtains renewal of the lease in his own name (A .eech v. esanajor ) . 


(iv) Resulting Trusts - A resulting trust is an implied trust where the 

beneficial interest in the property comes back or results t0 P .,, 
his representatives) who transferred the property to the tru P , , 

the means of obtaining it. 93 A resulting trust is a s P e ^. ie ,fnex- 

Trust according to Snell in as much as they are founde P ,, 

pressed but presumed intention of the party creating i T rlt 

correct if we say that a resulting trust is a specie of a Con 

The resulting trust was first raised by the courts of Equity in 
of the purchaser for value without conveyance. Sections bl to 
Indian Trusts Act contain the cases of Resulting Trusts. 

(v) Precatory Trusts. The courts of Equity in the early days of 
their patronage, were inclined to raise trusts even where precatory words 
like ‘entreat’, ‘request’, ‘wish’, ‘hope’ and ‘desire were used by the donor 


favour 
of the 


91. (1893 ) 2 Q. B. 336. 

92. (1726) 2 W.T. 693. 

93. Osbornes Concise Law Dictionary. 
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or transferor This was an exception to the general rule of certainty of 
intention for creating a trust 

For more information on the point see notes on section 6 of the 
Trusts Act, 1882 

(vi) Secret Trust —The courts of Equity did not allow the objection 
as to writing prescribed in the Statute of Frauds (inter vivos transfers) 
and in Wills Act, 1837, (testamentary transfers) as an engine of fraud 
They treated the rule as to writing as a rule of evidence On this principle 
the courts allowed the contender to lead parole evidence to show that the 
testator intended to create a trust although it did not appear on the face of 
the document or could not be proved for want of writing. Trusts which 
the courts of Equity called Secret, l e un disclosed were raised not only 
where a person obtained property upon a secret understanding to hold 
it on trust for another, but also where be obtained it by a fraudulent 
representation to the owner that he will hold it for those to whom the 
owner intended to convey the property Thus, if A induces B to make or 
to abstain from revoking a will leaving him property by expressly promising 
or even tacitly consenting to carry out B’s wishes concerning it, the Equity 
court will hold this to be a trust and will compel A to execute it But such 
a trust will be construed only m cases m which the Court has been per 
suaded that there has been a fraudulent inducement held out by the apparent 
beneficiary m order to lead the testator to confide in him the duty which 
he so undertook to perform (Afc Cormick v Gorgan) M 

A secret trust will not be spelled out to enforce unlawful acts It 
was raised in such cases only when the intention of the owner was clear but 
shrouded in a fraudulent representation of another or not clothed in 
the manner prescribed by the Statute of Frauds” etc Secret trusts generally 
arose in England in connection with wills 


Strahan puis it thus 

‘Where a person has obtained possession of property by undertaking to hold u 
upon tnis , he will not be permitted subsequently to repudiate the trust and hold the 
properly for bw own benefit on tbe ground that the terms of the irust were not reduced 
into writing or thai no will declaring the terms of trust was made ’ 

Secret trusts would be raised where a person makes a will of bis pro* 
perty to B but does not state in the will that B is to hold the property In 
trust for X but subsequently alters the will and conveys to B that he shall 
hold the property for the benefit of X In such a case B holds the property 
Tor the benefit of X The leading equity case on the point is Tee v Ferris ** 
In this case a person devised his property to F and T as tenants in common 
Subsequently the author altered the will to the effect that if he died without 


94 L82. 

95 29 Car 1, C. 3 

96. 69 English Report* 819 
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making any declaration in regard to the disposal of the properly, F and T 
were to hold the property for such charitable objects as they thought fit. 
A letter was signed by the author and read out to him in the presence of F. 
It was held that the share of F was to be held as that of a trustee for the 
benefit of charity but not that of T to whom the letter had not been com¬ 
municated during the life time of the author. 


Does the Indian law recognise Secret Trusts ? In face of the proviso 
to S. 5 of the Trusts Act that the rules as to writing and registration will 
not apply where they would operate so as to effectuate fraud, it seems that 
the courts may raise a constructive trust in such cases. 

(v/7) Executed and Executory Trusts— Express Trusts are either 
executed or executory. According to Underhill an executed trust is 
one in which the limitations of the estate of the trustee and the 
beneficiaries are perfected and declared by the settler. An executory 
trust is either (a) an agreement or covenant for the subsequent execu¬ 
tion of a trust instrument or (b) a direction or declaration (usually in a 
will) giving instructions or short heads from which the trustee is 
subsequently to prepare a formal settlement. Thus where A promises in 
writing to settle Rs. 10,000 upon B according to the advice of his attorney, 
it will be a case of executory trust. 


Strahan’s definition is also lucid. “Where the declaration (of the 
settler) itself sets out fully and formally the trust on which the trust proper¬ 
ty is to be held, the trust declared by it is called an executory trust. Where 
the declaration takes the form of an agreement or direction or e u 
sequent execution of a proper trust instrument, the trust declare y 
called an executory trust.” Agnew defines an executed ^i «7 a s one N', h ch 
is complete in itself, the author having finally declared what^ ,nte ^ 1 * 
beneficiary is to take and having left no discretion to the trustees. An exe¬ 
cutory trust on the other hand is one in the declaration of which th e set¬ 
tler has indicated the objects only in outline, ^f'^/^Vntes 
filled in by another and more formal instrument. For mstance if A writes 
“I convey my estate to B in trust for C”, it is an executed trust. But d 

A writes: “I by my will give property to trustees B and Con the trust to 

cause it to be settled on my daughter’, it is an executory trust. 

The difference between the executed and.executory trust^is^ that,in 

the executed trusts nothing whatsoever is beneficiaries by the 

trust being finally and completely declared as to ,ts b 7 done 

instrument of trust, whereas in the executory of trust 

by the trustee in the matter of naming the vvhich are to be filled 

merely gives the directions in the instrument of trust which are to 

in details by the trustee. 

In one case the first conveyance i t s el fc o “id* that j n case 

other another conveyance is necessary. It is, therefore, saio 
of executed trust “the settler is his own conveyancer 

Executory trusts are generally found in case of wills or marriage 
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settlements The leading equity case on the point is LORD GLENORCH\ 
v\ BOSWELL 47 In this case Mr Pershall had devised hts real estate to 
trustees upon trust upon the happening of the marriage of his grand daugh 
ter Arbella, to convey the said estate to the use of Arbella for life, remain 
der to her husband for life, remainder to the issue of her body with remain 
der over It was held that since the trust was executory the rule of Shell)'i 
case will not apply and the object being to provide for the issue of the 
marriage the best construction serving the intention of Pershall would be 
to rule that conveyance was to Arbella for life, remainder to her husband 
for life, with remainder to their first and every other son, with remainder 
to daughters It may however, be noted that if the devise had been imme 
diate, Arbella would have taken an estate tail 


An executed trust cannot be revoked but an executory trust can be revoked 
Rules regarding the construction of Executed or Executory Trusts 

The distinction between an executed and executory trust assumes 
importance from the fact that the courts of Equity construed them differen 
tly In case of executed trusts. Equity follows the law strictly and con 
strues the words of limitation as in the case of legal estates In other 
words, the words of limitation are technically construed Thus the Rule 
in Shelly’s case was applied to executed trusts But in construing the words 
creating an executory trust, a court of Equity exercises large freedom in’ 
•subordinating the language to the intent * “Thus in construing a will 
where a testator has merely sketched out a settlement that is to be made 
after his death, the intention of the testator will be more favourably const 
dered on the ground that ‘the sketch being a sketch equitv will not catch at 
technical phrases and defeat what is believed to be his intention ’ (Maitland)” 


The reason for construing an executed trust strictly is that settler 
being his own conveyancer is understood to express his intention clearly 
and unequivocally In executory trusts, the language is subordinated to 
the real intention of the settler, so that the intention of the settler may 
not b; defeated The construction of an executed trust is governed by the 
settler 3W W ^ ercas that of the ««uted trust by the intention of the 


(2) Kinds of trusts according to their object 

Divided from the angle of object, trusts may be classified into (I) 
Private trusts and (2) Pttbl.c Trtmae’daSVrei^oM) 

A prattle trust is for the benefit of the family 1 „ Eiutland people 

r B s , £ ,h «c b ’ 5 

A public trust is a trust for the benefit of ihe public at large or some 


97 tl77J) Cas Temp 3 

9* Cited by D Bose in Text Book Of Emm, 3rd , Edn^ p 106 
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considerable portion of it and for the advancement of the public. 

Private and public trusts have been discussed at length elsewhere. 

(3) Kinds of trusts according to the nature of the duties of the trus¬ 
tee 

From the point of view of the nature of the duties of the trustee, the 
English writers have classified trusts into : (1) Simple trusts, and (2) Special 
trusts. 


Underhill says that in relation to the nature of the duty imposed on 
the trustee, trusts may be divided into simple and special trusts. 

(1) A simple trust is a trust in which the trustee is merely a reposito¬ 
ry of the trust-property, with no active duties to perform. Such a trustee is 
called a passive trustee, or, more frequently, a bare trustee. 

(2) A special trust is a trust in which a trustee is appointed to carry 
out some scheme particularly pointed out by the settler, and is called upon 
to exert himself actively in the execution of the settler’s intention. The 
trustee of a special trust is called an active trustee. 

Illustrations * 

A devised property to B, is trust for C. Here, the trust is a simple 
trust, as the only duty which B has to perform is to convey the legal estate 
to C and B is a passive or bare trustee. 

But, if the trust had been during C’s life to collect the rents and 
profits, to pay thereout the cost of repairs and insurance and to pay the 
residue of such profits to C during his life, and after C’s death to hold the 
property in trust for D, the trust would have been a special trust during 
the life of C, and B would have been an active trustee for he would have 
to perform active duties. But upon C’s death, the trust would have become 
simple trust and B a bare trustee, in as much as the active duties originally 
attached to the trustee’s office lapsed by the death of C and the only duty 
which remained was to convey the legal estate to D." 

(4) Kinds of trusts in reference to consideration 

Trusts from the point of view of consideration may be divided into 
(1) Trusts for Value and (2) Voluntary Trusts. 

Where there is some consideration paid by the beneficiary or he suff¬ 
ers some loss, the trust would be for value and is in the nature of a contract. 
For instance, where a trust is created for the benefit of A in consideration 
of marrying a certain person. But where there is no consideration, the 
trust would be called a voluntary trust. Normally trusts are voluntary. 


99- Underhill’s Law of Trust and Trustees, pp U> 12 
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(5) Other trusts not included in the heads I to 4 

Under this head we may study the following — 

(a) Trusts of Perfect Obligation and Trusts of Imperfect Obligation 

(b) Illusory Trusts 

(c) Purpose Trusts 

(d) Discretionary Trusts or Ministerial Trusts 

(e) Protective Trusts 

(f) Completely and Incompletely Constituted Trusts 
(a) Trusts of Perfect and Imperfect Obligation 

Trusts of Perfect Obligation are those which arc enforceable by or 
on behalf of the beneficiary A trust for the benefit of B is enforceable by 
B and is therefore a Perfect Obligation Trust Charitable Trusts are also 
trusts of perfect obligation for they arc enforceable by the Advoca 
General 

Trusts of Imperfect Obligation are trusts which cannot be enforced 
by or on behalf of the beneficiary Thus trusts for the benefit of the dogs 
and horses are trusts of Imperfect Obligation 

‘Trusts of imperfect obligations are those trusts which cannot in the nature of 
the beneficiaries be enforced by the beneficiaries but will be enforceable by the trustees 

Tnus a trust for the benefit of testator’s dogs and horses cannot be enforced by the 

cestui que trust (Maitland) 

(b) Illusory Trusts Trust in favour of Creditors 

An illusory trust is one which from the apparent tenor appears to 
be a trust, i e there is a beneficial owner but in fact the illusory beneficiary 
has no right to enforce the trust In the English law the Trusts in fa\our 
of the Creditors were called Illusory Trusts A deed whereby a debtor 
transferred his property to X for the benefit of bis creditors did not as such 
create a trust in favour of the creditors Such a transfer was revocable 
The transferee was an agent of the debtor to pas his creditors and there 
fore the debtor had the right to recall the money ( Action v Woodfate) 1 

But a trust in favour of creditors becomes irrevocable when it 
communicated to creditors or where a creditor is a party to the arrange 
ment The power of revocation being personal, such a trust would become 
irrevocable on the death of the debtor Once the trust becomes irrevoc 
able, it is enforceable by the creditors The Indian law regarding Trusts /« 
favour of Creditors is contained in S 78 (c) of the Trusts Act, 1882 


I (1833) 2 My and 492, 
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(c) Purpose Trust 

We owe the term Purpose Trust to Maitland. According to him 
trusts may be classified as under : 

Trusts 


Implied 


Express 


Private Trusts 


Purpose Trusts 


According to Maitland, where the trustee is bound to exercise his 
rights on behalf of some other person, i.e., cestui que trust, it is a private trust. 
But where he is to exercise his rights for the accomplishment of some 
PURPOSE, it will be known as Purpose Trust. The Purpose Trust cannot 
be enforced by cestui que trust against the settler or the trustee. Trusts in 
favour of the creditors and for charity are some of the instances of Purpose 
Trusts. A trust for the construction of a tomb as a monument to the 
settler 2 , or a trust for the promotion of yachting 3 or for the maintenance 
of the settler’s tomb in a church yard 4 5 are all Purpose Trusts. Purpose Trusts 
are generally Trusts of Imperfect Obligation. 

(d) Ministerial and Discretionary Trusts 

TrnsK from the noint of view of the duties of the trustee are divided 
imo SimplfaS’spStaFK*! The Special Tn,® are ^further drnded ,«o 
(i) Ministerial or instrumental trusts and (n) Discretionary t™sts- 
discretionary trust is one in which a beneficiary has no right to an p t of 
the income of the trust-property, but vests in the trustee a discretionary 
power to pay him or apply for his benefit, sue p 
thinks fit.” (Snell) 6 

A ministerial trust is one where the trustee has to perform, as Jta the 

case of discretionary trust, positive duties bu Jrivest j n p money in a given 
has no control or discretion to apply, e. g. investing money m a given 

fund. 

(e) Protective Trust 

“The term protective trust is usually applied to trusts which combine 


2. Mitford V Reynolds (1848), 16 Sim. 105. 

3. Re Nottage, (1895) 2 Ch. D. 649. 

4. Pirbright V. Salwey (1896) W. N. 86. 

5. Snell’s Principles of Equity, 24th Edn., p. 123. 
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the advantages of determinable interests with those of discretionary trusts 

Under such a trust, the interest of the principal beneficiary is made deter 

mmable on bankruptcy, attempted alienation and the like, and thereupon 
a discretionary trust arises m favour of himself and certain other persons 
(Snell) • 

(f) Completely and Incompletely constituted trusts 

“A trust is said to be completely constituted when the trust property 
has been vested in trustees for the benefit of the beneficiaries, until that has 
been done, the trust is incompletely constituted or infiere as it is sometimes 
called * (Snell) 6 7 

The distinction between the completely and incompletely constituted 
trusts is by no means the same as between Executed and Executory trusts 
The latter are those trusts which are granted to be enforceable trusts and 
the demarcation is made as to how they are to be construed, but the former 
are distinguished from the point of enforceability A completely constitu 
ted trust is not necessarily an executed trust nor is an executory trust the 
same as an incompletely constituted trust For instance, if a testator 
bequeaths Rs 10,000 to A and B upon trust to lay it out in the purchase oi 
land and to settle the land on A and his children, {be trust is executory for 
the testator has not been 'his own conveyancer* but it is never the less com 
pletely constituted trust as the trust property is vested in trustees on trust 
for A and his children All trusts arising under ‘wills’ are completely con 
stituted but they may be either executed or executory 


CHAPTER II 

OF CREATION OF TRUSTS 

4 Lawful purpose —A trust may be created for any lawful pur 
pose The purpose of a trust is lawful unless it is (a) forbidden by law, 
or (b) is or such a nature that, if permitted, it would defeat the provisions 
of any law, or (c) is fraudulent, or (d) involves or implies injury to the 
person or property of another, or (e) the Court regards it as immoral or 
opposed to public policy 

Every trust of which the purpose is unlawful is void And where a 
trust is created for two purposes, of which one is lawful, and the other 
unlawful, and the two purposes cannot be separated, the whole trust is 
void 


Explanation —In this section, the expression “law” includes, where 
the trust property is immovable and situate m a foreign country, the law 
of such country 


6 Snell’* Principle* of Equity, 24ih Edn p J24 

7 Snell s Principles of Equity. 24ih Edn , p 16. 
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Illustrations 

(a) A conveys property to B in trust to apply the profits to nurture of 
female foundlings to be trained up as prostitutes. The trust is void. 

(b) A bequeaths property to B in trust to employ carrying on a 
smuggling business, and out of the profits thereof to support A’s children. 
The trust is void. 

(c) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death to B, A is declared an 
insolvent. The trust for A is invalid as against his creditors. 

5. Trust of immovable property.—No trust in relation to immov¬ 
able property is valid unless declared by a non-testamentary instrument 
in writing signed by the author of the trust or the trustee and registered 
or by the will of the author of the trust or of the trustee. 

Trust of movable property.—No trust in relation to movable pro¬ 
perty is valid unless, declared as aforesaid, or unless the ownership of the 
property is transferred to the trustee. 

These rules do not apply where they would operate so as to effectuate 
a fraud. 


6. Creation of trust.—Subject to the provisions of section 5, a trust 
is created when the author of the trust indicates with reasonable certainty 
by any words or acts, (a) an intention on his part to create thereby a trust, 
(b) the purposes of the trust, v c) the beneficiary, and (d) the trust-property 
and (unless the trust is declared by will or the author of the trust is him¬ 
self to be the trustee) transfers the trust-property to the trustee. 


Illustrations 


(a) A bequeaths certain property to B, “having the fullest confidence 
that he will dispose of it for the benefit of C.” This creates a trust so far 
as regards A and C. 

(b) A bequeaths certain property to B, “hoping he will continue it in 
the family”. This does not create a trust, as the beneficiary is not indi¬ 
cated with reasonable certainty. 


(c) A bequeaths certain property to B, requesting him to distribute 
it amongst such members of C’s family as B should think most deserving. 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty. 


(d) A bequeaths certain property to B, desiring him, to divide the 
bulk of it among C’s children. This does not create a trust, for the trust- 
property is not indicated with sufficient certainty. 


(e) A bequeaths a shop and stock-in-trade to B on condition that he 
Pays A’s debts and legacy to C. This is a condition, not a trust for A s 
creditors and C. 
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7 Who may create trusts —A trust may be created— 

(a) by every person competent to contract and, 

(b) with the permission of a principal Civil Court of original juris 
diction, hy or on behalf of a minor , 

but subject in each case to the law for the time being in force as to 
the circumstances and extent in and to which the author of the trust may 
dispose of the trust property 

8 Subject of trust —The subject matter of a trust may be property 
transferable to the beneficiary 

It must not be a merely beneficial interest under a subsisting trust 

9 Who may be beneficiary —Every person capable of holding 
property may be a beneficiary 

' Disclaimer by beneficiary —A proposed beneficiary may renounce 
his interest under the trust by disclaimer addressed to the trustee, or o> 
setting up with notice of the trust, a claim inconsistent therewith 

10 Who may be trustee—Every person capable of holding P r0 
perty may be a trustee, but, where the trust involves the exercise of discre* 
tion, he cannot execute it unless he is competent to contract 

No one bound to accept trust —No one is bound to accept a trust 

Acceptance of trust—Instead of accepting a trust, the jotended 
trustee may, within a reasonable period, disclaim it and such disclaimer shall 
prevent the trust property from vesting in him 


A disclaimer by one or two or more co trustees vests the trust pro - 
perty in the other or others and makes him or them sole trustee or trustee* 
from the date of the creation of the trust 


Illustration t 


(a) A bequeaths certain property to B and C. his executors, as trui 
B and C Drove A s w-iii th,«- *tsel f an acceptance of the tru$ 


tees for D, B and C prove A s will ‘ f his is n 
and B and C hold the property in trust for D 


(b) A transfers certain property to B in trust to sell it, and to pa> 
out of the proceeds, A s debts B accepts the trusts and sells the propert) 
So far as regards B, a trust of the proceeds is created for A’s creditors 

(c) A bequeaths a lakh of rupees to B upon certain trusts and apP oinl 
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his executor. B severs the amount from the general assets, and appro? 
pnates it to the specific purpose. This is an acceptance of the trust. 

Requisites for the creation of a Private Express Trust at a glance 

Sections 4 to 10 lay down the following requisites for creating a 
private express trust. 

/. Author of trust (Settler) (S. 7) 

He must be a person competent to contract and dispose of pro¬ 
perty. 

2. Beneficiary (S. 9) 

He or they must be person or persons capable of holding property 
and reasonably certain. Where there are more beneficiaries 
than one, the author of trust may be one of the beneficiaries. A 
trust would not be created , if all the beneficiaries decline to 
accept the trust. 

3. A trustee or trustees ( S. 10) 

He or they must be persons who can be transferees according to 
law. A trust never fails for want of a trustee. Where the trus¬ 
tees appointed by the author of trust die, disclaim etc. the court 
shall provide a trustee. A minor may be a trustee, but he is not 
a proper trustee. 

4 Subject-matter of trust (S. 8) 

Subject matter of trust may be movable or immovable property 
transferable according to law. It cannot be mere beneficial 
interest, for there cannot be trust upon trust. 

5. Certainties (S. 6) 

O') Certainty as to intention. 

07) Certainty as to beneficiary. 

(Hi) Certainty as to subject-matter of trust. 

A trust which lacks certainty in any one count, will be > void for 
vagueness and uncertainty. Intention to create 'Trust’ must be 
indicated with reasonable certainty (i) by words (written or 
spoken) or (ii) by acts (conduct). Beneficiary must be stated 
with reasonable certainly, and so should be the trust-property. 

6. Lawful purpose (S. 4) 

A trust for unlawful purpose is void. 

7. Transfer of the subject-matter of trust (S. 6) 
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Author of the trust shall transfer the subject-matter of trust to 
the trustee In case of movable property, there must be actual 
delivery and in case of immovable property there shall be a regis¬ 
tered instrument 


Exceptions 

(i) When an author of the trust is himself to be the trustee, for 
in that case there is a mere change of capacity and conveyance of 
property ts deemed by law 
(it) When a trust is created by will. 


8 Acceptance and Disclaimer (S 10) 

A trust whether inter vivos or fry will can be created without 
notice to or acceptance by the trustee A declaration of trust 
completes the trust qua the author of the trust Trust never fails 
for want of trustee No one is bound to accept the trust But, 
once it is accepted, the trustee comes to hold the office of trustee 
and all the duties and liabilities of a trustee devolve upon him 
Acceptance may be express or by conduct Presumption is ‘ n 
favour of acceptance If, therefore, a trustee does not intend or 
desire to act as trustee, he should disclaim ntthout unnecessary 
de l ay 


9 Formalities as to writing and registration (S 5) 
Where trust property includes immovable property 
(a) 7 rust must be declared in writing which may be 
(t) a non testamentary instrument 


9r 

00 a Will 

signed in either case by the maker of the trust or trustee 
And 

(b) In case of non testamentary instrument it be registered, 
according to the provisions of the Registration Act 

Where trust property Is only movable property . 

(a) It may be created in the same way as in case of immovable 
property 

Or 

Oral declaration accompanied by transfer of ownership of 
the property to the trustee 


a, f dre Sistration will not be applied so as to 
a Wi }f re a Person has held certain property os 
to plead want °S writing or regis 
trustee ^ he trust deed and thereby escape the liabilities of o 
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OF THE CREATION OF TRUSTS 

The subject may be discussed under the following heads : 

I. Parties necessary for the formation of Trust. (S. 3) 

II. Who may create Trust ? (S.7) 

III. Who may be a Beneficiary ? (S.9) 

IV. Who may be a Trustee ? (S.10) 

V. Subject-matter of Trust. (S.8) 

VI. Lawful purpose. (S.4) 

VII. Certainties of Trust. 

VIII. Acceptance and Disclaimer. 

IX. Trust how made ? 

I. Parties necessary for the Formation of a Trust. (S. 3) 

Three parties are required for the formation of an express private 

trust. 

(1) Author of the trust (Settler) 

(2) The party for whose benefit the property is' placed under trust 
called beneficiary or cestui que trust. 

(3) The person or persons who undertake to hold the property as 
trustee 8 


II. Who May Create Trust (S.7) 

Section 7 of the Trusts Act lays down that an express private trust 
may be created— 


(a) by every person who is competent to contract ; and 

(b) by or on behalf of the minor, with the permission of a principal 
Civil Court of original jurisdiction ; 


Provided, that the power to create trust is subject to the lawjto the 
time being in force as to the circumstances and e 
author of the trust may dispose of the trust-property. 


8. Trust, however, does not fatl to, of trustor. Tho Court sh.il pro.id. u 

trustee. 
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A trust involves the divesting of ownership of certain property by 
one person and vesting it in some other person for the benefit or use of a 
third person It is, therefore, primarily a transfer of property and should 
as such comply with the requirements of a valid contract of transfer ot 
immovable property 9 A trust would be void in the circumstances m which 
a contract (except for want of consideration) would be void 

The following may create a valid trust — 

(t) Persons competent— 

Author of the trust must be a competent person, sut juris and not 
of unsound mind Section 11 of the Contract Act lays down that, ‘every 
person is competent to contract, who is of the age of majority according 
to the law to which he is subject, and who is of sound mind and is not 
disqualified from contracting by any law to which he is subject Section 
of the same Act purports to lay down that a person of unsound mind when 
he is unsound cannot contract The age of majority for making transfers 
is 18 years 10 except in the case of a ward under the Court of Wards Act, 
when the age of majority is 21 years 

(u) Minors 

A minor may also create a trust with the permission of the District 
Court 11 or High Court within the presidency towns, provided that the 
minor according to the personal law is capable of disposing property A 
Hindu minor cannot make a will 1 * and as such '•annul create a trust under 
a will A minor cannot himself create a trust He will have to act through 
his guardian The guardian shall have to obtain permission frow 
District Court to create a trust Since a minor cannot apply to a Court 
except through a guardian, the Law Commission has suggested the reword 

ing of the sub clause as under 

“On behalf of a minor, by his lawful guardian with the permission of 
the district court " 

The rule of obtaining permission from the District Court for creating 
a trust on behalf of a minor is meant to safeguard the interests of the minor, 
for otherwise a guardian may waste away minor's property 


9 Section 7 or the Tranter of Property Act If82 provides that every person compe 
tent to contract and entitled to transferable property or authorised to dispose ol 
transferable propert* not his own is competent to transfer such property *nb« r 
wholly or in part and either absolutely or conditionally in the circumstances to 
the extent and tn the manner allowed and prescribed by any law for thetiroe 
being in force. 

10 See Section 3 of the Indian Majority Act 

11 The Law Commission has in the 17th R eport , recommended the substitution of 

the word District Court for the principal Civil Court of original jurisdiction. 

12. See Section 39 of the Indian Succession Act. 1925 
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(iii) Lunatic 

A lunatic can create a ‘trust’ during lucid intervals. _ It may be inter 
vivos or under a will. Law generally presumes sanity, but where lunacy 
has once been established, burden of disproving it lies on the lunatic. 

(iv) A married woman 

A married woman can create a trust to the extent of her power of 
disposal of the subject matter of trust. Thus, a Hindu married woman can 
create a trust regarding her stndhan, it being her absolute property. 

Ill Who may be a Beneficiary—(Section 9) 

Section 9 states that every person capable of holding property may 
be a beneficiary. Ability to be a beneficiary is co-extensive with the capacity 
to hold property. In English law ‘beneficiary’ is termed cestui gue trust 
which means ‘he to whom is the trust.' 


The following persons may be beneficiary:— 


(i) An unborn person, provided that the trust does not offend 
against the rule against perpetuities which is applicable to private trusts. 13 

(ii) A child en ventre sa mere. 

(iii) A minor. 


(iv) A married woman. 

(v) An alien but not an enemy alien. 

(vi) A corporation. 

(vii) Author of trust may himself be one of the several beneficiaries 
but he cannot be the sole beneficiary. 

(viii) A trustee may be a beneficiary, provided : 

(a) one or more of the trustees may be among the several beneficia¬ 
ries of the trust ; 

(b) one of the several trustees may be the sole beneficiary of the 

trust; 

(c) the sole trustee of the trust may be one of the several beneficia¬ 
ries of the trust ; 

(d) if there are several trustees of a trust, some of them may be 

among the list of the beneficiaries. _ 

(e) The sole trustee of a trust cannot be the sole beneficiary of t e 
trust for in that case the two capacities absolutely overlap. 

Disclaimer by the Beneficiary 

A beneficiary is not bound to accept the beneficial interest in the 


/V 13. D. Basu, A Text Book of Equity, 3rd. Edn., p. 94. 
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trust He can disclaim Notice to the beneficiary or a iceptance of bene 
ficial interest is not the sine qua non of trust If one of the benefictariM 
disclaims, the trust will be valid to the extent of the interest of other bene 
ficianes Presumption is m favour of the acceptance In case of the sole 
beneficiary, the disclaimer will extinguish the trust The Court unlike the 
trustee is not hound to furnish a beneficiary. 

Restraints on Married Woman 


Where a married woman professing Hindu or Mohammedan religion 
is a beneficiary, restraints on alienation of her beneficial interest cannot be 
imposed Under section 10 of the Transfer of Property Act, 1882 , such 
restraints are repugnant to transfer and therefore void But, where a roamed 
woman of denominations other than a Hindu or Mohammedan is a bene 
nciary, a restraint on alienation of her beneficial interest during marriage i* 
valid ana binding In England restraints on alienation by a married woman, 
during her marriage were generally imposed in marriage settlements, but 
Hindu law or Mohammedan law did not countenance such restrictions 
and the same rule has been retained in section 10 of the Transfer of Proper 


IV Who Can be a Trustee—(Section 10; 

a ?5 c,10n '0 states that “Any person capable or holding property ml 
I,*, 1 nil,?,'^ ut ', wh ' re the trust involves the exercise of discretion, hr 
cannot esecute it unless he is competent to contract ” 

hold t" a Pr iomtc<1 as a trustee depends upon the capacity to 

nrov,ded P 'h ty _, tv ' r ) r P' rs ,°t> is pema facte entitled to hold properly unless 
Cons It tut Is C of' P S y law - custom »r usage Article 19(1) (ft of tic 

hold and disn?e.of dla statcs , " AU citizens shall have the right to acquire 

r Thc Stat ' "toy. however, tmpose reaeomHe 
S X C ! th,s footlootmtal right in the interest of the general 
puwtc nr for the protection of the interests of any Schedule Tribe etc 

The CMdd!ons n lr C1> ™ 10 ? 15 that ftc lnjstM must be competent to contract 
Contra* A* iffsc? P " nCy , a " d »” >” sect.ons 11 and 12 of tic 
10 or the Trusts Act, .mposcs this condition 
ofdimmn\n Jui??c' !X l a ‘" on ofths <'“* «*■<* involves the exercise 

tsSSss 

mstered bv PROPfr *JLJ >cne ^ c,a ry has the right to have the trust adm { 
who are A the^r ££? “ 5 ^“'°" 1 “ «— 


A ratSU* abtoad ' an al1 ™ enemy, a person having tur 
nS"nt oS'f nt WUh **“< o f 't' beneficiary, a person 10 
and unless the personal law of the bene- 
Clar y henvise, a married woman and a minor " 


The Law Review 


217 


As the persons mentioned in the Explanation reproduced above are 
not proper persons to be trustees and liable to ! be removed by the Court, it 
is desirable that such persons should not be appointed as trustees. 14 

Minor, Idiot, Lunatic 


Can a minor, an idiot or a lunatic be appointed as a trustee? In 
the light of section 10 read with section 60 of the Trusts Act, it may be 
said that a minor, an idiot or a lunatic is a competent trustee but not a 
proper trustee. As observed earlier a minor cannot execute a trust involving 
the exercise of discretion and in actual life there can hardly be a trust which 
does not involve the exercise of discretion Practically, therefore, a minor 
will never be appointed as a trustee. In view of this situation, the Indian 
Law Commission has in its 17th Report recommended the amendment of 
section 10. In para 20 of the Report the Commission observes as under : 


“The first paragraph of section 10 consists of two parts. The first part lays down 
that every person capable of holding property may be a trustee. If the section stops 
there, minors, lunatics and people of unsound mind who are not competent to contract 
may also be proper trustees as they are persons capable of holding property. Several 
difficulties will arise if such persons are qualified to be trustees, as the office of a trustee 
requires the exercise of discretion and judgement in various matters relating to the 
administration of the trust. The section, therefore, in the second part proceeds to draw 
a distinction between acts which involve the exercise of discretion and acts which do 
not so involve. In the former case, it is provided that a person who is not competent 
to contract cannot be a trustee. In other cases, it is permissible to have a person who 
is either a minor or an idiot or a lunatic as a trustee. It is very difficult to draw a line 
of distinction between matters of purely ministerial character involving no exercise 
of discretion or judgement and matters which involve exerctse of discretion and judge¬ 
ment. Further, a person appointed as trustee has to choose whether to accept or refuse 
to accept the office. This is also an act involving exercise of discretion. Until there 
is a valid acceptance by him, he cannot act. The trust cannot function. To permit, 
therefore, a person incompetent to contract to be a trustee would be to create difficulties 
and deadlock in the administration of trust. In England, by section 20 of the Law of 

Property Act, 1925, it was provided that the appointment of an infant to be a trustee in 

relation to any settlement or trust shall be void but without prejudice to the power to 

appoint a new trustee to fill the vacancy. This provision has to be read with section 36 

of the Trustee Act, 1925 which provided the machinery for filling up the vacancy. Lewin* 

• . . . nq trustees. Lunatics or idiots also stand on 

is strongly against the appointment of infants as irusi 

the same footing.” 16 


To avoid the difficulties the Commission has 

person incompetent to contract may be aS g S and he accepts 

not be permitted to execute the trust until the disability ceases and he accepts 


recommended that a 
but he should 


T _ ,« . t—_ ?o also see Muhammad Nasim v. Muhammad 

14 Lewin on Trusts, 15th Edn., p- 2S. Also see 

Ahmad, A. I. R. 1914 Oudh 408. 

15. Lewin on Trusts 15th Edn; p- 29. 

16. 17th Report of the Law Commission, p. 8. 
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the trust The Commission further recommends that section 73 may as 
well be so amended as to authorise the court to appoint another person to 
be a trustee in his place until the disability ceases and he accepts the 
trust 

Married Woman 

There is nothing in Hindu Law or Mohammedan Law prohibiting 
the appointment of a married woman as a trustee, therefore she can be 
appointed as a trustee under the Trusts Act 17 

Alien 

An alien domiciled in India but not an enemy alien can he appointed 
as a trustee However, a person domiciled abroad or a person having an 
interest inconsistent with the beneficiary should not be appointed as trus 
tee as they are not proper trustees 

Corporation 

A corporation may be appointed a trustee, for the word ‘person 
m section 7 includes a corporation The old fiction that to repose conn 
dcnce a conscience is required and as a corporation has no conscience, it 
cannot be appointed as a trustee is no longer a good law Under the exist 
ing law a corporation can be a trustee as well as an author of trust 

Public Servant 

A public servant is a competent trustee Section 22 of the Religions 
Endowments Act, 1863, prohibits the appointment of a public servant as 
a trustee of a mosque, temple or other religious institutions but this dis 
ability does not appl> to the private trusts 

Insolvent 

An insolvent person should not be appointed as a trustee (Krishanji 
r Sadasiva) 18 However, a person who was solvent at the time of appoint 
ment as a trustee does not automatically cease to be a trustee on becoming 
insolvent but continues to hold the office of a trustee until removed by the 
court (Satya Kuikar Datt v Ktson Chandro Smha) 19 

Author of trust 

An author of trust can himself be one of the several trustees and 


IT D Basilobserves * * Minors and named women maybe proper trustees if the 

personal law allows them to be trustees In Hindu and Mohammedan families 
a minor son often succeeds lo the r ropeny burdened with the trust for depen¬ 
dent relations of Ms father S.milarly sometime ,t« found that a n»rned 
woman is made by her father trustee for herself and her son and daughter ’ (Text 
Boob of Equity, 3rd Edn p 95) 

IS. AIR 1927 Mad. 249 
19 A- 1 R- 1954 Cal 432 
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even the sole trustee. 20 
V Subject-matter of Trust-(Section 8) 

Section 8 enacts that the subject matter of the trust must be property 
transferable according to law to the beneficiary. Section 6 of the Trans¬ 
fer of Property Act lays down that every property is transferable except 
that which is made non-transferable by that section or any other statutory 
law or custom. Section 6 makes several properties absolutely non-trans¬ 
ferable, and some transferable under certain circumstances Spes-succes- 
sions, chance of an heir to succeed, mere right to sue, salaries to accrue, 
pensions, public office etc. are non-transferable Right of Easement cannot 
be transferred apart from the dominant heritage. Hindu Law places restric¬ 
tions on the transfer of coparcenary property and the property dedicated 
to religious uses. Mohammedan Law prohibits transfer of wakf proper¬ 
ties. Several local Acts and customs forbid transfer of ancestral land and 
tenancies and tenures. An insolvent cannot transfer his property. 


Actionable claims are transferable, and so is the business and the 
managing agency. 21 Trust of immovable or movable property abroad can 
be created provided the trustees are within the jurisdiction of the court. 
Trust of immovable property abroad must be valid according to the law of 
the place where it is situated. (See section 4 Trusts Act.) 

Beneficial Interest Excepted 

Section 8 forbids the creation of trust upon trust. It lays down that 

the subject-matter of the trust must not be merely beneficial interest under 

a subsisting trust'. According to Indian law, the beneficiary has only 
a‘beneficial interest’or interest of the beneficiary which constitutes the 
rights of the beneficiary against the trustee as the owner of th c trust pro¬ 
perty. Since it is not an ownership, the law forbids it to be a subject-matte 
of trust and thereby avoids the complications of trust upon trust. 

In this respect Indian law differs from Englishi law-' 
connection it will be of interest to know that the 

has in its report turned down the ^ suggestion to omit the g™***.^ 
not be merely beneficial interest under the existing 
The Commission observes: 

“It is no doubt that in England there can be a trust of an equitable estate or 
chose in action or of a right or obligation under an ordinary legal contract just as 
much as a trust of land. [Seethe observations of Lord Shaw ,n Strathcona S. S. Co 
v. Dominion Coal Co., <1926)0 A. C. 108(124). In India the enable estates are no. 
recognised. The Law Commission which considered the Indtan Trust Bill, 1879, was n 
in favour of creating trust in respect of beneficial interest of the bene cia.y. t e roa *°" 

being that recognition of such a trust would give * of Objects and Reasons, 

endorsed by the Government as could be seen from 

i 


». See definition of 'Transfer' in fee,ion S of fb. Tr»«»f« °‘^ 
21. J. and K. Trust V- Commissioner Income Tan, A. • ■ 
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(Gazette of India, 1880 Part V, p 431) 


“Tic Law Commission has agreed with th j 


In Pestonji v Jalhhoy 15 , property given to a person receivable bj her 
on the death of his mother was held not a beneficial interest and therefore 
a valid trust 


VI Lawful Purpose 

Section 4 says that the purpose of the trust must not be unlawful The 
purpose will be unlawful where— 

(i) it is forbidden by law, or 

(u) it would defeat the provisions of any law, or 
(m) it is fraudulent, or 

(tv) it involves or implies injury to the person or property of another, 

(v) the court regards it as immoral or opposed to public policy 


£ tTu ? 1 UNLAWFUL PURPOSE is VOID Where trust x 
partly for unlawful purpose and partly for lawful purpose and the 

b , s ^ v ? rcd from other, the trust will be valid to lb 1 

1 law / u l Purpose Where the two purposes cannot b< 
disintegrated, the whole trust would be held void *' 


unlawful ? r unIawr “[ purpose should be distinguished from a tryst for 
S"™““ Whcreas ’*■' r °™" void, the latter is wM 
Iheconuder’t"here A transfers certain property to B in trust for C and 
w™ °" fot '5' ,ransr " IS 'Nepal, e g, future co-hahilation ttl 
the trasf Th. i ft" 1 *&" >*neficiar, ptead illegality and refuse to derate 
cortSat,™ “ lh ,? rof,he ‘ rus ; “"not revile the trust for failure » f 
policy Thus— n l ^ C ground tNat the consideration is against the publte 


„„„„„ irV ' V „ > T.' A cony eys prope.i, id B in Inist to apply the profits » 11 
emale foundlings to be teamed as pxoslitules the mm is vo’d (23] 

smoeetineSi W1 '”' A '“‘t"'" 1 "" properly lo B so Inist to employ it 10 carrying «" 
smuggling business, ami out ol profit, tbeeeot to sopport A's cbildreo, the tnr.t is«»'«' 

foV a a' 3 ’ * tran,, ' r ' "'"P'ttyB while in msolveot cteumslances, 10 «* 

theWditor^of A (27) ^ " <Jedared Ins "’ ven t the trust is invalid and nol binding C1 


ttlL.Report o! Ihe Law Commission, p 8 
A I Vf lWBom,« 

"“'^'.‘’" ^"fthecontmol Act 


? s ec tlfaf* 


‘wioo (a) to Section 4 


\ 1 section 4 

Sec .U^ v 8 t 10 ft (b) to Sc« 10 n 4 


— -‘ton to) t i 

Sce Jlfoiira) fI< 3n (cl to 
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A private-express-trust created for the following purposes shall be 
void on the ground of unlawfulness. 

(1) _ A testamentary or non-testamentary trust tying up the property 
for a period which offends against the rule of perpetuity 28 laid down in 
Section 14 of the Transfer of Property Act, 1882, or section 114 of the 
Succession Act, 1925. 

(2) A testamentary or non-testamentary trust for the benefit of 
unborn persons in violation of the rule laid down in section 13 of the 
Transfer of Property Act, 1882 29 , or section 113 of the Indian Succession 
Act, 1925. 

(3) A trust for the accumulation of income not warranted by 
Section 17 of the Transfer of Property Act, 1882, or when made under a 
will, infringes section 117 of the Indian Succession Act, 1925. 

(4) A trust offending against the law of Insolvency or Income Tax 
Laws etc. 20 

(5) A trust tending to genera! restraint on marriage or encouraging 
divorce or dissolution of marriage or for future illegitimate children. 

(6) A trust which creates estate tail, 31 or alters the law of descent 
or succession. 

A private-express trust for the following purposes would be lawful. 

(1) A trust for superstitious purposes. (Rupa Jagat v. Krishanji). 32 

(2) A trust for payment of debts to the creditors of the settler. 33 


28. Section 14 of the Transfer of Property Act lays down : "No transfer of property 
can operate to create an interest which is to take effect after the life-time of one 
or more persons living at the date of such transfer and the minority of some 
person who shall be in existence at the expiration of that period, and to whom, 
if he attains full age, the interest created is to belong. 

Section 114 of the Succession Act, 1925 corresponds to Section 14. 

29. Where on a transfer of property an interest therein is created for the benefit of a 
person not in existence at the date of transfer, subject to a prior interest created 
by the same transfer, the interest created for the benefit of such person shall not 
take effect, unless it extends to the whole of the remaining interest of the trans¬ 
feror in the property- 

30 Elliot, Official Receiver Cuddapda v. Subbia, 50 Mad. 815; Exparte Hillman, In 
Re Pumfrey. (1879) 10 Ch D. 622. 

31. Tagore v. Tagore, (1872) 9 B. L. R. 377. 

32. 9 Bom. 69. (Such trusts are void in England). 

33. See section. 78 illustration (c), Section 11 (Explanation) Trusts Act, 1882. 
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Effect of a Trust for Unlawful Purpose 

Where a Hust is created for an unlawful purpose or 
purpose, the court will neither enforce the trust , , h / t °ust to recover tie 
.Mended to be benefited nor ass,st the author of the trust g l5adm g 
estate for the maxim is me/,or esl : confine P"”". , hc credit of 
case Re Great Berlin Steam Boat Co ”, X placed money to » wlt h 
the company, for the purpose of g.v.ng the company a fictmou f „ 

the understanding that the company was to hold °” 0 f X and 

him Some of the amount ivas withdrawn with the consent o n 
then the company was wound up The Court of Appeal re 
the balance of his money 


English 


VII Certainties of Trust 

Seaton 6 enacts the RULE OF THREE CERTAINTIES of - 
law Lord Langdale in the leading Equity case Knight v K B tfUSt 
that there is no particular form or expression necessary to . m the 

but three certainties are essential to the ereauon of trusts nam ly.W^ 
words must be so used that on the whole they must be construed sip ^ 
live, (2) the subject matter of the trust must be certain (3) tne J 
the persons intended to have the benefit of the trust m matter 

Briefly, there must be (i) certainty of words (n) certainty of subje 
(m) certainty of objects 

The reason behind the rule of certainty was given by Lord Eldo 
in Moncc V Bishop of Durham 3 * as under 


‘A* it u ihc maxim that the execution of the trust shall be under the a<J 

the Court, it must be of such a nature that it can be under-thu control so l a ^ 
ministration can be reviewed by the Court, or if the trustee died, the Court sc 
execute the trust, a trust therefore shall be such which in case or maladmmis t ^ 
could be reformed and due administration directed and then unless the subjects an 
objects can be ascertained upon principles familiar in other cases it must be deci e 
the Court can neither reform maladministration nor direct a due administration 


34 26 Ch 616 

35 (1840) 3 Beav 148 Facts of Knight v Knight "A testator devised and bequeathe 
real and personal estate to his brother, directing the payment thereout of certain 
legacies and adding, “I trust to the liberality of my successors to reward any 
my old servants and tenant* according to their deserts and to their justice m con 
tmuing the estates in the male succession * Certain persons In the m3lc li*> e ® e 
a bill against the brother praying a declaration that he held the real estate up°“ 

trust to settle it upon himself for life with remainders to them and their 
successors It was held that the words which were of precatory nature were not 
tufficiently clear to make it certain that the words were intended to be effected *nr 
to make it certain what were the interests to be enjoyed by the objects The bin 
was accordingly dismissed 

3A (1804110 Ves 522 (539) The same has been said In Chottabhal v Jansn Chandra 
A 1 R 1935 P C 97 
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Section 6 embodies the aforesaid rule of CERTAINTIES. It says, 
subject to section 5, a trust is created when the author of trust indicates 
with reasonable certainty by any words or acts— 

(a) an intention on his part to create thereby a trust; 

(b) the purpose of the trust ; 

(c) the beneficiary ; 

(d) the trust-property. 

Now we proceed to elucidate these points. 

(a) Certainty of Intention 

Equity looks at the intention rather than the form. No particular 
form or language is prescribed for the creation of trust. What is needed 
is the declaration of an intention to create trust. Manifestation of intention 
is essential. Manifestation means ‘an external expression of intention as 
distinguished from an undisclosed intention.’ The words, oral or written, 
must indicate imperative intention to create trust. Section 5 prescribes 
certain rules of manifestation of intention. It sa\s that trusts inter-vivos 
relating to immovable property shall be in writing and registered. Trusts 
of movable property can be effected by oral declaration accompanied by 
transfer of legal possession to the trustee. 

Declaration of intention connotes that there should be communica¬ 
tion to the trustee or beneficiary or it must come to the knowledge of the 
trustee etc. A trust created by will satisfies these conditions for in a wilt 
there must necessarily be at least two attesting witnesses. The question of 
determining intention from the words in the instrument of trust, particularly 
wilts, has been difficult for the courts. We may, therefore, note some illus¬ 
trative cases. 

In the following cases, in the absence of contrary intention, trust 
would be held to have been created : 

(1) Where the owner of certain bonds declared that he held th« bonds ‘for the 

benefit of B’ or ‘the use of B’. 

(2) Where the owner of Rajmahal estate, by deed transfers Rajmahal to B and 
*t the same time hands B a letter signed by A, directing B to sell the estate and pay 
the proceeds to C. 

(3) Where the owner of Rajmahal estate, devises it to B, with the declaration, 
in the will, that B shall give the net income thereof to C during C’s life and that on C’s 
.death he should convey Rajmahal to D. A trust in favour of C and D is created. 

The test for determining intention is: Do the facts impose an 
obligation upon the trustee ? If so, the trust would be deemed to have been 
created. Recently in the case of Allahabad Bank v Commissioners of Income- 
Tax, 37 the Supreme Court has reiterated that a trust involves imposition of 

' A.1- R. 1953 Supreme Court 476. 
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an obligation on the trustee Where the alleged deed does not impose any 
obligation on the trustee, there cannot be a voluntary trust The Allahabad 
Bank bad floated a scheme for the benefit of the employees of the Bank 
according to which huge sums were transferred to that fund for gtvteg 
pensions and other benefits to the employees However, according to the 
scheme the Bank was not bound to pay the pensions It was held that as 
it was not obligatory upon the Bank to pay the pensions so no trust would 
be deemed to have been created 


In Chambers v Chambers 58 , a sole proprietor of the Company open 
ed a separate account in the name of his wife in Company’s books and 
placed large sums to her credit Interest paid to the wife on aforesaid 
amounts was described as ‘deposits’ or ‘unsecured loans* in the Company's 
books but as a ‘gift’ to the wife in letters issued to the wife by the Company 
It was held on these facts that no trust was constituted in favour of th* 
wife 

PRECATORY TRUSTS 


Since no language has ever been prescribed for creating express 
private trusts, the Courts of Equity in England had quite often to construe 
^ r ^‘ n ,. WOrds m settlements lo determine if a trust had been created 
rJlSfc 1 ' y ,\ r0sc ^“tfernng Intention to create trust from precatory words 
us _ tbe aut hor of trust Precatory words mean words indicating* 


K’; ^l^ at , y \ bcs ^ cb - des,rc ' hope, confidence and the like The record 
the Chancellors in its more parental days shows that 


, h „, „ ’, J iu ns more parental oays -- 

words werc generally construed as imperative manifestation 
1. J 1sbt ‘°J \ 10 cr . cate J trust However, by the end of the last century tie 
courts were less inclined lo hold precatory words as constituting trust ,f 


words 


were cnSJnS* * ere , cal,ed PRECATORY TRUSTS as precatory woo 
ty transferredlnH ” cale , trust The earlier view was that where the propc 
lory words w«r ^ ob J ccl ^ of the intended trust were certain the pre® 
The modem vi^f ,c C ?w S * derCd as raa mfestation of in ention to create trust 
■defiSte .S^n, V ha i a t,ust ^o«W he deemed to have been created 

cumsSnce;“ofTe ° 1116 ***“ ,D Crea,e lrust ’ 15 roade oul from thC * 


case, a^tesmtor K ha? lil, *L ,S re P rescnl ative of the earlier view In tin 

daughter saymg made a res,dua *y bequest in favour of bis survival 


38 A U 1948 P c 78 Also sec A I R ISIS P C. 168, and A 1 R 1953 M* d 
therein 11 ' 5 ^ * L “ W| ° f En * land Vo1 38. 3rd Edo. p ]83J and the cases 


S r dfa Kum “’ A 1 H 1959 Punjab 92. where it »* 
m ,n, whether of ‘htention and not the actual intention which 

t>awaVbaca A ^ ^ ‘ T ^ ” * 

41 (1795) 2 Vet 5» 
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“...hereby recommending it to such daughter to dispose of the same after her own 
death and the determination of the several trusts aforesaid unto and among the children 
of my said daughter Anne Malin and my nephew John Lowe of Ferry Bridge desiring 
that his reputed daughter Ameba, though born before marriage may be considered as 
one of the children.’’ 

It was held, as there was a fiduciary power in favour of the children and 
that power was not exercised by the donee, the children took the residue of 
the personal estate in equal shares. 

The change of view of the English courts is indicated in Re. Adams 
and Kenisington Vestry, (1884) 27 Ch. D. 394 (C. A.) and Oldfield, (1904) 

1 Ch. 549 :— 

In Re Adams and Kenisington Vestry, (42), A, by his will, gave all his real and per¬ 
sonal property to tho absolute use of his wife, her heirs, executors, administrators, and 
assigns, in full confidence’ that she will do what is right to the disposal thereof as bet¬ 
ween children either in her lifetime or by will after her decease. It was held by the 

Court of Appeal that the widow took an absolute estate in the property unfettered by 

any trust in favour of the children, for tho words ‘in full confidence did not create any 
trust in favour of the children. 

In Re OldfieldW), A gave all her property to her two daughters equally as tenant*- 
in-common for their absolute use and benefit, adding, •«ny desire is that each of my said 

two daughters shall during the lifetime of my son pay to him one-third of their respec¬ 
tive incomes out of moneys and investments under my will It was held that the daughters 
took absolutely unfetterded by any trust in favour of the Bon. 

In Re Williams, (44) the testator Williams gave by will his residuary estate to his 
wife'm full confidence and wished her (i) to keep up a policy of insurance on her own 
life for Pounds 1000 and leave the same by her will to their daughter and also (») to leave 
by her will to the daughter Pounds 300 which would by payable te her on testator’s death 
on account of tho policy on her own Ufa. It was held in that case that no trust was 
created in favour of the daughter in respect of the policies and the widow took the gift 
of the residuary estate absolutely and unconditionally* 

In Knight v. Knight 45 the precatory words were held not to constitute 
a trust. 

According to the American Restatement of Law, a valid trust would 
not be created in the following cases 46 : 


42. 


43. 

44. 

45. 

46. 


(1887) 27 Ch. 394. 
(1904) 1 Ch. 549. 
(1897) 2 Ch. 12. 


See page — supra 
American Restatement 


of Law of Trusts, Vol. 1, Sec. 25; pp. 77 to 79. 
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Illustrations 

(1) Where A bequeathes Rs 10,000 to B ‘desiring that he should use it for such 
purposes as he might think the testator would deem wise In the absence of othtf 
evidence B is the full owner 

(2) Where A devises and bequeathes all hw property to B ‘hoping he will coou 
nue it in the family In the absence of other evidence B is entitled beneficially to tht 
property and docs not take it m trust 

(3) A executes a will devising and bequeathing all his property to B, ha wife 
expressing the wish that she would have it to our two daughters C and D Later a *°° 
ii bom to A and B A dies In the absence of other evidence, B is entitled beneficially tc 
the property and does not take it m trust 

(4) A devises and bequeathes all his property to B, his wife, “desiring her to giv* 
all her estate at her death to my relations’* Since the expression of desire appl'« $ 
not only to A’e property, but also to B’s property as to which A had no power to 
•reate a trust, he does not presumably intend to create a trust as to his property In tb* 
ibsence of other evidence, B is entitled beneficially to the property and does not take 
it In trust 

(5) A devises and bequeathes all his property to 'B* hoping he will let C, b® vt 
a good part of it In the absence of other evidence, B is entitled beneficially to th« 
property and does not take it in trust 

be discussed ^°^ ow,n ® I Qd,an cases the question of precatory trust came to 


t Ra y n °r (a Privy Council case) is the leading and 
T/e JSLSSl Iv™ , whlch lt r WaS held b * their Lordships that three certainties 
bv hK w. 11 L 1“ n ^ SC ? f Priory trusts In this case, the testator gave 
wdlactrastlv mM, r d °h if* Wh °I e of the P r °P crt y ‘feeling confident that she 

by he? JU i S t w as m thc same when no l ° n * er r P WT i d 

wife hence she tnoV tbc ^ ords wer e in the nature of an appeal to the 

wne, hence she took ,t absolutely and there was no trust 

in a V Prov,nce of Bihar 48 the words in dispute 

ind T at mesem y s^no C .t eSS ,° r and 1 bave fr0m time t0 timc maintained 
various parts of the count™ va I ,0Us Te,| gious and charitable institutions in 
andwhNSSbcn Y W ‘ Sh a ° d 1 dirCCt my ***!" 
the provisions of my smU do P J° pcr,y e,lher as my he,r or undcr 

tulions in the manner I am doSu and to" d ma,n ! ai n a nd support such msti 
hereto a scheme giv'i, lht S ? t n 0 f a !" ,d 1,1 d,fficuhieS ! havc a ™ e « d 
amount which I spend yfarlv for f the ,nst »tutions aforesaid and th« 

tract,on of w„l, ft SS5L7ES££i2E2 “°° 


47 (11*2) 71 C. 321 
4* AIR 1542 Pat 435 (F B> 
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Illustration (a) to Section 6 

Illustration (a) to section 6 reads : 

"A bequeathes certain property to B, having the fullest confidence that he will 
dispose it for the benefit of C. This creates a trust so far as regards A and C." 

The words used in the illustration are precatory and yet the Legis¬ 
lature has said that these words will constitute a trust. It is doubtful if 
today the courts will in such cases hold that a trust has been created. In 
fact the illustration constitutes what has been termed as precatory trusts i n 
Equity In 1882 when the Indian Trusts Act was enacted, the Courts in 
England leaned towards the recognition of precatory trusts. As observed 
earlier, with the turn of the century in consequence of the fusion of the 
Common Law and Equity, after the passage of the Judicature Act, 1875, 
the tide was against the precatory trusts This illustration may be in con¬ 
sonance with the law and practice of the Equity Courts in England in 1882, 
but not now.' 19 

(b) Certainty as to Purpose 

Purpose of the trust must be indicated with reasonable certainty to 
constitute an express voluntary trust 50 As observed earlier the principle 
underlying the rule of certainty is that the court has to supervise the trust 
and direct its due administration in case of non-execution or mal-execution. 
If the purpose of the trust is not certain it would not be possible for the 
court to execute the trust. An uncertain trust is void. 

The rule of certainty of purpose or object is not as rigidly applied in 
Public Charitable trusts as in the case of Private trusts. Rule of Cypres (as 
nearly as possible) is applied in construing the purpose of the Charitable 
trusts. 

In the Punjab case Shadi Ram v. Ram Kishen 51 the object of the trust 
was stated as “advancement of medical aid 1 to human beings or for other 
charitable purpose in accordance with the absolute discretion of the trus¬ 
tees ” It was held to be an uncertain object and the trust was declared void. 

That trust money be used 'for any ceremonial purpose in the family’ 
or for ‘Vanabhojanam Dharman 82 are not vague trusts, but a trust lor 
Dharmao Kam 83 is void for uncertamty. 

(c) Certainty as to Beneficiary 

It is one of the essentials of a private trust that the persons to be 


49. See the observatins made by D. Bose in Text Book of Equity. 3rd Edn., p. 103. 
1 50- Official Receiver V. Kulandaivetan A- I. R. 1946 Mad 519- 

I 51. Shadi Ram V. Ram Kishan A. I. R. 1948 E P. 49. 

52. Mathusami V. Rayalu; A I. R. 1925 Mad. 689. 

53. Shambali v. Goverdhan, A. I. R. 1925 Sind, 195. 
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Th= mow-s «»' 

point 

Illustrations 

a berths ~rt,n property ». 

^vZJZ-T ts PC — — —* —» ,h, " f 
it no, created IS <■!”»>' <»! m ,„ 

(i) A bequeaths certain ptopeny to ®.This d"« “* 

- -rb.^^rr'uris -'—— 

(S 6 must (Cl] 


(d) Certainty as to Subject-matter 


Cemtnty ns to subject matter means that the trust prepay »»“ 

SSffiSKSSSSfc* 5 ® 1 

trust will be void Thus— wl 

•Where A, bequeaths certain property to B. ^‘“"’“J'fc/'iblsct»«“ 
„f,. among Cs children the trust wotiM be vonl for nncerta.oty of 
of trust [S 6 lllust (dll , 

The above illustration is based on the leading hquity^er c;U tf 
Palmer v Stmmonds “ In this case a testator Save residlJC o^ ^ 

to A for his own use and benefit, in full iconfidence tba't, c n, and E 

without issue, be will leave the bulk or the arose whethg 

equally A died without issue and intestate The *i u “ 0 r A, shouW 

the residue still m the hands of the personal ^ it*** 

be paid to A’s next of km or to B C, D and E -. un ^ r * ^ ceftarnty* f 
held that as the subject matter had not been designated* “ next of 

took absolutely and on his death the property devolved on nis 
km 


in Bhal Dan » Bhal Gulab. (55) a Hindu under a will bequeathed‘ ^ tbt 

h« wife He appointed her the sole executoru In these words * c ° n ^ ^ aVC tfc* 

owner And as to whatever there may remain after her death my wi e^ jjjat tb» 

iai<S property to my daughters in such manner as she may like ” It * a * j t0 bi’* 
subject matter of the trust u uncertain and therefore no trust would be 
been created 


54 (1854) 2 Di aw 221 2 W R 313 

55 AIR 1922 P C. 193 
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In Chamber v. Chambers, (56) where an account had been opened in the books of 
the company in the name of the wife, but no fund was set aside and appropriated by 
the husband as a fund transferable to the wife of which he was the trustee, it was held 
that the subject-matter of the trust being uncertain no trust was created. 


In re. Universal Mutual Aid <£ P. H. Association, (57) a company having one of its 
objects to allocate 30 per cent of monies coming from certificate holders towards 
specified charities, issued donations certificates to subscribers. Certificates were 
accepted by subscribers on condition and with knowledge that 30 percent of 
contribution was to go to charity. A trust in respect of 30 per cent was held to have 
been created, 

In Jang Bahadar v. Rana Uma Nath, (58) the trust deed provided: “If for any 
reason I am not able to deliver possession of village Mithapur to Jang Bahadur, then 
I shall put him in possession of another village having the same amount of profits and 
being similar in quality according to the above mentioned conditions.” It was held 
that there was not any certainty about the trust property. 

In Curtis v. Rippon, (59) the testator appointed his wife guardian of his children, 
and then left all his property to her! "Trusting that she would in fear of God, and 
love to the children committed to her care, make such use of it, as should be for 
her own and the spiritual and temporal good, remembering always, according to the 
circumstances, the Church of God and the poor. The court held that the wife was 
absolutely entitled to the property, since no specific parts of it had been appropriated 
for the children, the Church and the poor. 

In re Diggles, (60) a testatrix gave all her property to daughter, her heirs and 
assigns followed by these words: "And it is my desiie that she allows to A an annuity 
of pounds 25 during her life.” Trust was held void as the subject matter was undefined. 


V||| Acceptance and Disclaimer 

Section 10 lays down that no body is bound to accept the Trust. 
A trust would stand created without notice to or acceptance by ttie trustee. 

It is an aphorism that trust never fails for want of trustee. Acceptanc 

of trust by the trustee is not the sine qua non of ru . 
respect that ‘trust’ differs from ‘contract . 

Acceptance is, however, necessary to bind a trustee to• thei OFFICE 
of trust. Once a trustee accepts the trust expres y nJrforinall the 
said to hold the office of trustee and therefore liable£ the trmt 
duties devolving upon a trustee. He can not resign trustee he 

at his pleasure if he desires to relinquish the office of the trustee he 


56 A. I. R. 1944 P. C 78. 

57. A. I. R. 1937 Mad. 368 

58. A. I. R. 1937 Oudh 99. 

59. (1820) 8 Mad. 434. 

60. (1888) 39 Ch. D. 253. 
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shall have to do it according to the procedure laid down in sections 10 to 12 
of the Trusts Act 

Trust how accepted? Acceptance may be made in the following 
ways by the trustee — 

(a) By indicating his acceptance by written or spofcen words, or 

(b) By conduct 

In other words acceptance may be express or by conduct n| 

duties amounts to acceptance, so is acquiescence In the ao 
evidence to the contrary, acceptance is presumed to have been ma j 
trustee 


Illustrations 

(1) Where A bequeaths certain property to B and C, his executors 
trustees for B B and C prove A’s will "This is an acceptance of the office o trus 

(2) A bequeaths a lakh of rupees to B upon certain trusts and appoints 

his execu'or B severs a lakh of rupees from the general asstts and apprc>P ria 
to the specific purposes This is an acceptance of tbe trust 

(3) A transfers certain proper!y to B in trust to sell it and pay out of 
proceeds A’s debts B accepts tbe trust and sells the property So far as regar 
a trust of the proceeds is created for A s creditors 

Disclaimer 

Section 10 provides that instead of accepting the trust* 5 
intended trustee may within reasonable time disclaim it The result 
disclaimer shall be that the intended trustee will not be deemed to 
trustee Dischamer must be before the acceptance of the trust l pc 
cannot be disclaimer after acceptance 

Where there are more trustees than one and one or more of th« 
intended trustees disclaim, the remaining trustees will be deemed to 
accepted the trust and the trust properly shall ordinarily vest in them 

Where, there is a sole trustee and he refuses to accept the trust, th' 
settler will be deemed to be trustee and the beneficiary can proceed to 
a proper trustee appointed under section 73 of the Act Section 73 enjoin 
upon the Court to appoint proper trustees in case the trustees disclaim 

There is presumption m favour of the acceptance of the trust 
It is, therefore, necessary that the intended trustee should disown the tn> s 
without unreasonable delay. The effect of the disclaimer is that the cn» 
property does not vest in the trustee and as such he cannot be held guw. 
of breach or trust Onus of proving (he disclaimer is on the person** 3 ' 

asserts it 
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Can there be partial disclaimer? No, there cannot be disclaimer as to 
part of the property. If a part of the trust is accepted there cannot be 
disclaimer as to the rest. 

(IX) Trust how made 

Section 5 prescribes the mode of making a trust and section 6 
provides that the author of trust shall transfer the subject matter of trust 
to the trustee. Whereas the former section lays down the extrinsic condi¬ 
tions the latter lays down (the intrinsic conditions necessary for creating a 
valid trust. Section 5(2) states the general rule to which section 6 is an 
exception. Taken together, the two sections lay down the technical forma¬ 
lities regarding writing and registration. 

“Transfer” is defined in section 5 of the Transfer of Property Act, 
1882, as under: 

“Transfer of property means an act by which a living person conveys property, 
in present or in future, to one or more other living persons or to himself, or to himself 
and one or more other living persons and to transfer property is to perform such 
Act.” 


The formalities regarding creating a trust are: 


(1) A non-testamentary trust relating to immovable property shall be made 
in writing and registered. 


(2) A testamentary trust shall comply with all the formalities relating to the 
making of a will given in the Indian Succession Act, 1925. It may or may not be 
registered. 

(3) A non-testamentary trust relating to movable property only may be 
made orally accompanied by delivery of possession. 

(4) The instrument of trust must be signed by the author of trust or the 

trustee. 


TRANSFER—Where the document of trust is written and registered, 
transfer of property to the trustee is deemed to have P j nten( j e d to 

the case of transfers by trust under a will. If the person « intended^to 
be the trustee, disclaims or dies before acceptance, „ nn0 ; nts a trustee 
constructive trustee, till such time that fSjgTJfflgS oLnpSSS 
Delivery of the property to one of *e trustee | on beha if 0 f the 
with section 6. Transfer can be made to third P . author of 

trustees. If the trustee disclaims, the property . Vesting of the 
the trust or his heirs who become constructs • , ement Q f trust, 

subject matter of trust in the trustee is an behalf of another 

thus mere fact that a person holds proper y stated 

will not constitute him a trustee. 61 Irrespective of what 


61. Khairul Bashir v. Thannu Lai, A. I- R- 1957 All 553. 
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iq the Registration Act or the Transfer of^ ^ °^ n g^ an( j registered 
deed relating to the immovable h ^ 0 ^ d tha t trustee has not hew 

tf the conveyance is ineffective only on i E «->rnpd is dead or otherwise 
named in the instrument of trust or the P e ™“ . t st ls a u the same valid 
mSpable of taking title to *' P™ un ciea.ve dted of transfer of tit 
However, where the convejance is not an CBeciive u 
property, a trust would not stand created 


Illustrations 

(tv A, an owner of a bond. onM*M ^ remains ># * 

for C A makes no delivery of the bond The 

free of trust . « 

TO A. ao owner of RajlMbal. creates a W «* 11 
es a trustee 4. deed „ co. wntte. and centered Ho us. is created 

In Allahabad Bank Ltd v Commissioner of Income fax, «'« 
Bengal, 81 it has been observed 

-Where , trust ol movable property-to*‘he™ 'J.raMfw of «*» 

writing and registered it is not neceuary «•» movable properly » 

property to the trustee In other words a trust in «<P'“ ° ftt „( property 

valid in snob a case tor tbe writing and registration consul 
to the trustee ” 


In Amarendra v Man.megari« the Calcutta High Court observed 

"That unless the trust is declared by will or the author of trust whiOJ ^ ^ 
trustee, there must be transfer of property to the trustee in order to M 

trust If the settler docs rot do so the court will not perfect an imper ^ 

bolding it to be a declaration or the trust The rule is that a voluntary 
comply with the requirements of sections 5 and 6 and the Court will notp 
transfer in favour of a volunteer • 


Vesting of Trust Property 

There is a distinction between vesting of trust property and a PP® , °j f 
ment of a trustee Mere appointment of a trustee does not consul 
vesting Unless there is vesting of the trust property in the trustee, 
title of the trustee to the property is inchoate M However, the P r ° v v ” t(5 
of section 5 do not apply to the Public or Charitable Trusts wpicn 
governed by Hindu law as modified by statutory law 

\ _ _ _ —— -- 

' \ 

«\«9«11 T R 169 1181) 

6J 1L p„ <S Cat 9*6- 

M jnVe Sabins Goregaockar Script A I R 1937 Born 375 See MuUa*« Trao* 1 * 1 
of P/operry Act, 2nd Edn p 672, 
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Essentials of a Valid Trust under Hindu Law 

In Lalta Parsad v. Brahmanand, 65 the Allahabad High Court laid 
down the following essentials of a Charitable Trust according to the 
principles of Hindu Law:— 

(i) The object or purpose of the trust must be a valid religious 
or charitable purpose according to the rules of Hindu Law. 

(ii) The founder should be capable under Hindu Law of creating 
a trust in respect of the particular purpose and property which is the 
subject-matter of trust. 

(iii) The founder should indicate with sufficient precision the 
purpose of the trust and the property in respect of which it is made and the 
trust must comply with the requirements of law, as regards the form in 
which it is to be made. 

(iv) The trust must not be opposed to the provisions of law for 
the time being in force, an infringement of which makes it void or voidable 
in law, 66 

(v) No document need be executed; no body need accept it, nor is 
it necessary that the religious or charitable purpose should be in existence 
at the time of creation of trust. Thus, where a gift was made to an idol 
and the idol had not come into existence but the possession of the property 
had been given to a pujari, the gift was held to be valid 

Formalities not to effectuate Fraud 

The Indian Law Commission has recommended the amendment 
of section 5 and 6 for the sake of greater clarity, as given m the foot-note 
below. 68 


65. 

66 

67. 

68 . 


A. I It. 1953 All 441 

See Mukherjee’s Law of Religious and Charitable Trusts, (1952) Edn., p. 52, 
Chatar Bhuj v. Chatar Jn, I L, R. 33 All 253- Bhupati Na.h Smnti r. Ram La) 

Creation t^irusf-S^' suNect' fo'the provisions of Section 6. a trust is created 
when fhe author' of thftrust indicates with reasonable certainty by any words 
or acts :— 

(a) an intention on his part to create thereby a trust, 

(b) the purpose of the trust; 

(c) the beneficiary: and 

(d) the trust property relation to any property shall 

Formalities for creating oi trust a.oui f nmvided in this section 

be valid unless created in the manner here-in-after provided in tnis section 

(2) A trust may be declared . „„thr»r of trust 

(a) by anon-testamentary instrument in writing signed by the author 

or the trustee and registered; or , . fr ,.,. tee 

(b) by the will of the author of the trust or of the trust e transferrinR 

(3) A trust in relation to movable property may also permitted by law. 

the ownership of the Property to th e tr ^ ee in any ^ P f ^ . $ himself 

<4) to^e^rusteerth^amh^r^f^trus^ sbalHn every case transfer the trust-property 

(5, ThefprovisTons of this section do not apply where they would operate as to 
effectuate a fraud. 
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CHAPTER III 


OF THE DUTIES AND LIABILITIES OF TRUSTEES 


U Trustee to execute trust-The trustee is bound to fulfil 
purpose of the trust, and to obey the direction of the conLit o{ M 

given at the time of its creation, except as modified by the consent 

the beneficiaries being competent to contract 


Where the beneficiary is incompetent to consent, his 
for the purposes of this section, be given by a principal 
original jurisdiction 


consent may, 
Civil Court of 


Nothing in this section 
any direction when to do so 
injurious to the beneficiaries 


shall be deemed to require a trustee to obey 
would be impracticable, illegal, or mannestiy 


Explanation—Unless a contrary intention be expressed, the purpo 
of a trust for the payment of debts shall be deemed to be (a) to Pj*y on ? 
the debts of the author of the trust existing and recoverable at the date o 
the instrument of trust, or, when such instrument is a will, at the date i 
his death and (b) in the case of debts not bearing interest, to make such 
payment without interest 


Illustrations 

(a) A, a trustee, is simply authorized to sell certain land by public 
auction He cannot sell the land by private contract 

(b) A, a trustee of certain land for X, Y and Z is authorized to sell 
land to B for a specified sum, X, Y, Z being competent to contract, consent 
that A may sell the land to C for a less sura A may sell the land 
accordingly 

(c) A, a trustee for B and her children, is directed by the author of 
the trust to lend, on B’s request, trust property to B’s husband C, on the 
securit) of his bond C becomes insolvent, and B requests A to make the 
loan A may refuse to make it 

12 Trustee to inform himself of state of trust property—A 
trustee is bound to acquaint himself, as soon as possible, with the nature 
and circumstances of the trust property, obtain, where necessary, a transfer 
of trust property to himself and (subjeect to the provisions of the mstru 
raent of trust) to get in trust moneys invested on insufficient or hazardous 
security 

Illustrations 

(a) The, trust property is a debt outstanding on personal security 
The instrument of trust gives the trustees discretionary power to leave 
the debt so outstanding The trustee's duty is to recover the debt without 
unnecessary delay 
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(b) The trust-property is money in the hands of one of two co- 
trustees. No discretionary power is given by the instrument of trust. The 
other co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case required. 


13. Trustee to protect title to trust-property—A trustee is 
bound to maintain and defend all such suits, and (subject to the provisions 
of the instrument of trust) to take such other steps as, regard being had to 
the nature and amount or value of the trust-property, may be reasonably, 
requisite for the preservation of the trust property and the assertion or 
protection of the title thereto. 


Illustrations 


The trust-property is immovable property which has been given to 
the author of the trust by an unregistered instrument. Subject to the 
provisions of the Indian Registration Act, 1877, the trustee’s duty is to cause 
the instrument to be registered. 

14. Trustee not to set up title adverse to beneficiary—The 
trustee must not, for himself or another, set up or aid any title to the trust- 
property adverse to the interest of the beneficiary. 

15. Care required from trustee—A trustee is bound to deal with 
the trust-property as carefully as a man of ordinary prudence would deal 
with such property if it were his own; and, in the absence of a contract to 
the contrary, a trustee so dealing is not responsible for the loss, destruction, 
or deterioration of the trust-property. 

Illustrations 


(a) A, living in Calcutta, is a trustee for B, living in Bombay. A 
remits trust-funds to B by bills drawn by a personof undoubtedcreditin 
favour of the trustee as such and payable at Bombay. The bills are dis¬ 
honoured. A is not bound to make good the loss. 

(b) A, a trustee of leasehold property, directs the tenant to pay the 
rents on account of the trust to a banker, B, then in credit. The rents are 
accordingly paid to B, and A leaves the money with B only till wanted. 
Before the money is drawn out, B becomes insolvent. A having had no 
reason to believe that B was in insolvent circumstances, is not bound to 
make good the loss. 

(c) A, trustee of two debts for B, releases one, and compounds the 
other, in good faith, and reasonably believing that it is for B’s interest to 
do so. A is not bound to make good any loss caused thereby to . 

(d) A, a trustee, directed to sell the trust-property by auction, sells 

the same but does not advertise the sale, and otherwise fails in reasonable 

diligence in inviting competition. A is bound to make good the loss caused 
thereby to the beneficiary. 
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(e) A, a trustee for B, m execution of his trusts, sells the trust pro 
perty but, for want of due diligence on bis part fails to receive part of the 
purchase money A is bound to make good the loss thereby caused to B. 

(0 A, a trustee for B of a policy of insurance, has funds in hand for 
payment of the premiums A neglects to pay the premiums, and the 
policy is consequentlv forfeited A is bound to make good the loss to B. 

(e) A bequeaths certain moneys to B and C as trustees and authorizes 
them to continue trust-moneys upon the personal security of a certain firm 
in which A had himself invested them A dies, and a change takes place 
in the firm B and C must not permit the monevs to remain upon the 
personal security of the new firm 

(h) A, a trustee for B, allows the trust to be executed solely by his 
co trustee C C misapplies the trust property A is personally answerable 
for the loss resulting to B 

16 Conversion of perishable property —Where the trust is crea 
ted for the benefit of several persons in succession, and the trust property is 
of a wasting nature or a future or reversionary interest, the trustee is bound, 
unless an intention to the contrary may be inferred from the instrument 
ot trust, to convert the property into property of a permanent and imme 
diately profitable character 


a . *5 A a bc .S U r Catl ^ t0 B * n b,s P r °P e «y m trust for C during his life, 

| n lt n M IS |, dea h for , D * on D s dc ? th for E A’s property consists of three 
h , 0U t CS ’ and tb ? TC ,s nothing m A s will to show that he intended 
ln ^ eCte B sb °uld sell the houses, and invest the 
proceeds m accordance with section 20 

Ihp r„™ 1, A ^ u ' ; ' tlls to B h ; s > hr " leasehold houses m Calcutta and all 
and on n"s dith r 1 " p C during h,s lde, and on h,s death for D, 

shouM £ L d , v h / E Here an intention that the houses and furniture 
should be enjoyed in spree appears dearly, and B should not sell them 


than on l 1 ? ,al - Wht " are more benefic.ar.es 

man one me trustee is bound to be impartial, and must not execute the 
trust for the advantage of one at the expense of another 

shall hc^deemed^o'authonzc the Cotm^o 3 dtntro^th 10 ^' 0 ^ ' h ‘ 5 ““iS" 

and in good fatth of such discretion b ' exerclsc reasonably 


Illustration 


specified’ tnodn'of°mvMme d t£’tm« mP ?''"i l110 f hos ' bttw cen several 
one or these inodes The Court P f , P '? y A m E ood faith chooses 

the cho.ee may be vary ,b ' of 
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18. Trustee to prevent waste.—Where the trust is created for the 
benefit of several persons in succession and one of them is in possession of 
the trust-property, if he commits, or threatens to commit, any act which 
is destructive or permanently injurious thereto, the trustee is bound to take 
measures to prevent such act. 

19. Accounts and information.-A trustee is bound (a) to keep 
clear and accurate accounts of the trust-property, and (b) at all reasonable 
times, at the request of the beneficiary, to furnish him with full and accurate 
information as to the amount and state of the trust-property. 

20. Investment of trust-money.— Where the trust-property consists 
of money, and cannot be applied immediately or at an early date to the 
purposes of the trust, the tiustee is bound (subject to any direction con¬ 
tained in the instrument of trust) to invest money on the following securities 
and on no others :— 

(a) in promissory notes, debentures, stock, or other securities of any 
State Government, or of the Central Government, or of the United King¬ 
dom of Great Britain and Ireland : 

Provided that securities both the principal whereof and the interest 
whereof and the interest whereon shall have been fully and unconditionally 
guaranteed by any such Government, shall be deemed, for the purposes of 
this clause, to be securities of such Government/, 

(b) in bonds, debentures and annuities charged or secured by the 
Parliament of the United Kingdom before the 15th day of August 1947, on 
the revenues of India or of the Federation or of any State : 

Provided that, after the fifteenth day of February, 1916, no money 
shall be invested in any such annuity being a terminable annuity unless a 
sinking fund has been established in connection with such annuity ; but 
nothing in this proviso shall apply to investment made before the date 
aforesaid. 

(bb) in India three and a half per cent stock, India three per cent 
stock, India two and a half per cent stock or any other capital stock which 
•before the 15th day of August 1947 was issued by the Secretary of State for 
India in Council under the authority of an Act of Parliament of the 
United Kingdom and charged on the revenues of India , or which was 
issued by the Secretary of State on behalf of the Governor-General in 
Council under the provisions of Part XIII of the Government of India 
Act, 1935 ; 

(c) in stock of debentures of. or shares in, Railway or other Com¬ 
panies, the interest whereon shall have been guaranteed by the Secretary 
of State for India in Council ; or by the Central Government; or in 
debentures of the Bombay Provincial Co-operative Bank, Limited, the 
interest whereon shall have been guaranteed by the Secretary of State for 
India in Council, or the State Government of Bombay. 

(d) in debentures or other securities for money issued, under the 
authority of any Central or Provincial Act or State Act by or on behalf of 
any municipal body, port trust, or city improvement trust in any Presidency 
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vown, or m Rangoon Town, or by or on behalf of the trustees of the port 
of Karachi , 

(e) on a first mortgage of immovable property situate in any part of 
the territories in which this Act extends Provided that the property is 
not a leasehold for a terra of years, and that the value of the property 
exceeds by one third, or, if consisting of buildings, exceeds by one half 
the mortgage money , or 

(f) on any other security expressly authorized by the instrument of 
trust, or by any rule which the High Court may, from time to time, pres 
cnbe in this behalf 

Provided that, where there is a person competent to contract and 
entitled in possession to receive the income of the trust property for his 
life, or for any greater estate, no investment on any security mentioned or 
referred to in clauses (d), (e) and (f) shall be made without his consent in 
writing 

1QA Power to purchase redeemable stock at a premium —(1) 
A trustee may invest in any of the securities mentioned or referred to in 
section 20 notwithstanding that the same may be redeemable and price 
exceeds the redemption value 

Provided that a trustee may not purchase at a price exceeding its 
redemption value any security mentioned or referred to in clauses (c) and 
(d) of section 20 which is liable to be redeemed within fifteen years of the 
date of purchase at par, or at some other fixed rate, or purchase anv such 
security as is mentioned or referred to in the said clauses which is liable 
to be redeemed at par or at some other fixed rate at a price exceeding 
fifteen per cent above par of such other fixed rate 

(2) A trustee may retain until redemption any redeemable stock, fund 
or security which may have been purchased in accordance with this 
section 

2f. Mortgage of land pledged to Government under Act 
XXXVI of 1871 —Nothing in section 20 shall apply to investments made 
before this Act comes into force, or shall be deemed to preclude an invest 
ment on a mortgage of immovable property already pledged as security for 
an advance under the Land Improvement Act, 1871, or 

Deposit m Government Savings Bank - in case the trust money 
does not exceed three thousand rupees a deposit thereof in a Government 
Savings Bank 

22 Sale by trustee directed to sell within specified time — 
Where a trustee, directed to sell within a specified time, extends such time, 
the burden of proving, as between himself and the beneficiary, that ihe latter 
is not prejudiced by the extension lies upon the trustee unless the extension 
has been authorized by a principal Civil Court of original jurisdiction 
Illustration 

A bequeaths property to B, directing him with all convenient speed 
and withm five years to sell it, and apply the proceeds for the benefit of 
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C. In the exercise of reasonable direction B postpones the sale for six 
years. The sale is not thereby rendered invalid, but C, alleging that he 
has been injured by the postponement, institutes a suit against B to obtain 
compensation. In such suit the burden of proving that C has not been 
injured lies on B. 

23. Liability for breach of trust—Where the trustee commits a 
breach of trust he is liable to make good the loss which the trust-property 
or the beneficiary has thereby sustained unless the beneficiary has by 
fraud induced the trustee to commit the breach, or the beneficiary, being 
competent to contract, has himself, without coercion or undue influence 
having been brought to bear on him, concurred in the breach, or subse¬ 
quently acquiesced therein with full knowledge of the facts of the case and 
of his rights as against the trustee. 

A trustee committing a breach of trust is not liable to pay interest 
except in the following cases :— 

(a) where he has actually received interest ; 

(b) where the breach consists in unreasonable delay in paying trust- 
money to the beneficiary; 

(c) where the trustee ought to have received interest, but has not 
done so; 

(d) where he may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, 
and, in cases (b), (c) and (d) to account for simple interest at the rate of 
six per cent per annum unless the Court otherwise directs. 

(e) where the breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon, he is liable to account for 
compound interest (with half yearly rests) at the same rate. 

(f) where the breach consists in the employment of trust-property or 
the proceeds thereof in trade or business he is liable to account, at the 
option of the beneficiary, either for compound interest (with half-yearly 
rests) at the same rate, or for the net profits made by such employment. 

Illustrations 

(a) A trustee improperly leaves trust-property outstanding and it is 
consequently lost -, he is liable to make good the property lost but he is 
not liable to pay interest thereon. 

(b) A bequeaths a house to B in trust to sell it and pay the proceeds 
to C. B neglects to sell the house for a great length of time whereby the 
house is deteriorated and its market price falls. B is answerable to C for 
the loss. 

(c) A trustee is guilty of reasonable delay in investing trust-money 
in accordance with section 26, or in paying to the beneficiary. The trustee 
is liable to pay interest thereon for the period of the delay. 

(d) The duty of the trustee is to invest trust-money in any of the 
securities mentioned in section 20, clause (a), (b), (c) or (d) of so doing he 
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retains the money in his bands He is liable at the option of the bene¬ 
ficiary to be charged either with the amount of the principal monev and 
interest or with the amount of such securities as n might have purchased 
with the trust-money the investment should have been made, and the 
intermediate dividends and interest thereon 

(e) The instrument of trust directs the trustee to invest trust money 
either in any of such securities or on mortgage of immovable property 
The trustee does neither He is liable for the principal money and 
interest 

(f) The instrument of trust directs the trustee to invest trust money 
in any of such securities and to accumulate the dividends thereon The 
trustee disregards the direction He is liable, at the option of the benefi 
ciary to be charged either with the amount of the principal money and 
compound interest or \v ith the amount of such securities as he might have 
purchased with the trust money when the investment should have been 
made, together with the amount of the accumulation which would have 
arisen from a proper investment of the intermediate divider ds 

(g) The trust propertv is invested in one of the securities mentioned 
in section 20, clause (a), (b), (c) or (d) The trustee sells such security 
for some purpose not authorized by the terms of the instrument of trust 
He is liable at the option ot the dividends and beneficiary either to replace 
the security with the intermediate interest thereon or to account for the 
proceeds of the sale with interest thereon 

(h) The trust ptoperty consists ofUnd The trustee sells the land to 
a purchaser for a consideration without notice of the trust The trustee 
is liable at the option of the beneficiary, to purchase other land of equal 
value to be settled upon the like trust, or to be charged with the proceeds 
of the sale with interest 

24 No set off allowed to trustee —A trustee who is liable for a 
loss occasioned bv a breach of trust in respect of one portion of the trust 
property cannot set off against his liability a gain which has accrued to 
another portion of the trust property through another and distinct breach 
of trust 

25 Non liability for predecessor's default —Where a trustee 
succeeds another, he is not, as such, liable for the acts or defaults of his 
predecessor 

26 Non liability for co trustee’s default —Subject to the provi¬ 
sions of sections 13 and 15, one trustee is not, as such, liable for a breach 
of trust committed by his co trustee 

Provided that in the absence of an express declaration to the contrary 
in the instrument of trust, a trustee is so liable — 

fa) where he has delivered trust property to his co trustee without 
seeing to its proper application, 

(b) where he allows his co trustee to receive trust property, fails to 
make due enquiry as to the co trustee’s dealings herewith or allows him to 
retain it longer than the circumstances of the case reasonably require; 
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(c) where he becomes aware of a breach of trust committed or 
intended by his co-trustee, and either actively conceals it or does not 
within a reasonable time take proper steps to protect the beneficiary’s 
interest. J 

Joining in receipt for confirmity.— A co-trustee who joins in signing 
a receipt for trust-property and proves that he has not received the same is 
not answerable, by reason of such signature only, for loss or misapplication 
of the property by his co-trustee. 

Illustrations 

A bequeaths certain properly to B and C, and directs them to sell it 
and invest the proceeds for the benefits of D B and C, accordingly sell the 
property, and the purchase money is received by B and retained in his 
hands. C pays no attention to the matter for two years, and then calls on 
B to make the investment, B is unable to do so, becomes insolvent, and the 
purchase money is lost. C may be compelled to make good the amount. 

27. Several liabilities of co-trustees.—Where co-trustees jointly 
commit a breach of trust, or where t ne of them by his neglect enables the 
other to commit a breach of trust, each is liable to the beneficiary for the 
whole of the loss occasioned by such breach. 

Contribution as between co-trustees — But, as between the trustees 
themselves, if one be less guilty than another and has had to refund the 
loss, the former may compel the latter, or his legal representative, to the 
extent of the assets he has received, to make good such loss ; and if all be 
equally guilty any one or more of the trustees who has had to refund the 
loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who 
has been guilty of fraud to institute a suit to compel contribution. 

28. Non-liability of trustee paying without notice of transfer 
by beneficiary.— When any beneficiary’s interest becomes vested in another 
person and the trustee, not having notice of the vesting, pays or delivers 
trust-property to the person who would have been entitled thereto in the 
absence of such vesting, the trustee is not liable for the property so paid or 
delivered. 

29. Liability of trustee where beneficiary’s interest is forfeited 
to Government.— When the beneficiary’s interest is forfeited or awarded 
by legal adjudication to Government, the trustee is bound to hold the 
trust-property to the extent of such interest for the benefit of such person 
in such manner as the Government may direct in this behalf. 

30. Indemnity of trustees.—Subject to the provisions of the in¬ 
strument of trust and of sections 23 and 26 trustee shall be respectively 
chargeable only for such moneys, stocks, funds and securities as they 
respectively actually receive and shall not be answerable the one for the 
other of them, not for any banker, broker, or other person in whose hands 
any trust-property may be placed nor for the insufficiency or deficiency of 
any stocks, fund or securities, nor otherwise for involuntary losses. 
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OF THE DUTIES AND LIABILITIES OF TRUSTEES 

For the purpose of discussion, Chapter HI may be subdivided into 
two sub heads (V) Duties of Trustees and (2) Liabilities of Trustees for 
breach of trust 


DUTIES OF TRUSTEES 

(Sections U to 23 & 26) 

Posture Duties of Trustees at a glance are 

1. Duty to administer the trust—A trustee ones fidelity and loyalty 
to the trust and shall , therefore, execute the trust in accordance mth the 
directions of the author of the trust (Section II) 

2 Duty to acquaint himself of the state of trust-property—On 
assuming office of the trustee, it is the duty of the trustee to acquaint and 
inform himself of the state of the trust property (Section 12) 

3 Duty to defend anrf protect (rife to trust property—(i) A trustee 
Is under a duty to defend and protect the title to the trust property He 
should maintain clatms and defend actions etc (Section 13) 

(ll) A trustee cannot set up his own title or that of another person 
adverse to the beneficiary (Section 14) 

4 Duty to exercise reasonable care and skill—'A trustee is bound to 
exercise care and skill of a person of ordinary prudence in executing the 
trust and maintaining the trust property (Section 15) 

5 . Duty to deal impartially with beneficiaries—Where there are more 
than one benefiaar), trustee ought to be impartial in his dealings tilth 
them (Section 17) 

6 Duty to present waste and comert perishable trust property into 
property of a permanent nature etc —Where the trust is created for the 
benefit of several persons in succession , a trustee should prevent the wastage 
of property and inhere the trust-property is of perishable nature, he should 
convert it into a property of permanent and profitable nature (Sections 16 
and 18) 

7. Duty to keep and render accounts —A trustee is bound to keep 
clear accounts and furnish accurate information in respect of the trust 
finances to the beneficiary on demand (Section 19) 

8 Duty to invest trust funds m secure and profitable funds—A 
trustee is required to deposit the trust money in authorised and interest 
bearing securities and deposits (Sections 20, 21, 22) 

9 Duty w Ith respect to eo trustee—Where the number of trustees 
u more than one , it ft the duty of each trustee to administer the trust and 
use reasonable care to prevent a co trustee from committing a breach of 
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trust. In case of the breach of trust by a co-trustee, it is his duty to compel 
a co-trustee to redress the breach of trust. (Section 26) 

A contravention or deviation from the aforesaid duties constitutes a 
breach of trust, for which a trustee is personally liable to make o 0 od the 
loss to the beneficiary of the trust-property including the payment of loss of 
interest for default in investing the trust-money (Section 23) 

Sections II to 23 contain positive duties of a trustee and sections 45 
to 54 state the negative duties of a trustee. 

DUTIES OF THE TRUSTEE 
(i) Section II. The trustee is to execute the trust 

A trustee is required to administer the trust in accordance with 
the intention of the author of the trust as manifested by the trust deed 
or orally. According to Strahan, it is an absolute duty of a trustee to carry 
out the directions of the settler expressed in the instrument of trust so far as 
such directions can be lawfully carried out- This is, however, a general rule 
only. He is bound to obey the directions of the author of the trust but at 
times, as shall be seen below, he can deviate from the directions. 

The trustee can deviate from the directions of the author of the trust 
in the following circumstances :— 

(1) When the beneficiaries, if competent to contract, modify the 
directions by common consent. It may be emphasised that a trustee holds 
the trust-estate 'for the benefit’ of the beneficiary. Therefore, the benefi¬ 
ciaries, if of age, can modify the directions. The trust can be modified by 
the common consent of all the beneficiaries. Where some of the trustees 
are either minors, idiots or lunatics or such other persons who are 
incompetent to contract, the consent to modify may be given by the princi¬ 
pal Civil Court of original jurisdiction. The court shall give the 
consent provided the modification is in the interest of the persons 
incompetent to contract. The subject of variation of trust is an important 
one and has been discussed under a separate heading. 

Illustration 

A, a trustee of certain land for X, Y and Z is authoiised to sell the land to B 

for a specified sum. X, Y and Z being competent to contract, consent that A may sell 
the land to C for a less sum A may sell the land accordingly. [Illustration (b) to 
Section 1H. 

(2) A trustee is not bound to obey and carry out the directions of 
the author of the trust which are (a) impracticable or (b) illegal or (c) mani¬ 
festly injurious to the beneficiaries. A trustee is to adhere to the terms of 
the trust, in all things, great or small, important and seemingly unimportant. 
Fidelity, loyalty, reasonable diligence and obedience to ti e directions of the 
author of the trust are expected of the trustee and subject to the above stated 
exceptions, the failure to perform this duty is regarded as a breach of trust. 
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Illustrations 

(1) Where, A, a trustee for B and her children is directed by the author of trust 
to lend on B’s request, trust-property to B s husband C, on the security of his land and 
G becomes insolvent, the trustee may refuse to gwe loan to C, when requested by B 
because U is manifestly injurious to the beneficiaries (69) 

(2) Where, a trustee has to pay the debts of the author of the trust, he is noi 
to pay the time-barred debts for it would be injurious to the interest or the bene¬ 
ficiaries (70) 

(3) Where, in a trust for payment of debts, creditors are specified a trustee 
cannot pay the creditors not specified out of grace (71) 

But a trustee cannot deviate from the directions in the following 

cases 


(1) Where a trustee is directed to sell certain land by public auction, 
he cannot sell the same by private contract 72 

(2) Where a trustee is authorised to invest trust-money in a parti 
cular security he cannot invest it in another though permitted by Section 20 

f the Trusts Act 

The duties of the trustees are the rights of the beneficiaries Section 
56 is the counter part of section 11 It states that the right to specific per 
formance and execution of trust is the primary right of the beneficiary It 
also indicates the nature of the beneficiary’s right The section and the lllus 
trations thereunder state that the trustees hold the trust estate for the benefit 
of the beneficiary and they can if they are all competent to contract modify 
the trust. Section 78(a) also indicates that the beneficiaries can by thevr 
common consent extinguish the trust 

Variation of Trust 

Section II envisages that at times there can be variation or modi¬ 
fication of trust The basic concept of the law of Private Trusts is that a 
trustee holds the trust estate for the benefit of the beneficiary and not on 
his behalf Since the beneficiaries are the ultimate owners of the property, 
the law recognises their power to extinguish” 2 or modify 74 the trust provided* 
they are otherwise competent to contract Where the beneficiaries are all 
of one mind and competent, they may vary and modify the trust and the 
trustee is duty-bound to execute the trust in the modified form Thus where 
A, a trustee of certain land for X, Y, and Z is authorised to sell the land to 


69 See Illustration (cl section 1| 

70 See explanation to section II 

71 Mannuziaman Khan Hun , A T.R !9J9 0udhI6I (Important case) 
72. See illustration (a) to »«■ nil 

73 See section 78 (a) 

74- Section 11 Illustration (c) 
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B for a specified sum and X Y, and Z being competent to contract consent 
that A may sell the land to C for a less sum, A may sell the land to C. 
Section 56 para 2 entitles the beneficiary where there is only one and all the 
beneficiaries where there are more than one provided they are of one mind to 
require the trustee to transfer the property to him or them or such other 
persons as lie or they may direct. The illustrations appended to section 56 
are instructive. Section 78(a) empowers the beneficiaries to extinguish the 
trust by common consent. 

If all the beneficiaries arc competent to contract the matter does not 
create any difficulty, for they being the beneficiaries are entitled to the pro¬ 
perty and have therefore the power to modify or vary the trust in any manner 
they please. But where some of the beneficiaries are either incompetent 
to contract or unborn persons, the difficulties arise in the matter of varia¬ 
tion. The second paragraph of section 11 provides that consent in such 
cases may be given by a principal civil court of original jurisdiction on 
behalf of the persons who are not capable of contracting. , 

Principles for sanctioning variation 

On what principles shall the Court sanction variation on behalf of 
persons incompetent to contract or unborn persons ? Section 11 is silent 
on the point. In the absence of an express provision in Indian law, 
the Courts have followed the principles enunciated by the Courts of 
Chancery in England. (Rajagopala Grammi v. Baggaimal. 7fl ) Since in Eng¬ 
land, the subject of the powers of the Court to vary the trust has been, 
particularly in the fifties of this century, a moot point, Indian Jaw 
Commission has after perusal of the English decisions suggested certain 
changes in section 11 of the Indian Trusts Act for the sake of clarity and 
certainty in law. 

English Law 

The history of the English Law in respect of the power of the Court 
to modifv the trust has been one of sharp divergence of view. The moot 
point is, whether the Court has unlimited inherent jurisdiction to vary or 
modify the trust where such modification is clearly shown to be for the 
benefit of all persons who are not competent to contract or are unborn 
persons ? 

In New’s 76 case it was held that ; 

“Where there arises an emergency or a state of circumstances which it may 
reasonably be supposed was not foreseen or anticipated by the author of the trust and 
is unprovided for by the author of the trust in the instrument of trust and which renders 
it undesirable and perhaps even essential, in the interests of the beneficiaries that certain 
acts should be done by the trustees which they themselves have no power to do and to 


75. T.L.R. 56 Mad. 508. 

76. (1901) 2 Ch. 534. Followed in Rajagopala Grammi v. Baggaima! A. I. K 
1933 Mad 242 (D B.); I.L.R. 56 Mad 508 
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which consent of ill the beneficiaries cannot be obtained by reason of some not being 
sul-juns Of not yet In existence, the Court wll exercise its general administrative juris 
Jlmon by sanctioning on bsbalf of all parlies interested >» Iboie acts being done b, tbs 
trustees" 

In RE TELEMACHE'S” case the above principle was approved and 
Romer, L J said 

‘•New’s case shows how fat the court wilt go and beyond that point it will not 
go* In the same case Cozens Hardy L J observed ‘In my opinion New’s case 
constitutes the high water mark of the exercise bv the Court of its extra ordinary juris 
diction ip relation to trusts" 

In 1954. tht House of Lords had the occasion to examine the question 
m the well known case of Chapman v Chapman 78 The Lords were hearing 
an appeal from the decision of the Court of Appeal in the same case 78 U 
the words of the Law Commission — 


"A perusal of these two decisions would enable one to assess the extent t® 
which the divergence of opinion exists One view is that the jurisdiction is not 
unlimited butis confined'only to the exceptional cases, the exceptions having been 
enumerated ip the judgement of the House of Lords The other view (expressed hy 
Denning L J1 is that if the proposed modification or variation of trust is beneficial to 
the beneficiaries who are not tul juris the court has the power and duty to approve the 
variation or modification proposed ’ 

The House of Lords hetd that the power of the Court to vary or modify the 
unit, was not wiUmted but confined to certain exceptional cases \Those exceptional 
cases were enumerated in the judgement! The decision of the Lords evoked bitter 
controversy in England, so much so this ike Lord Ckanceltot had to itmte the Law 
Reform Committee to consider wheth.r any alteration is desirable m the power of the 
Court to sanction a vartaiton ihc trust settlement the Interests of lbs 
beneficiaries undcs dtsab.’ity or unborn persons wtth particular reference to Chapman v 


Tic Lett Reform Committee preferred the drsscntme view of Lord 
was passed This Act has set at rest the conflict in England 2 * ” 


The Indian Law Commission has also 
be amended to bring the Jaw in hoc »,th 
amendment is, 


r ^ co p 1 ® en ded that section II 
Lnglish. law The suggested 


77 

78 

79 
*0 


(1903) 1 Cb 955 
(1954) I All £ R 79A. 
<18531I Alt E. R 103 


See mb Report of the lod.aa Le.Coa„nm,on. p 


9 10 
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“Where a beneficiary is incompetent to contract or unborn, the District 
Court miy, for the purpose of this section, give its approval to any modification, 
provided the Court is of opinion that the modification is or would be for the benefit 
of the beneficiary.”(81) 

In conclusion, it may be said that the Indian Courts mayjsanction 
variation or modification on behalf of persons under disability or unborn 
beneficiaries only if they are satisfied that the sanction will be for the 
advantage and benefit of such persons. The test to be applied shall be the 
same as in the case of sanctioning actions of the guardian on behalf of a 
minor. Section 11 is only an illustrative provision of the powers of the 
Court to give directions etc. to the trustees in respect i,of the dealings with 
the trust-estate. The court has in fact a wide power to [issue directions in 
the over-all interest of the beneficiaries to meet unforeseen situations. 8 ' 2 

(ii) Section 12—Trustee to inform himself of the state of trust* 
property 

It is the positive duty of a trustee to assume charge of the trust- 
estate. As soon as possible, after the assumption of office of trust a 
trustee shall interalia do the following things :— 

(a) He should acquaint himself with the nature and state of the 
trust-property, and 

(b) Reduce into his possession the trust-property, and 

(c) Realize and collect the trust-money invested ! in insufficient: or 
hazardous securities and (subject to provisions of trust-deed) invest them 
in secure and profitable securities. 

Principle —The principle underlying the section is that a trustee is 
expected to act as an ‘owner’ as well as in the manner of an agent for the 
beneficiary. He must, therefore, see, what is, where is, and how is the 
trust property. He should look into the documents and papers relating 
to the trust to ascertain all the particulars as to encumbrances and other 
matters affecting the trust. Thus, if trust-property is a debt or chose in 
action which may be reduced into possession, it is the duty of a trustee 
to get it in, and if he neglects to do so and the debt becomes statutorily 
irrecoverable, the trustee would be prima facie guilty of breach of trust. 
(Billing v Brogden) 83 . If the trust money is in the hands of one of the 
two co-trustees and no discretionary power is vested by the instrument of 
trust in the trustee to the otherwise, a trustee must not allow the former 
to retain the money for a longer period than the circumstances of the 
case require. 84 . 


81. Ibid. 

82. The Law Commission has even recommended the inclusion of a specific seedon 
on the point after section 34 of the Act. 

83. (1888) 38 Ch. D. 546 Cited by D. Bose in Text Book of Equity, 3rd Edn., p- 162. 

84. See Illustration (b) to section 12 and Section 26 (b) 
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Where a debt is outstanding on personal security and the instrument 
of trust gives the trustee no discretionary power to leave the debt so 
outstanding it is the duty of the trustee to recover the debt without 
unnecessary delay 

Insufficient security— In case of mortgage, a security is regarded 
insufficient in the following circumstances 

* A Security is insufficient unless the value of the mortgaged property exceeds 
by one-third or if consisting of buildings, exceeds by one half, the amount for the time 
being due on ihe mortgage * (.Section 66 Transfer or Properly Act) 

A security is said to be hazardous if it is merely personal or of 
doubtful character 

(m) Section 13—Trustc to protect title to trust-property 

A trustee is duty bound to protect tide to the trust-property It 
includes— 

(i) Duty to maintain and defend suits relating to the trust estate, 
to assert and protect title to the trust property 

(tl) Duty to take all steps and measures for the protection and 
preservation of the property, which may be reasonable and commensurate 
with the profitable interest of the beneficiaries, keeping in view the nature 
and amount of the property involved 

Where a trustee notices at the tunc of assuming office of trust that the 
trust property includes immovable property which has been obtained by the 
author under an unregistered instrument, he should (subject to the 
provisions of the Registration Act) get the instrument registered ** 
Similarly, he should pet that property of the trust insured against fire which 
is ordinarily got insured by other persons He should put the ornaments 
m safe custody, pay rents charges taxes cesses etc due m respect of the 
trust property The trust money should be deposited in some bank Where 
there are more trustees than one, dutv lo preserve trust estate and saving it 
from loss is on all ihe trustees, irrespective of the fact whether particular 
trustee is managing the properties at the time or not *’ 

(Iv) Section 14 —Trustee not to set up title adverse to beneficiary 

Section 14 follows from section 13 It embodies a fundamental 
principle of lav. of private trusts A trustee owes fidelity and loyalty to 
the trust He cannot therefore set up his own title or that of another 
person to the trust property adversely to the interest of the 
beneficiary He cannot directly or indirectly aid or abet any title to 
the trust property against the interest of the beneficiary Setting up or 


85 Sec illustration la! to semen 12 

86 See illustration to aection 13 

87 LmIiI Mohan v Kisrtori Mohat, A L R 1949 Cal 2SS (291) 
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aiding title adverse to the beneficiary is against the very concept of the 
duties of a trustee. No person who has accepted the office of the trustee, 
whether de jure or de facto can be permitted to assert an adverse interest 
injurious to the beneficiaries. Where the author of trust has erroneously 
included any fund or property belonging to the trustee/s, and the trustees 
have assumed office ignorantly, the trustee or trustees affected should first 
seek discharge from the office of the trustee and then claim the property 
in dispute. 88 The rule that a trustee cannot be permitted to invoke the 
formal title in him as against his cestui que trust is well-settled rule of 
equity. 85 Trustee’s false assertion of title is a sufficient ground for his 
removal from office. 80 


In NARYAN v. GOPAL 91 , the Supreme Court observed that a 
trustee must not mix his private property with trust-property, because if he 
does so, he undertakes a heavy burden of proving that any particular 
property is his as distinct from the trust. 

In SRINIWASA v. VENKATA VARDA 81 , their Lordships of the 
Privy Council observed that a trustee must assume the validity of the trust. 
If he knows or honestly believes that someone else has a better title to the 
trust-property he ought not accept the trust and if the knowledge comes 
subsequently, he should apply for leave to renounce the office of trust under 
section 46 read with section 71 of the Trusts Act. In the leading English 

case ATTORNEY GENERAL v. MUNRO 83 , Knight Bruce V. C. has stated 
the rule thus— 


“Where a person knowingly or expressly acquires the possession of property as 
a trustee or being in possession makes himself expressly and without qualification a 
trustee of it, he cannot be allowed effectively to assert against the trust at least as a 
defendant in a suit seeking the performance of the trust any title paramount and 
adverse to the trust which he may himself have. 

A beneficiary may, however, set up his claim to any part of the trust 
property adverse to the trust. 


(V) Section 15—Standard of care required from trustee 

Section 15 is a general section and imposes a general duty whereas 
some other sections in this chapter impose particular duties. It prescribes 
the standard of care and skill expected of a trustee m the administration 

of trust. It lays down that a trustee is under a duty to the beneficiary m 


88 . 


89. 


90. 


91. 


92. 


93 . 


i/enkanna v. Acbanna, A. I. R- 1949 P. C. 61 ; Srinivas Moorthy w VenkataVarda 
\yyangar, 34 Mad 257 (P. C.) Sheo Prasad M»ir v Kanm Bux, A. I. R. 1935 All 
158 ; Asaram v Ludheshwar, A. I. R. 1938 Nag 335 (F. B.) 

Vlirabai v. Annapurnabai, I- L. R. 1954 Nag400. 

Srinivasa Chariar v. Mudaliar, A. I. R- 1922 P. C. 325. 

\. I. R. I960 S. C. 100. 


45 Mad 565 (P.C.) 

2 De G. and Sm. 163. 
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administering the trust to exercise care and skill as a man of ordinary 
prudence would exercise The measure of prudence required of a trustee 
under this section is regulated by the specific provisions applicable to 
special matters found in other sections of the Act M Where, in the opinion 
of the Court a trustee appears to have applied the care of an ordinary 
prudent man he is not to be held liable for any loss to the trust estate 

Contract to the Contrary —There can be a contract between the 
trustee and the author of the trust made at the time of accepting the trust that 
the trustee will exercise greater care and skill, which he possesses, than the 
care of an ordinary prudent man In such a case, the trustee failing to 
exercise the required greater care and skill shall be personally liable for 
loss and damage to the trust estate There cannot be a contract for the 
exercise of case less than that of an ordinary prudent man * 5 A trustee is 
liable for the loss resulting from his failure to use the care and skill of a 
man of ordinary prudence, although be may have exercised all the care and 
skill of which he was capable ** But if he possesses care and skill of greater 
degree than that of an ordinary prudent person and exercises only 
the care of an ordinary prudent tnan, he will not be liable for any 
loss unless there is an express contract to use that greater degree of care 
and skill 

A trustee cannot excuse himself by saying that he had acted impru 
dently in his own affairs In CLIFFORD v CLIFFORD,* 7 Fare Well l . 
said 


1 am not prepared to say that a trustee has acted honestly and reasonably and 
ought to be excused as a trustee merely on the ground ih it he has acted in exactly the 
same 'way 'Mih respect to his own property The fact that he has acted with equal 
foolishness in both cases will not justify relief under the statute 


The dicta of Lord Eldon, in Massey v Banner* 8 , that the Court 
does not expect trustees to take more care of the property entrusted to 
them than they would do of their own is no longer good lav, 

Whether the trustee has acted prudently in the doing of an act 
depends upon the circumstances as they reasonably appear to him at the time 
vhen he dues the act and not at some subsequent time when his conduct is 
called in question ** 


94 Tirupjthirayadn r Lakshrnmarasamma AIR 1916 Mad 897 

95 Srtsh Chandra v Suprarat Chandra, AIR, 1940 Cat 337 

96. American Restatement of the Law cf Trusts Vol I Section 174 (a) 

97 (1900) 2 Ch 707, 83 L T 160 

98 37E.R 367 

99 American Restatement of Law of Tnni \ Q 1 1, Section 174 <b) 
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Illustration 


A, a trustee of leasehold property, directs the tenant to pay the rents on account 
of the trust to a banker B, then in credit. The rents are accordingly p.nd to B, and A 
leaves the money with B only till wanted. Before the money is withdrawn out, B 
becomes insolvent. A, having had no reason to believe that B was in insolvent circum¬ 
stances, is not bound to make good the loss (l) But if A, a trustee for B allows the 
trust to be solely executed by his co-trustee, C who misapplies the trust property, A 
is personally answerable for the loss to B.(2) 

For other illustrations to explain this section see the illustrations 
under section 15. 


If a trustee violates a statutory duty enjoined upon him by the Trusts 
Act, he cannot be said to have acted as a man of ordinary prudence even 
though he may have acted honestly and reasonably. The standard of pru¬ 
dence has to be judged in the background of the provisions of the Act, and 
not with reference to any objective standard. A violation of definite direc¬ 
tion contained in the Act would amount to breach of trust, though the Act 
of the trustee may be honest and reasonable. In Tirupatarayudu v 
Lalcshminarasamma 3 , it was held that where a trustee in violation of 
Section 20 of the Trusts Act made an unauthorised investment, he was not 
absolved from his liability even though he might have acted honestly and 
reasonably. 4 The provisions of this section have been extended to all 
types of trust relationships including charitable trusts. 5 


In R. MATHALONE V. BOMBAY LIFE ASSURANCE CO. c the 
Supreme Court held that by virtue of the duties imposed on the trustee 

under section 15, a beneficiary should not expect from the trustee that he 

would invest his own money for the sake of ce j tul <l ue !f us J' g .V % rr . f ° 
purchase of new shares. The Supreme Court further held that if the direc¬ 
tions given to the trustee are of inconclusive nature and legally ineffective, 

a trustee cannot be held liable in damage whatever be h.s attitude towards 

the beneficiary. 

A trustee, express or constructive, should act with due diligence in 
dealing with the trust money. In a Rajasthan case Surajnarain^ v an 
Ram. 7 , the defendant undertook to encash a bank draft belong! jj 

plaintiff from his bank without remuneration and the^ def ® ndant de P™ 

the amount encashed in his own account It was held that the defendant 


l. 


2 . 


3. 

4. 

5. 


6 . 

7. 


stration (b) to Section 15. 
stration (h)to Section 15. 

R 38 Mad 71. s 1916 Mad 897. (A leading case) 

-y be pointed out that there is a a tustlfff h-cts 

xstly'an^rca'sonablj.' There is no similar provision in the Indian law. 
ramania v. Prayag Dossjee. A.L.R. 1917 Mad 355. 

R 1953 S. C. 385 (393)= 1954 S C. R. 117. 
aj Narian v. Han Ram, A- L R. I960 Raj 166. 
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was m these circumstances a constructive trustee for the plaintiff and as the 
defendant allowed the money to remain in the bank for unnecessarily 
long period, the defendant would personally be liable to pay the money to 
the beneficiary if th» bank in the meanwhile goes into liquidation and sus 
pends payment The trustee is not absolved from his responsibility even 
tf he has taken legal advice 

Duty to Apply Greater Skill Possessed by a Trustee 

According to the American Law “if the trustee has greater skill than 
that of a man of ordinary prudence, he is under a duty to exercise such 
skill as he has” * The Indian Law does not impose this obligation Section 
15 embodies the rules recognised m England from very early times which 
continue to be applied till this day The Law Commission applied its mind 
to the suggestion to add a qualification on the lines of the American Law 
into section 15, but felt that such a step would create complications in 
actual application of the provision as there are no means for determining 
the degrees of skill between persons * 


To sum up, section 15 imposes an obligation on the trustee to exer¬ 
cise discretionary powers according to the standard of a person of ordinary 
prudence, neither less nor more This measure of prudence is regulated and 
subject to other specific statutory directions contained m the Act, e g» 
sections 11 to 20, 36 and 49 The discretion will also be subject to any direc¬ 
tions expressly made m the instrument of trust, for instance a trustee may 
contract to exercise greater care and skill which he has There cannot be 
a contract to abrogate or minimise the standard of care of “ordinary 
prudent man” The discretion can be regulated and controlled by the 
Court of competent jurisdiction 


(VI) (VI!) Sections 16, 17—Duty to convert perishable property 
and duty to be Impartial 


Sections 16 and 17 form a group of allied sections and may, 
therefore, be dealt with together Section 17 states the primary duty to be 
impartial in dealing with several beneficiaries Section {6 deals with a 
particular aspect of the same Section 17 lays down that where there are 
more beneficiaries than one, the trustee or trustees are bound to act impar¬ 
tially and must not act or execute the trust to the advantage of one at the 
cost of the other The principle underlying this season is that a trustee 
holds the trust property for the benefit of all the beneficiaries Hu office 
is one of confidence He cannot show favour to one and be hostile to 
another For instance he should not pay one beneficiary before paying 
another It is his duty to hold scale evenly between the parties having 
an interest in the trust, r 


8 - American Restatement or Law of Trusts VoLI.p 44* Sec tH 
9 i7th Report of the Law Commits ion, p It 
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The second paragraph purports to save the discretionary powers of 
a trustee in respect of dealing with the trust property. As long as the 
trustee exercises his discretionary power “reasonably and in good faith ” 
he would be deemed to have acted impartially, even if it results in varying 
the relative rights of the beneficiaries. In such a case the Court will not 
be authorised to control the discretion. Thus, where trustees have a choice 
to invest trust-money in one of the several specified modes, and the trustee 
in good faith chooses one of these modes, the Court will not be justified 
in controlling the discretion, even if it results in varying the relative rights 
of the several beneficiaries. 10 Where property is devised to trustees upon 
“such of the testator’s children and grand-children as the trustee should 
think fit” and the trustee gives all to one child, the court will not interfere 
with the transaction. (VIVIL V. RICH). 11 So also the Court will not 
interfere with the power of sale given to a trustee. (THOMAS V. DEER- 
ING). 12 The rule in this section is applicable whether the beneficiaries are 
entitled to interests in the trust property simultaneously or successively. 

Duty to convert perishable trust property 

Section 16 lays down the duties of a trustee when a trust is created 
for the benefit of several persons in succession. It is the duty of the trustee 
to convert the trust property of “ wasting nature” or “ a future and rever¬ 
sionary interest” into property of "permanent and immediately profitable 
nature,” The 'section is meant to provide for the measures to effectuate 
the intention of the author of trust to benefit several beneficiaries in succes¬ 
sion. Where the property is likely to be exhausted or consumed because it 
is of wasting nature etc., it is incumbent upon the trustee to sell the same 
and convert it into a property of permanent and profitable character, e.g., 
money so that the successive beneficiaries may be able to enjoy the benefit 
of the trust Since the object of this section is to carry out the intention 
of the author of trust, the rule of conversion will not be attracted if “an 
intention to the contrary may be inferred from the instrument of trust.” 
Such an intention shall be inferred if the instrument of trust indicates that 
the trust-property be enjoyed in specie by each of the beneficiary. The onus 
of proving this will be upon the trustee, for conversion of the perishable 
property is the primary rule and non-conversion an exception. 

Lease-hold property is the type of property envisaged by this sec¬ 
tion. The two illustrations appended to section 16 relate to lease-hold 
property. So, where A bequeaths to B his property consisting of three 
leasehold houses in trust for C during his life, and on his death for D and 
on his death for E and there is nothing to indicate that the author intends 


10. See illustration to Section 17. 

11. 1 Ch. Case 309. 

12. 1 Kee 729. 

N.B. With a view to improve the drafting, the Law Commission has suggested that this 
section be re-worded as under : “Where the trustee has a discretionary power, 
nothing in this section shall be deemed to authorise the court to control the 
exercise of such discretion, so long as that discretion is exercised reasonably and 

in good faith.” 
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that the property be enjoyed jn specie by th; beneficiaries, it is incumbent 
upon the trustee to sell the houses and invest the proceeds in some interest 
hearing security u But if the lease hold property consisting of houses was 
bequeathed along with furniture therein, an inference will be drawn that the 
property is intended to be enjoyed by the beneficiary in specie and in that 
case the leasehold property need not be sold 14 

Howe vs Lord Dartmouth—A leading Equity Case 

This section is based on the leading Equity case, namely Howe v 
Lord Dartmouth 15 In this case William Earl of Strafford, by his will gave 
to his wife, Anne, all h s peisonal and landed property for life, subject to 
the payments of debts and legacies which he had bestowed and after her 
(wife) death to his sister Lady Anne Condly, for her life, and after her to 
the eldest son of George Byny The testator died and his wife also died in 
his life time Lady Anne filed a bill for an account of the personal estate 
etc The following principles were laid down in this authority 

"That whenever there is a general bequest of property of a wasting nature, such 
is long annuities or lease holds, to several persons in succession, the general rule is thai 
it should be forthwith considered and laid out in permanent securities and again, the 
reversionary property or property the enjoyment of which is not to commence until a 
future time or until the happening of a contingency ought to be similarly convened 

The rule proceeds upon the concept that the testator has intended the 
enjoyment of perishable property by different persons in succession and this 
can only be accomplished by means of a sale 

Limitations on the rule of comersion 


The rule of conversion of property does not apply in the following 
cases— 

(a) Where there is express or necessarily implied intention of the 
author of the trust that the trust property be enjoyed in specie bv the bene 
ficiarics (See illustration (b) to S 16) 


(b) The rule is confined to residuary personal estate settled by will, 

with regard to which the testator cannot be presumed to foresee its nature 

It seems that in case of settlements inter vivos the property of the trust 
even or perishable nature will be enjoyed by the beneficiary in specie 

In Halsbury s Laws of England the law regarding the duty of the 
trustee to convert perishable property into one of permanent and profitable 
character has been admirably summed up as under — 


See illustration (al lo section 16 
See illustration (b) lo section 16 
(l802»7Ves 137. I Wh & To. L C. (9ih Edn) 6a 
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‘It is the duty of a trustee to sell and convert the trust property: (1) where 
the instrument of trust directs that it shall be sold and converted (2) Where the 
property consists of ha7ardous or unauthorised investment and (3) Where the property 
cannot be held to the advantage of beneficiaries for life and in remainder, whether by 
reason of its being of a wasting n • ture or of its being in reversion and not yielding a 
present income, unless the instrument creating the trust expressly or by implication 
requires or authorises abstention from sale or conversion. Where there is a discretion 
as to conversion, the court cannot interfere if the discretion has been reasonably and 
in good faith exercised ”(16) 

(Vllt) Section 18 —Duty to prevent waste 

A trustee is under an obligation to prevent waste of trust property. 
In particular, it lays down that where a trust exists for the benefit of several 
persons in succession and the trust-property is in the possession of any one 
of the beneficiaries, he should take possession of the property. If the bene- 
ficiary-in-possecsion commits or threatens to commit any act which is 
destructive or permanently injurious thereto, the trustee should take steps, 
legal or otherwise, to prevent the waste. This duty is to be performed 
whatever the nature of the trust property. The duty cast by this section 
follows from the very nature of trust; a successive trust can be truly exe¬ 
cuted only if the trustee prevents the wastage of property in the hands of 
any beneficiary. Such a danger is envisaged when the property is held by 
life-interest holders, for they have not a permanent interest in the beneficial 
enjoyment of the property The duty of preserving the property and saving 
it from loss is on all the trustees irrespective of the fact whether a particular 
trustee is managing the property at the time or not. 17 

(IX) Section 19—Duty to keep accounts and furnish information 

It is the duty of a trustee to keep clear and accurate accounts of the 
trust-estate duly vouched and to furnish the same to the beneficiary when 
asked by him. A trustee is bound to inform the beneficiary about the 
amount and state of the trust property. The basis of this duty is the fact 
that a trustee holds trust property “for the benefit of the beneficiary and 
as such is in a position similar to an agent of the principal. Sections 55 
and 57 state the same thing from the angle of a beneficiary. A beneficiary 
has, subject to the provisions of the instrument of trust, a right to the rents 
and profits of the trust property. He has also the right to inspect and take 
accounts of the trust. 

On analysing this section, we notice that the duty of a trustee ts three¬ 
fold :— 

(i) He is to keep accounts; 

(ii) He is bound to deliver accounts; 

(iii) He may be required to vouch the accounts. 


16. Halsbury’s Laws of England, Vol. XXXIII, p. 231. 
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Different considerations apply m all the three above stated cases 
The duty to keep accounts is an essential duty A trustee must keep accounts 
so as to be m readiness to deliver proper accounts if asked by the bene¬ 
ficiary {Cf S 57) He cannot escape this liability on the ground that 
he is an illiterate person He ought to employ an agent to keep accounts, 
at the cost of the trust As to the duty to deliver accounts, different con¬ 
siderations apply A trustee is not bound 10 deliver the accounts if the 
same are lengthy and cannot be rendered without incurring expenses unless 
the expenses are guaranteed by the beneficiary A beneficiary is entitled to 
have the copy of the accounts but at his own expense He may inspect the 
accounts personally or through his authorised agent AH expenses in this 
regard will be borne by the beneficiary or debited to his account The duty 
to vouch the accounts does not arise till after the accounts have been deli¬ 
vered 


Section 35 may as well be noticed in this connection It says, after 
the duties of a trustee are completed, he is entitled to have the accounts of 
the administration of the trust property examined and settled He may get 
a no demand chit from the beneficiary after the settlement of accounts A 
trustee must keep, clear and separate accounts in respect of trust property 
and should not mix private property with trust property, if he does so, he 
undertakes a heavy burden to prove that any particular property is his, as 
distinct from trust ,s 


(X) Section 20, 20A and 21—Investment of Trust Money 

Section 20 enumerates the various funds and securities wherein a 
trustee ought to invest trust money A long list has been given The object 
is to prescribe the securities which are regarded safe On the one hand it 
would save the trustee from liability for loss in the event of any security 
being lost, on the other it would fetch interest for the trust estate 


Principle—The principle underlying section 20 is to make the trust 
fund productive to the beneficiary and at the same time help the nation It is 
said that the industrial development in England is partially due to the 
availability of trust funds for joint stock concerns A trustee is not allowed 
the same discretion in investing the trust moneys as a person sui juris deal¬ 
ing with his own estate Section 20 imposes a statutory duty upon the 
trustee In Tirupatirayndu v Lakshminarasmma 1 *, it was held that an 
investment of trust money in an unauthorised security shall constitute a 
violation of the duty and render the trustee personally liable 


A perusal of the securities listed m section 20 shows that most of the 
securities have become out moded The Indian Law Commission has 
suggested that outmoded securities be omitted They have further recom 
mended that existing Government securities and public securities may be 
included m the section and for that purpose the Bombay Public Trusts Act 


17 Lai it Mohan r Kish on Mohan AIR 1947 Cat 288 
|g Naryznr CjopaJ AIR I960S C 100{H4) 

19 l UR 38 Mad. 71 - A UR. 1916 Mad 897 
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1950 may be generally kept in view. It is better not to enumerate parti- 
cular securities but to give a general definition of all categories of securities 
which aie in vogue in the market. 20 

Section 20 (A) deals with a small point namely the power to purchase 
redeemable stock at a premium. The scope and limitations on this power 
are stated in the section. 

Section 21 allows deposit of a sum upto Rs. 3,000 in Government 
Savings Bank. It also saves the investments made before the enforcement 
of the Act. Further it saves the investment on a mortgage of immovable 
property already pledged as security for an advance under the Land 
Improvement Act, 1883. Such an investment is in fact a second mortgage 
and as such risky for the security may be insufficient. The Law Commis¬ 
sion has rightly recommended the exclusion of this type of investment 21 
The forms of investment mentioned in S. 20 are restricted only to private 
trusts and do not necessarily exhaust the modes of investment permissible 
in the case of charitable trusts. 22 Trustees incharge of trust properties 
should not keep cash in their own hands which are not necessary for 
immediate expenses but invest the same in approved securities, a list of 
which is given in every legislation on the subject of trust 23 . 

(XI) Section 22. Sale of Trust-property within specified time 

This section speaks about a specific duty viz, the duty to sell trust- 
property, movable or immovable or securities, within the specified time , 
where there are express directions on the point in the instrument of trust. 
The tune has been made prima facie the essence of the obligation between 
the ‘trustee and the beneficiary’. The sale will be .valid and binding upon 
the beneficiary even if made after the specified time, but the beneficiary 
may recover damages, if any, from the trustee, resulting from the delay in 
selling the property. The obligation is not absolute. The trustee may in 
his discretion wait for a suitable time to sell the property. If he does so, 
and the loss results, he can be absolved of the loss if he can 
show that he acted honestly and reasonably in the interest of the 
beneficiary. Onus in such cases lies upon the trustee. But where 
the trustee has obtained extension of time from the Court, he is not 
to explain the loss and no action lies against him. In Harden v. Kent 24 , 
a testator left money to be invested in speculative securities and 
the executors waited for twelve months, by which time the value of the 
securities was reduced. It was pleaded that they bona fide and honestly 
waited expecting a rise in the value- It was held that the act of the trustees 
was honest and bona fide, as such they were not liable for the loss. 


20. See 17th Report of the Law Commission, p. 12. 

21. The Indian Law Commission has in 17th Report, vide page 35, recommended 
that a saving provision to retain investments which have ceased to be authorised 
may be added on the lines of section 4 of the (English) Trustees Act, 1925. The 
proposed section is : “A trustee shall not be liable for a branch of trust by reason 
only of his continuing to hold an investment which has ceased to be an investment 
authorised by the instrument of trust or by the general law. 

22. Subramania v. Prayag Dossjee, A.I.R. 1917 Mad. 355. 

23. Rati La! v. State of Bombay A.I.R. 1954 S.C. 388. 

24. L.R. 5 Ch. D. 600; See also Re Chapman, (1896) 2 Ch. 763 (C.A.) 
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LIABILITY OF TRUSTEE FOR BREACH OF TRUST 

(Sections 23 to 30) 

Having discussed the duties of a trustee contained in sections 11 to 22, 
we pass on to sections 23 to 30 which speak about the'Liability of Trustee 
for Breach of Trust’ Before discussing the subject in detail, the gist of 
sections 23 to 30 may be stated 

LIABILITY OF A TRUSTEE FOR BREACH OF TRUST 
AT A GLANCE 


1 A breach of any duty imposed on a trustee, as such, by any law 
for the time being in force , is called a "breach of trust” (See section 3) 
Duties may be imposed upon a trustee by an instrument of trust the Trusts 
Act and the general law 

2 A trustee guilty of ‘breach of trust’ is liable to make good the 
loss which the trust property or the beneficiary has thereby sustained 
(Section 23 ) 

3 Loss does not ordinarily include payment of interest on the funds 
involved in the breach of trust Section 23 enumerates some exceptional 
circumstances when trustee may as well be liable to pay interest These 
circumstances are where the trustee has actually received, or ought to 
have received or presumed to have received interest He is also liable to 
pay interest where the breach consists in unreasonable delay in paying 
trust money to the beneficiary or non investment of trust fund or dereliction 
in collecting interest or misusing the trust money for private business or 
trade (Section 23) 

4 A trustee who is liable for loss occasioned by a breach of trust with 
respect to one portion of the trust property cannot reduce the amount of his 
liability by deducting the amount of gam which has accrued with respect to 
another part of the trust property through another and distinct breach of 
trust (Section 24) 


5 A trustee Is not liable for the defaults of his predecessor, but if he 
neglects to take notice of the defaults and rectify the same as far as possi 
ble, he becomes liable for loss on the ground of failing to administer the trust 
properly (Section 25 read with section 12) 


6 A trustee is not liable for loss, if In the absence of notice of 
vesting of beneficiary s interest in another person, he makes payment or 
del Uled P (Section 28) *** persons ' but for the vesting would have been 


. 7 J l .J rU ,l! ee ,i, * r n0t i or ?‘, nar py liable for involuntary losses, or the 

losses duetoihe^ faults of bankers, brokers or other custodians of trusts 
P r °P ert> ’ £™ P*f su '; h P ar “ e * have been chosen carefully and are of good 
repute Similarly a trustee if not oiherw ise negligent, isnot liable for the 
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insufficiency or deficiency of any stocks, funds or securities or otherwise 
involuntary losses. (Section 30) 

8. Without prejudice to the liability under section 23 or 26 etc. where, 
there ore more than one trustees, a trustee is liable only for such stocks] 
funds and securities as lie actually receives. 

9. One trustee is not, as such, liable for a breach of trust by a co¬ 
trustee e., a trustee is not vicariously liable. But a trustee is liable for the 
acts of a co-trustee which constitute dereliction of his duty to administer the 
trust. For instance, if he neglects to see to proper application of the 
property in the hands of the co-trustee or allows the co-trustee to retain 
the property for an unnecessarily lone period or does not knowingly 
take appropriate measures to prevent breach of trust by a co-trustee. 

(Section 26) 

10. Where several trustees are liable for a breach of trust committed 
by them jointly or for a breach of trust committed by one of them for 
which the others are liable, they are jointly and severally liable to the 
beneficiary. (Section 27) Except, when the plaintiff trustee is himself 
guilty of fraud, he can sue the other defaulting trustees for contribution. 

11. A trustee is liable to hold that much interest of the beneficiary as 
been forfeited or awarded by legal adjudication to the Government’for the 
benefit of the Government or the person declared entitled to it. (Section 
29) 


12. A beneficiary loses the right to recover loss from the trustee for 
the breach of trust in the following cases : 

(/) Whete the beneficiary by fraud induces the trustee to commit the 
breach of trust. 

(ii) Where the beneficiary, who is competent to contract , without 
coercion or undue influence having been brought to bear upon him (a) 
concurs in the breach or (b) subsequent to the breach acquiesces therein with 
full knowledge of his rights against the trustee. 

Liabilities of Trustee for Breach of Trust 

(Sections 23 to 30) 

Liabilities of a trustee for breach of trust may be discussed under the 
following sub-heads:— 

(A) Liability for breach of Trust. (Section 23) 

(B) Liability for interest. (Section 23) 

(C) Balancing losses against gains. (Section 24) 

(D) Non-liability for defaults of predecessor. (Section 25) 

(E) Non-liability of trustee for making payments without notice 

of transfer. (Section 28) 
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(F) Liability of trustee where beneficiary’s interest is forfeited to 

the Government (Section 29) 

(G) Non-liability for involuntary losses (Section 30) 

(H) Non-liability for co trustee’s default (Section 26) 

(I) Liability of a co trustee for joint breach of trust, and contri 

button between co trustees (Section 27) 

(J) Remedies of beneficiary when barred (Section 23) 

Section 23—Liability for breach of trust 

Section 23 states that a trustee is liable to make good the loss which 
the trust-property or the beneficiary sustains as a result of the breach ot 
trust by the trustee 

What is breach of trust 7 Section 3 defines ‘breach of trust’ as under— 

“A breach ot duty imposed on a trustee, as such, by any law for the time being 
id force, is called a breach of trust " 

Sections 11 to 22 contain particular duties of a trustee ** Briefly 
speaking, a duty of a trustee is an obligation the failure to fulfil which 
will expose the trustee to legal liability for breach of trust '* “A breach of 
trust consists in some improper act, neglect, default or omission of a trustee 
in respect of the trust property or of a beneficiary’s interest in it” 
(Keeton) The violation of any duty imposed under sections 11 to 22, 
and 46 to 55 of the Trusts Act ot the instrument of trust or any other law 
for the time being in force renders a trustee liable to recoup the loss to the 
beneficiary 

Section 23 is an enabling section and does not prevent the bene 
ficiary to pursue any other remedy available to him to redress the adverse 
effects of the breach of trust by a trustee A trustee is liable under this 
section both for active and passive breaches of trust To buy the trust 
property on his (trustee) own account, to mix the trust property with his 
own, or to pay time-barred debts are the instances of active breaches of 
trust for which a trustee may be liable Non-conversion of the trust pro 
perty directed to be converted or non accumulation of the income for the 
benefit of the person ultimately entitled are instances of passive breach for 
which a trustee may be liable to recoup the loss A trustee is liable for a 
breach of trust, whether or not he has derived any benefit from the breach 
A trustee is liable for the breach of trust by a co trustee rendered possible 
by the trustees’ breach of trust or of an agent to whom the trustee has 
improperly delegated the power to administer the trust 

The following statement by Lewtn expresses the principle underlying 
section 23— 


U Section* tl to 22 contain »bat are called positive duties and Section* 46 to 55 
negative dune* 

26 Refer to D Barn, Teat Book of Equity,3rd Edn., p 196 
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'To awarding compensation to the cestui que trust against the trustee the 
Court pays no regard to the circumstances whether the trustee derived any actual 
advantage or not, but proceeds upon the principle that the trustee, who deviates from 
the line of his duty, is under an obligation to make good the loss to the cestui que- 
trust; if a trustee is guilty of misconduct and loss follows, the Court does not acquit 
him because the loss was more immediately caused by some event wholly beyond the 
control of the trustee, such a« fire, lightning, or other accident, or because of conduct 
in the nature of contributory negligence on the part of the cestui que tnist.(27) 

Aggarwala puts it thus: 

“A trustee is liable for a breach of trust, even though there was no considera¬ 
tion and the trustee himself is the author of the trust. And if any person assumes to 
act as a trustee and in so doing injures the trust-fund, he will be responsible, though 
he was never properly appointed. Where a person though not appointed as a trustee 
by the founder of an endowment, takes charge of endowment and manages it as trust- 
property, he makes himself constructive trustee or a trustee dc son tort and is liable, as 
such, to the beneficiaries "(28) 

The American Restatement of Law on the point is as under: 

If the trustee commits a breach of trust, he is chargeable with— 

(a) any loss or depreciation in value of the trust estate resulting from 
the breach of trust; or 

(b) any profit made by him through the breach of trust; or 

(c) any profit which would have accrued to the trust-estate if there 
had been no breach of trust. 29 


Illustrations 

A trustee may be liable for the loss etc in the following cases: 

(1) Where a trustee improperly leaves trust property outstanding, and it i» 
consequently lost, he is liable to make good the property Inst, but he is not liable to 
pay the interest thereon Here the fault is negligence in the execution of tmst.<30) 

(2) Where A, bequeaths a house to B in trust with the directions to sell it and 
pay the proceeds to C and B neglects to sell the house for a great length of time, as a 
result of which the house deteriorates and its market value falls, B would become ans¬ 
werable to C for the loss. Here the breach consists in inordinate delay in selling the 
house and contravention of section 15 of the Trusts Act. (31) 


27. See Lewin On Trusts. 15th. Edn. , p 746. ( Foot notes omitted.) 

28. O-P- Aggarwala, Law of Trusts, 1961 Edn. , p. 338 

29. American Restatement of Law of Trusts, Vol. I, p. 553. 

30 and 31 Illustrations (a) and (b) to section 23 Trusts Act. 
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(3) A is a trustee of 10 000 dollars «n cash As a result of his negligence the 
money is stolen A is liable for 10 000 dollars (32) 

(4) A is trustee of a claim which he can collect in full He negligently fails 
to take steps to collect the claim with the result that it is barred by Statute of Limita¬ 
tions A is liable for the amount of the claim (33; 

(5) A is trustee of a house In breach of trust he fails to insure the house 
against fire The house is burnt A is liable for the loss {34) 

For more illustrations reference may be made to the illustrations given under 
section 23 of the Trusts Act and the American Restatement of Law of Trusts, Vot I, 
p 553 


Extent and nature of the liability 

The liability of the trustee who is guilty of breach of trust is perso 
nal Where the breach has been committed by several trustees jointly, the 
liability to make good the loss to the beneficiary or the trust estate is joint 
and several After the death of the defaulting trustee his estate becomes 
liable A beneficiary can follow the trust property in its original form or 
converted form as long as it is traceable in the hands of third persons 
except bonafide transferees with consideration without notice of the breach 
of trust 35 The civil liability is in addition to criminal liability, if any, under 
Sections 405, and 406 of the Indian Penal Code for Criminal Breach of 
Trust s * The two actions can proceed simultaneously and without prejudice 
to each other 


Power of the Court to relieve trustee from the consequences of 

breach of trust 

Is the Court empowered to relieve a trustee of the consequences of 
the breach of trust when he has furnished the Court information that he 
acted in the matter HONESTLY and REASONABLY ? The Indian law 
so far, does not empower the Court to do so On th-s principle the Madras 
High Court in TIRUPATIRYUDU V LAKSHMINARASAMMA” held 
that a trustee making unauthorised investments in violation of the provjs 
ions of section 20 of the Trusts Act, 1882, would not be absolved from bis 
liability even though he might have acted honestly and reasonably The 
English law on the point is different There the Court has the power to 


32 33,34 Am Restatement of Law of Trust* Vot 1 p 5S4 55s 

35 See sections 63 64 etc. of the Indian Trusts Act 

36 Hi tntttee dtshonrtily misappropriates or converts trust property to his own use 

or dishonestly use. o. dispose, ot that P ,„pe„, in violation ol any dtrecltou of 
lot. preset,!,,„ s the mode, m »h,eh such tnttt „ to be d,sehae E ed, l, of ,"yTr„ 
contract cep,e,. or tmpltcd sshtch be ha, made touchtn, dt.eharge of utdt 
tens, or -tlfully sufTer, any other perton ,o to do. he contm.t, enmipa! breach of 
trust (Section 405 Indian penal Code! and „ I,able lo be punt.bedTlt^f™^ 
sonraent or either description for a term, which nivertL P 

with fine or with both. (Section 406 I P cj * to ‘ hrCC ycar ‘- or 

37 35 Mad 71 AIR 1916 Mad *97 
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relieve trustee from the consequences of the breach of trust if it is proved 
to the satisfaction of the Court that the trustee acted honestly and reason¬ 
ably. 38 


Liability for Interest 

The general rule is that a trustee committing breach of trust is not 
liable to pay interest However, there are some exceptions to the general 


Exceptions 

, (0 The trustee is chargeable with anv interest actually received by 

him on trust funds although the amount received is greater than the legal 
rate of 6% or the current rate of return on trust investments. [Section 
23(a) ] 

(ii) The trustee is chargeable with interest by way of loss, where he 
otizht to have received interest but has not done so, or where he is fairly 
presumed to have received interest, or where there is unreasonable delay 
in paying trust money to the beneficiary. The interest payable is simple 
interest at the legal rate, i.e., 6% per annum, unless the Court otherwise 
directs. [Section 23(b)(c)(d)] Thus, where a trustee is guilty of unreason¬ 
able delay in investing trust money or paying it to the beneficiary, he is 
liable to pay interest at six per cent per annum for the period of delay. 39 


38. See Lewin on Trusts, 15th Edn., p 742. 

Section 61 of the Trustees Act, 1925 (S. 3 of the Judicial Trustees Act, 1896, 
■ re-enacted) runs as under : 

“If it appears to the Court that a trustee, whether appointed by the Court or 
otherwise, is or may be personally liable for any breach of trust, whether the 
transaction alleged to be a breach of trust occurred beiore or after the com¬ 
mencement of this Act. but has acted honestly and reasonably, and ought fairly 
to be excused for the breach of trust and for omitting to obtain the 
directions of the Court in the matter in which he committed such breach, then 
the Court may relieve him either wholly or partly from personal liability for the 
same.’* 

The Indian Law Commission (vide para 36) has not favoured the suggestion to 
include a provision on the lines of the English Law into the Trusts Act. They 
observe: 

“The standard of care required of a trustee is not laid down in any of the 
provisions of the Trustee Act, 1925; but in India we have section 15. The 
standard of care and prudence that is required of a trustee has to be borne in 
mind when considering the proper discharge of the duties enjoined by the Act 
upon a trustee. If a trustee violates a statutory duty laid down under the Act, 
he cannot be said to have acted as a man of ordinary prudence even though 
he might have been honest and reasonable. The standard of prudence has to be 
judged in the light of the provisions of the Act and not with reference to any 
objective standard” 

39. Illustration (c) to section 23 
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( 11 ) The trustee is chargeable compound interest (with half yearly 
rests) at six per cent per annum, unless the Court otherwise directs if, he 
fails to invest trust money and to accumulate the interest and dividends 
thereon [Section 23 (e)] Thus, where a trustee is under a duty to invest 
trust money in any of the authorised securities, but he instead of investing 
trust monev in any of the authorised securities retains the money in his 
own hands he is liable to recoup the loss to the trust estate In this case 
the beneficiaries have two courses open to them They may either recover 
the amount of the principal money and the interest or the amount of such 
securities as he might have purchased with the trust money when the 
investment should have been made and the intermediate dividends and 
interest thereon 40 

(iv) Where a trustee s breach consists in the wrongful employment 
of trust property or the proceeds thereof m trade or business, the trustee 
is liable to be charged the repayment of the amount with compound interest 
(wilh half yearly rests) or at the option of the beneficiarv to pay the net 
profits made by such employment [Section 23 (f) ] 

The words 'unless the Court otherwise directs" used in section 23 
denote that the Court may allow higher rate of interest than six per cent 
per annum in a proper case 41 


Section 24- Balancing Losses Against Gains 

Section 24 lays down the rule that a trustee who is liable for the 
breach of trust in respect of one portton of the trust property cannot set 
off against his liability a pain which has accrued to another portion through 
another and dtstinc breach of trust B 

The following factors shall have lo be established to attract the 

application of the rule against set off. 

(1) Two breaches of trust by a trustee, and 

trust pSJgftSl ,h ' ,W ° bradlCS Sha " " ,a " “*•»» romor, Of the 

(3) Two breaches must be distinct breaches of trust 

In other words if the two breaches are with reeard m tL, 
tion of the property, or are breaches arising out of the^AM? ♦ some P or ' 
the rule against set off will not apply But if the . tra . n , sa ; t,on 

loss occastoned by a breach or trust ,n r«,L 0 r„™ , “ for 3 

nropcrtv he cannot reduce the amount nf i P° Tt *on of the trust 
amount of gam rsh.ch has acSSS ^ ,,y bj-^^^ucttrrg the 

transaction which is not a breach of trust** PCCI l ° anot ^ er ancf distinct 


40 

41 


Illustration (d. to section 23 See aUo Ulustrat.on, (e, aDd (f) 
Jagarmathav Snpathibabu, A I R I9i 5 Mad 297 (15 per c 
American Restatement of Law of Trust* Vt-I i p <9S scct " 


allowed) 
213 tb) 
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The corresponding Restatement of the American Law is:— 

“A trustee who is liable for a loss occasioned by one breach of trust cannot 
reduce the amount of his liability by deducting the amount of a gain which has accrued 
through another and distinct breach of trust; but if the two breaches of trust are not 
distinct, the trustee is accountable only with the net gain or chargeable with the net loss 
resulting therefrom,”(43) 

The above paragraph explains the true import of section 24 of the 
Indian Trusts Act. 

Lewin has put the rule of liability in case of trustee who brings 
profit as well as loss to the trust in the following words :— 

"A trustee who is liable for a loss occasioned by a breach of trust in one portion 
of a trust fund, cannot set ofT against the liability a gain which has accrued to another 
portion of the trust fund through another distinct and wholly unconnected breach of 
trust;.. .”(44) 

The scope of application of the rule has been explained in the 
American Re-statement of Law in the following manner :— 

Breaches of Trust which are Distinct 

(1) Part of the trust-fund invested in one set of securities and part 
in other set of securities. 


Illustration 

A is trustee of 10,000 dol. for B. By the terms of the trust A is directed to invest 
the money in bonds■ A invests 5,000 dol. in shares of the X Company and 5,000 dol. in 
shares of the Y Company The shares of the X Company become valueless and the shares 
of Y Company rise in value and A sells them for 10 000. dol. B can charge A with 5,000 
dol and interest for the breach of trust in purchasing shares of the X Company, and 
hold A accountable for the proceeds of the shares of the Y Company. It may be observed 
that in violation of the duty to invest the fund in bonds, the trustee invested the same, 
in the shares of the Companies.(45) 

(2) A trustee entrusted $with certain securities with the directions 
to sell the same. The trustee does not sell the same for a long time. 

Illustration 

A bequeaths all his property to B in trust for C. By the terms of the trust B 
is directed to sell the securities owned by the testator and to invest the proceeds in 


43. ibid, p. 593, Section 213. 

44. Lewin on Trusts, 15th Edn., p. 746. (Foot notes omitted) 

45. American Restatement of Law Trusts, Vol. I, p. 394 



266 


The Law Review 


bonds Included in the trust estate aTe shares of the X Railroad Company and shares of 
the Y Od Company In breach of trust B fails to sell any of the shares for several years 

Finally B sells the shares of the X Company at a loss and the shares of the Y Company 
at a profit C can charge B with the loss on the shares of the X Company and hotd B 
accountable for the profit from the sale of the shares of the Y Company (46) 

(3) If la the illustration (1) above the trustee bad invested dol 5.0CO in bonds 
and Ihe other dol 5.000 in the shares of the Company the bonds arc subsequently sold 
at a profit of dol 2,000 and the shares at a loss of dol 3,000 A is accountable for the gain 
of dol 2 OCX) on the bonds and is chargeable with the loss of dol 3 000 on the shares of 
stock (47) 

Breaches of Trust which are not Distinct 

In practice it is difficult to determine whether the two breaches in 
question are distinct or not Some of the factors which may be taken into 
consideration are 

(i) Whether the breaches of trust relate lo the same or different parts of the 
mist property, (2) whether the breaches of trust arise out of successive dealings with 
the same property or its product, (J) the amount of time elapsing between the breaches 
of trust, (4) whether there has been an accounting between the breaches of trust (5) 
how the trustee has dealt with the property or its product between the breaches of 
trust, (6) whether the trustee mtends to misappropriate trust property, or intends to 
ommlt a breach of trust although not intending to misappropriate trust property, or 
does not Intend to commit a breach of trust (7) whether the breaches of trust are the 
result of a single policy on the pari of the trustee 48) 

A few instances may be stated — 

(1) If the trustee in breach of trust purchases for a lump sum a 
single piece of property and subsequently sells the property in parts at 
various prices, be is accountable only for the net profit or is chargeable with 
the net loss. 


lllustraiion 


A is a trustee for B or d ol 100 000 
iOTest the money m railroad bonds. With 
tract of land which he divides into ten lots 
and the remaining six lots for dol 400 each 

(2) If the trustee in breach of 
which he receives stock dividends 
which he sells, he is accountable only 
with the net loss “ 


By the terms of the trust A is directed to 
dol 5,000 of the trust money A purchases a 
He sells four or the lots for dol 600 each 
A is liable for the net loss of dol 200 (49) 

trust purchases shares of stock on 
or rights to subscribe to neW shares 
for the net profit or is chargeable 


"• S °"' mm,I t, del,on 

have been emitted for 
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Illustrations 

(a) A is a trustee for dol. 100,000. By the terms of the trust A is directed to 
invest the money in railroad bonds. A invests dollars 4,000 in the purchase of 40 shares 
of stock at dollars 100 a share. Shortly thereafter the corporation declares a stock 
dividend of 100 per cent. A sells the forty new shares at dollars 60 a share. He sub¬ 
sequently sells the original forty shares at dollars 50 a share. A is liable only for the 
net profit of dollars 400.(511 

lb) In the above case, A receives rights to subscribe to new shares of the X 
Company which he sells for dollars 1,000. A subsequently sells the shares for dollars 
5000. A is liable for the net loss of dollars 4,000 but is not liable for dollars 5,000.(52) 

(3) If the trustee in breach of trust continues to carry on the 
business of the testator and for a time makes a profit but thereafter incurs 
losses, leaving a small profit at the end of the period, he is liable only for 
the ultimate profit; he is not chargeable with the intermediate profit without 
deducting the subsequent loss. 53 

Illustration 

A bequeaths a business to B in trust to sell within one year. In breach of 
trust B continues to carry on business for a second year, making a profit of dollars 5,000 
during the first six months of the second year and incurring a loss of dollars 4,000 during 
the next six months. B is accountable for dollars 1000. 

In any event the trustee is liable at the option of the beneficiary for 
any loss resulting from the breach of trust in failing to dispose of the busi¬ 
ness, and can be charged with the amount which he would have received if 
he had properly sold the business, with interest thereon. 64 


English Case Law 

Section 24 is based on the principles settled by the Court of Equity. 
The normal rule is that the Court shall decline to balance the loss against 
gain in case of the breach of trust for it would otherwise open the flood 
fates of corrupt practices by a trustee Hanbury humourously observes 

fhat “if Peter leaves his dog and cat in charge of Paul durmg his own ab¬ 
sence abroad and Paul loses the cat ; it will be idle for him to proffer m 
her stead to Peter on his return, a litter of puppies produced by the dog. 
This is it is submitted, a faithful though perhaps somewhat far-fetched 
parallel of the position taken up by equity against a trustee who attempts 
to set up gain against loss.’ 65 

There is no recent decision of the Courts in England on the point. 


48 to 54. These paras are based on The 
Vol. 1 , PP- 597 et seq. For more 
the above book. 


American Restatement of Law of Trusts, 
illustrations reference may be made to 


55. Hanbury, Modern Equity, 6th Edn.. P. 326-327. 
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The old decisions are difficult to understand and reconcile Two cases 
are mentioned here, one on either side, for whatever value they are 

In Wilts r Gresham (56) the trustees of a marriage settlement, because of 
their negligence did not recover a bond debt due from the husband and the amount was 
totally lost Certain other sums of the trust funds were without proper authority inves¬ 
ted m the purchase of the land m trusts of the settlement The husband, out of his 
own money, greatly improved this land which increased the value of the land In the 
claim against the trustees for the bond debt, tbe trustees attempted to balance the gain 
in the purchase of the land The gain was not allowed to be adjusted on the ground 
that the two breaches were distinct and with regard to separate portions of the trust 
property 

In Fletcher » Gr»en, (57) trustees committed a breach of trust tn lending trust 
moneys on mortgage They had to bring a suit for the recovery of the amount by the 
sale of the mortgaged property The money recovered by the sale of the property was 
put m the Court, pending the final disposal of the case This amount was less than the 
amount due, The amount was invested m consols pending final disposal of the case, 
which rose in value On accounts being taken the trustees were allowed to setoff ga*n 
m the value of the consols against the loss in the mortgage, for the gam and the loss 
arose out of the same transaction 

Section 25 -Non-llability for Predecessor's Default 

Section 25 is a simple section and states that a trustee is not liable 
for the defaults of bis predecessor merely on the ground that he has succeed 
ed to the office A trust is not a corporate body The phrase “as such" 
indicates that a trustee though not liable because he succeeds to tbe office 
of a trustee may yet become liable if he fails to act upto his duties prescri 
bed in other sections of the Act, c g , he must acquaint himself, as soon as 
possible, with the nature and circumstances of the trust property, the terms 
of the trust and other matters referred to in section 12 

Sections 26,27—See page 270—274 

Section tnmuf„ rm akm g pa,m'nt, mthool nonce of 


A trustee B not lableror the lo» or damage suffered by the trust 

estate, whets a beneficiary transfers his interest to another person and the 

trustee having no notice of the transfer pays or delivers trust property to 
a person who would have been e„„,led there,o but for the VesUnT I,nee 

beneficiary IS allowed to create encumbrances on the beneficial VnreLi 

Section 62) a dot, is cast upon him to inform.ra„ ee o 

ranees If be does no. do so, and .he .rus.ee m normaldischargeo/b.s 


36. <1845) 2 Drew 235. 
37 (1864) 32 Be»v 426. 
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duties makes payment etc., he cannot be held liable for the loss to the bene¬ 
ficiary or any other person entitled as a result of the transfer. For instance, 
if the cestui que trust mortgages his reversionary interest in the trust, fund, 
the trustee should be informed of the charge by the mortgagee; and if he 
is not informed, and the trustee makes payment to the cestui que trust, the 
trustee will not be liable to the mortgagee. (Taylor v. London and County 
Banking Company). 58 

Section 29—Liability of trustee where beneficiary's interest is for¬ 
feited to the Government 

It is the duty of a trustee, where the beneficiary’s interest is forfeited 
or awarded by legal adjudication to the Government, to hold the trust 
property to the extent of such interest for the benefit of such person and in 
such manner as the State Government may direct in this behalf In other 
words section 29 controls the duties cast upon a trustee under section 11 etc. 

Section 30 — Indemnity of Trustees and Non-liability for involuntary 
losses 

Section 30 statutorily recognises the rule of practice of the Courts 
of Equity as to the indemnity of a trustee for the acts, receipts or defaults 
of his co-trustee or that of banker etc. In England, section 30 of the 
Trustee Act, 1925, 55 embodies and gives statutory force to the rule estab¬ 
lished by the Courts of Equity, in almost the same words as those of section 
30 of the Indian Trusts Act, 1882. 


Trustee when indemnified. 

(1) A trustee shall not, as a general rule, be answerable for the 
faults of the other of them ; 

(ii) A trustee shall be respectively chargeable only for such moneys, 
stocks, funds and securities as he actually receives ; 

(iii) A trustee is not liable for the loss, accrued on account of the 
neglect, default or failure of any banker, broker or other person in whose 
hands any trust property may be placed ; 

(iv) A trustee is not liable for the insufficiency or deficiency of any 
stocks, funds or securities ; and 

(v) A trustee is not liable for otherwise involuntary losses. 


The above general rule of indemnity and non liability is, however, 
subject to the provisions of (i) section 23 (ii) section 26 and (in]•provisions 
of the instrument of trust. Briefly the provisions of the instrument of 
trust mav expressly or impliedly exclude the aforesaid indemnity. 
Further, where a trustee is liable for breach,of trust under section 22lor 
26 of the Trusts Act, the indemnity of sec ion 30 will be of no aval. The 
rule of non-liability adumberated in section 30 does not apply to a trustee 


38. (1901) 2 Ch. (C. A.) 231 

59. Lcwin on Trusts, 15th Edn., p. 200. 
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“making wilful default” Thus, in Laksbmichand v Jai Kuvarbai,* 0 it was 
held that a trustee will be liable for the faults of an agent who is not a fit 
person to the knowledge of the trustee, as also, for neglect in supervising 
the acts of the agent 


LIABILITY FOR CO-TRUSTEES DEFAULTS 


Section 26—General rule of non liability 

As a general rule a trustee is not liable for the breach of trust 
committed by his co trustee In other words, a trustee is liable only for his 
own breach of trust A trust is not a corporation or a firm Are there 
any real exceptions to this rule 7 In fact there are no real exceptions to this 
rule If a trustee is made (see the provisos to section 26) liable for the 
wrong f ul acts of his co trustee, it is*because he himself has in some way been 
at fault For instance, where the trust propert> is money in the hands of 
one of the two co trustees and no discretionary power is given by the 
instrument of trust the other co-trustee must not allow the former 
to retain the money for a longer period than the circumstances of the case 
may require* 1 Again if A. a trustee for B, allows the trust to be executed 
solely by his co trustee and C misapplies the trust property, A is personally 
liable for the loss resulting to B«* Here, A is liable for the wrongs of C, 
his co trustee, not because of his merely being a co trustee but for violating 
his own duty cast upon him under section 48 Trusts Act, which says that 
where there arc more trustees than one all must join m the execution of trust 
except when the instrument of trust otherwise provides 


, V, 5 cct, .l" 2 S P a, ,V CUIa , riy stal « rt>ice cases where a trustee may be 
liable for the defaults of a co-trustee, unless the mstnrment of trust 
expressly excludes the liability for such acts of a co trustee The three 
cases are 


tx) Where a trustee has delivered trust properly to his ctrustee aod failed lo 
tee to its proper application 


tbl Where a trustee allows his co-tnwee ,e race,.a .mat property aed fail, 
to make due enquiries as to co-lruslec a dealing wrth the lame o, allowl him to mam 
it for longer period than the circumstances of the case require 


(el Where a trustee b.eome. aware of a breach of n commuted or In ended 
be commuted hr bis eo-tru«ee and el.he, actively conceals or „ wllbl „ 

reasonable time take proper steps to protect the beneSciary’s interest. 


These three except,on, are based on ihe otactwtlOD , of Lor(J 


60 29 Bom 170 

61 Section 12. illustration (b) 
62- Section 15, illustration (h) 
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Westbury in the leading case of WILKINS v. HOGG 63 , which were in smiilar 
terms. The canon that one trustee shall not be liable for the acts or 
defaults of his co-trustee was first established in the case of TOWNLEY v. 
SHERBORNE 64 during the reign of Charles the First. There were four 
trustees of some lease-hold premises and rents had been collected by some 
of them only. The other trustees into whose hands the money never came 
were not held liable. 


Joining in receipt for conformity 

A trustee who joins proforma in signing a receipt for the money and 
proves that he has not received the money is not answerable for reason of 
mere signing the receipt if the money is misapplied by other co-trustees. 
This rule was established in BRICE v. STOKES 65 This rule is based on 
necessity and expediency, because a receipt has to be given by all the 
co-trustees. But for this rule the administration of trust would be 
impossible The onus to prove that the charged trustee did not actually 
receive the money and signed the receipt for the sake of conformity rests 
on the trustee (defendant). 


This rule cannot be pleaded where there is a collusion in handing 
over the trust-funds to a co-trustee or there was suspicion that the receiving 
trustee will misappropriate or misuse it. A co-trustee will not stan 
exonerated if he does not see that the receiving trustee properly invests 
the money. It is the duty of a co-trustee not to rely on a mere statement 
by his co-trustee that the money has been duly invested but to ascertain 
that such is the fact 66 . In Mendes v. Guedalla 6 ’, two {rustees authorised a 
co-trustee to remove from their bankers a box containing P , 

stock, for the purpose of converting it into deferred P > 

the co-trustee after the conversion returned the box w y P 

the converted stock in it. The co-trustees, who re i 

? f the defaulting co-trustee to' ^for® the deferred stock which 
investigate for themselves, were nela name io 

had been misappropriated. 


63. 


64. 

65 

66 
67. 


3Giff 116 aff 8 Jur (NS) 25. In this case there was a special indemnity 
clfusc exonerating the trustees from responsibility in respect of acts which 

would Otherwise be breeches o t Irbsh I. ». *» = ”**. “> " 

nav over to his co-trustee, or shall do or concur m any act enabling his co trustee 

to receive any moneys, shall not be obliged to see to the ■^ , “2^J e ^ n or 
shall such trustee be -bsequently rendered respons, ^ J ^ ^ ^ 

actual misapplication of the same m > delegate his duties 

appointed Joint trustees, but money to 

to a co-trustee. The two trustees delegateI the 1P ow « ° co-trustees were held 

IRC j Lcwlu - T„„, Idlh Hdb.. 

p. 201). 

Bridg. 35; Wh. & Tu. L.C. (9th ed.) 517. ' ’ 

ThomisonV. Finch, 22 Beav. 316; Hanbury V. Kirkland. 3 Sim. 265. 

11861), 2 John- & H. 259i 31 L-J. Ch. 561. 
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Section 27 —Liability of co-trustees for joint breach of trust 

The liability of co trustees is joint and several towards the beneficiary 
in the following circumstances 

(a) Where the co-trustees commit a joint breach of trust, 

(b) Where one of them by his NEGLECT enables the other to 
commit a breach of trust 


Sections 12 and 15 impose a duty of care upon a trustee in executing 
the trust It includes the duty to see that a co trustee does not commit 
the breach of trust Failure to perform this duly of care would render a 
trustee vicariously liable for the wrongful acts of another co-trustee 
Section 21 is based on the principle of joint and seveial liability in case of 
joint tort feasors 


Contribution between co trustees 

Where trustees are jointly and severally 1 able, the beneficiary can 
compel any one or more of them to make good the loss caused by the 
breach of trust, yet between the trustees inter se the ultimate liability is 
determined according to the provisions of section 27 para 2 

The rules of CONTRIBUTION between tbe co trustees are 


! IUSt 5" ? r t al o« or mo re of tbe 

trustees who had to refund the loss may compel the others to contribute, 

. , Wh '" »"'«'«/ 8“|ty than another and had to refund the 

' ?“"• ° r h,s >'E al representative to the 
extent of the assets he has received, to make good such loss 

(3) Where a trustee has been guilty of fraud, he will not be allowed 
to institute a suit to compel contribution aliowco 


Tbe corresponding American law** has been restated thus- 


(IJ Except as stated 
Che beoeGctary for a breach of 
the other, except that — 


in tub-section (2), where two 
trust, each of them is entitled 


trustees are liable to 
to contribution from 


t«> if oae of them is lubitaDtutiy ltan b b b 

“J° COM,,bUUO “ ,h "» k " ha. ,b. other is entitled to 10<i , ml „„ 

z trt ° r r-*• ■ 


a. American Rcsutement of Law of Trims, Vol. I.p 801 
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(2) A trustee who commits a breach of trust in bad faith is not entitled to 
contribution or indemnity from his co-trustee. 

I f ? ll0 u V1 n g ill “ strat , ions<:3 § iven ,n the American Restatement of 

Law of Trusts shall explain the scope of this section. 


Illustrations 

TRUSTEES EQUALLY AT FAULT 

(1) A and B are trustees for C. In breach of trust they join in purchasing 
securities which are not proper trust investments and which are subsequently sold at 
a loss of 1,000 dollars. A pays C 1,000 dollars. A is entitled to recover 500 dollars 
from B. 


(2) The facts are as in illustration 1, except that there are four trustees 
who participated in the breach of trust. A can recover 250 dollars from each of 
the others 

(3) A and B are trustees for C. In breach of trust they fail to insure the 
house which is part of the trust estate and the house is damaged by fire. A pays 
half the amount. He can compel B to pay the other half. 

TRUSTEES NOT EQUALLY AT FAULT 

(4) A and B are trustees for C. B permits A to assume the sole management 
of the trust. A purchases securities which are not proper trust investments. B does 
not know of or consent to the purchase. The securities are sold at a loss of 1000 dollars. 
If A makes good the loss he is not entitled to recover any thing from B. If B makes 
good the loss he is entitled to recover 1000 dollars from A. 

(5) Where one of the two trustees receives benefit from the breach of trust, the 
other is entitled to indemnity from him to the extent of the benefit. A and B are 
trustees for C. B improperly delegates the administration of the trust to A. A 
misappropriates 1000 dollars of the trust property. If A makes good the loss he is not 
entitled to recover the loss from B If B makes good the loss he is entitled to recover 
1000 dollars from A. (70). 

Section 27 is based on the equitable maxim, ‘viz’ he who comes into 
equity must come with dean hands. Equity will not permit any one to 
have advantage of Iiis own fraud. The Court will not, therefore, enforce 
contribution on behalf of a person who has acted fraudulently or has 
been guilty of substantially more fault than the defendant. The cause of 
action for contribution survives against the legal representatives of the 
defaulting co-trustee, but will be executable only against the assests of the 
deceased in the hands of the legal representative' 1 . 


69. Ibid, p. 802, 803. 

70. Ibid, p. 804. 

71. Tirunarayana V Manickavachagan, 4.1.R. 1934 Mad. 448. 
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The principle of this s ction has been applied to charitable 
trusts 7 * 


REMEDIES OF THE BENEFICIARY WHEN BARRED 


Section 23 states that a tr stee cannot be sued for loss by the 
beneficiary for the breach of trust in the following circumstances — 

(i) Where, a beneficiary has by fraud induced the trustee to commit 
the breach of trust, for Equity would not allow any person to have 
advantage of his own fraud and would not aid a person who does not come 
to the court with clean hands 

(n) Where, the beneficiary concurs in the commission of the breach 
of trust, provided he is competent to contract and consented to the breach 
without undue influence and coercion having been brought upon him 

(ill) Where, the beneficiary subsequent to the breach ratifies the 
breach with full knowledge of the facts and his rights against the trustee 


Above sub paras ( 11 ) and (m) are based on the basic principles of a 
private trust that it exists for the benefit of the beneficiary and that the 
trustee is his agent In the circumstances stated above the breach would 
be deemed to have been committed by the beneficiary himself Where an 
act of the beneficiary constitutes a breach of trust, he will be liable for the 
loss to the other beneficiaries’ 3 The Court may in such a case order that 
the trustee be indemnified out of the interest of the concurring beneficiary 
The onus is on the trustee to establish that the plaintiff s remedies are barred 
under section 23 74 

CHAPTER - IV 

OF THE RIGHTS AND POWERS OF TRUSTEES 

31. Right to title deeds—A trustee is entitled to have in his posses 
smn the instrument of trust and all the documents of title (if any) relating 
solely to the trust property 


reimburs e rn cnt of expenses— Every trustee mav 
0r pay j or d,Schar £ e out of the trust property, all 
nre<p™i!? currt< l ,n r™ , ab ? ut ,he e «cution of the trust or the 
' property, or the protect,on 


I f he pajs such expenses out or his cran pocket be has a first chart* 

See tVnte'Te I ’'ex y oeo r ,fa h 'T" !K *"<' ■".««. thereon“S 
charge (unless the expenses have been incutrcd mtb the sanction of a 


72. VuudevanV Bhawadaian, A IR 193* Vfad 115 
73 See section 68 

14 Furta Khatoon V E Sadka, A I R ,933 R „ t , 46 
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principal Civil Court of original jurisdiction) shall be enforced only by 
prohibiting any disposition of the trust property without previous payment 
of such expenses and interest 


If the trust property fail, the trustee is entitled to recover from the 
beneficiary personally on whose behalf he acted, and at whose request, 
expressed or implied, he made the payment, the amount of such expenses! 

Right to be recouped for erroneous overpayment—Where a 
trustee has by mistake made an overpayment to the beneficiary, he may 
reimburse the trust property out of the beneficiary’s interest. If such 
interest fail, the trustee is entitled to recover from the beneficiary personally 
the amount of such overpayment. 

33. Right to indemnity from gainer by breach of trust— A 
person other than a trustee who has gained an advantage from a breach 
of trust must indemnify the trustee to the extent of the amount actually 
received by such person under the breach; and where he is beneficiary the 
trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be 
indemnified who has, in committing the breach of trust, been guilty of 
fraud. 

34. Right to apply to court for opinion in management of trust 
property —Any trustee may, without instituting a suit, apply by petition 
to a principal Civil Court of original jurisdiction for its opinion, advice 
or direction on any present questions respecting the management or 
administration of the trust property other than questions of detail, diffi¬ 
culty or importance, not proper in the opinion of the Court for summary 
disposal. 

A copy of such petition shall be served upon, and hearing thereof 
may be attended by such of the persons interested in the application as 
the Court thinks fit. 

The trustee stating in good faith the facts in such petition and acting 
upon the opinion, advice or direction given.by the Court shall be deemed, so 
far as regards his own responsibility, to have discharged his duties as such 
trustee in the subject matter of the application. 


The costs of every application under this section shall be in the 
direction of the Court to which it is made. 


35 ' Right to settlement of accounts —When the duties of a trustee 
as such, are completed, he is entitled to have the accounts of his adminis¬ 
tration of the trust property examined and set led, and, where nothing is 
due to the beneficiary under the trust, to an acknowledgement m writing to 
that effect. 


36 General authority of trustee—In addition to the powers 
expressly conferred by this Act and by the instrument of trust, and subject 
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to the restrictions, if any, contained in such mstrum-nt, and to the provi¬ 
sions of section 17, a trustee may do all acts which are reasonable and 
proper for the realization, protection or benefit of the trust property, and 
the protection or support of a beneficiary who is not competent to 
contract 


Except with the permission of a principal Civil Court of original 
jurisdiction, no trustee shall lease trust property for a term exceeding 
twenty one years from the date of executing the lease, nor without reserving 
the best yearly rent that can be reasonably obtained 


37 Power to sell in lots, and either by public auction or private 
contract—Where the trustee is empowered to sell any trust property, he 
may sell the same subject to prior charges or not, and either together or 
in lots, by public auction or private contract and either at one time or at 
several times, unless the instrument of trust otherwise directs 


38 Power to sell under special conditions—Power to buy in 
and re-sell—The trustee making any such sale may insert such reasonable 
stipulation either as to title or evidence of title, or otherwise, many 
conditions of «ale or contract for sale, as he thinks fit, and may 
also buy in the property or any part thereof at any sale by auction, 
° r V V l ny v C °v mract for sale - and re-sell the property 
'5' CODlract ,s *■> rescinded, without being 
responsible to the beneficiary for any loss occasioned thereby 

.7 , .T«.n'! 0W f d f ° r 5e, ""S trU!t property —Where a trustee is 
propcr,y °r to invest money in the purchase of pro 
Mle y or h pu™ hase “ ras0 " lblc d "ecltoo as to the time of effecting the 


Illustrations 


venient speed SS?5! t 3K£££"ffi T “ 5 '" **,"* a " ““ 
dtate sale tmpetattve P S «° C This does not render an name- 

and 1 . S’ch ama^asT M'S 5 ^ V'" " at ‘T 
benefit of C This do« not authorize invest the proceeds for the 

pone the sale to an indefinite period ’ b “ twcen h,m and c * 1° P ost 

sale. the , trus P te s'hairhave^TCMo' 'convenor' com P , = t ‘ , ’E5 suf 
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, Provided that, where there is a person competent to contract and 
entitled at the time to receive, the income of the trust property for his life 
or for any greater estate, no such change of investment shall be made with¬ 
out his consent in writing. 

41. Power to apply property of minors, etc , for their mainte¬ 
nance, etc.—Where any property is held by a trustee in trust for a minor, 
such trustee may, at his discretion, pay to the guardians (if any) of such 
minor, or otherwise apply for or towards his maintenance or education or 
advancement in life or the reasonable expenses of his religious worship, 
marriage or funeral, the whole or any part of the income to which he may 
be entitled in respect of such property; and such trustee shall accumulate 
all the residue of such income by way of compound interest by investing 
the same and the resulting income thereof from time to time in any of the 
securities mentioned or referred to in section 20, for the benefit of the per¬ 
son who shall ultimately become entitled to the property from which such 
accumulations have arisen: 

Provided that such trustee may, at anytime, if he thinks fit, apply 
the whole or any part of such accumulations as if the same were a part of 
the income arising in the then current year. 

Where the income of the trust property is insufficient for the minor's 
maintenance or education or advancement in life, or the reasonable expenses, 
of his religious worship, marriage, or funeral, the trustee may, with the 
permission of a principal Civil Court of original jurisdiction, but not other¬ 
wise, apply the whole or any part of such property for or towards such 
maintenance, education, advancement or expenses. 

Nothing in this section shall be deemed to affect the provisions of 
any local law for the time being in force relating to the persons and property 
of minors. 

42. Power to give receipts.—Any trustee or trustees may give a 
receipt in writing for any money, securities or other movable property 
payable, transferable or deliverable to them or him by reason or in the 
exercise of any trust or power : and, in the absence ot fraud, such receipt 
shall discharge the person paying, transferring or delivering the same there¬ 
from, and from seeing to the application thereof, or being accountable for 
any loss or misapplication thereof. 

43. Power to compound, etc.—Two or more trustees acting together 
may, if and as they think fit, — 

(a) accept any composition or any security for any debt or for any 
property claimed ; 

(b) allow any time for payment of any debt; 

(c) compromise, compound, abandon, submit to arbitration or other¬ 
wise, settle any debt, account, claim or thing whatever relating to the trust; 
and, 
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(d) for any of those purposes enter into, give, execute and do such 
agreeTiints, instruments of composition or arrangement reteases and 
other things as to them seem expedient, without being responsible for any 
loss occasioned by any act or thing so done by them in good faith 

The powers corferred by this section on two or more trustees acting 
trgether may be exercised by a sole acting trustee when, by the instrument 
r f trust, if any. a sole trustee is authorized to execute the trusts and powers 
thereof 


This section applies only if and as a contrary intention is not 
expressed in the instrument of trust, if any, and shall have effect subject to 
tl e terms of that instrument and to the prov sions therein contained 

This section applies only to trusts created after this Act comes into 
force 

44 Power to several trustees of whom one Disclaims or dies —• 
When an authority to deal with the trust property is given to several trus 
tees and one of them disclaims or dies the authority may be exercised by the 
continuing trustees, unless from the terms of the instrument of trust it is 
apparent that the authority is to be exercised by a number in excess of the 
number of the remaining trustees 

45 Suspension of trustee s Powers by Decrees —Where a decree 
has been roaae m a suit for the execution of a trust, the trustee must not 
exercise any of his powers except in conformity with such decree, or with the 
sarction of the Court by which the decree has been made, or, where an 
appeal against the decree is pending, of the Appellate Court 


OF THE RIGHTS AND POWERS OF TRUSTEES 

(Secrionj 31 to 45) 

(A) Rights of a trustee Sections 31, 32, 33, 34 and 35 state the 
RIGHTS of a trustee 

(B) Powers of a trustee . Sections 36, 37, 38, 39, 40. 41, 42 43. 44, 
and 45 state the POWERS of a trustee 

lA) RIGHTS OF A TRUSTEE AT A GLANCE 

(A) subject to the directions m the instrument of trust, a trust.e has 
the right' 

(1) to the possession or the instrument or trust and at] other documents 
of title relating solely to the trust property (S 31) 

(2) to reimbursement only rot out or-pochct ejpcn.es incurred m .he 
execution or the irust or the proteci.on and the prcsettalion ol the trust 
property and has. charpe over the trot, property Tor the some \\ here the 
expenses are incurred with the express conw or the bercCciary he also 
becomes person.tly liable in ease the trust property is not sufficient to 
pay of (S 32) 
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(3) to be recouped for erroneous over payment to a beneficiary and 
debit it to the beneficiary’s interest. (S. 32) 

(4) to be indemnified by the gainer from the breach of trust, to the 
extent of the gain. This right is available against a beneficiary as well as 
third persons except when the trustee is himself guilty of fraud. (S. 33) 

(5) to get the account audited and settled and obtain an acknowledge¬ 
ment from the benefic aries that there is no liability against him (S. 35) 

(6) to seek the opinion of the court, in the exercise of his discretion, 
when in doubt with regard to the exercise of his duties. The Court will' 
give opinion if the matter is not intricate. The Court shall give notice to 
the parties interested and hear them before giving opinion. The opinion 
of the Court protects the action of the trustee. 

(B) Powers of a Trustee at a glance 

Powers of a trustee are three-fold — 

(1) General powers enunciated in section 36 Trusts Act. 

(2) Statutory powers stated in sections 37 to 44 of the Act. 

(3) Specific powers conferred by the instrument of trust, expressly or 
necessarily implied by the nature of the trust. 

General or statutory powers can be exercised by the trustee only if it 
is possible without violating his duties or committing breach of trust, 
similarly specific powers conferred by the instrument of trust can be 
exercised bv him if there is nothing to the contrary in law, and subject to his 
duties under the Indian Trusts Act. All powers shall be exercised by the 
trustee to such an extent and under such circumstances and in such a 
manner as not to constitute breach of trust. Powers’are in fact discretions 
recognised by law. Such powers shall be exercised subject to and in 
conformity with any decree made in a suit for the execution of trust, for 
the Court is the ultimate protector of the beneficiary's interest. 

General Powers 

A trustee has the general authority to do all acts which are reasonable 
and proper for the realization, protection or benefit of the trust-property, 
and for the support of a beneficiary who is not competent to contract. 
The exercise of general powers is subject to the restrictions, if any, contained 
in the instrument cf trust and section 17 of the Trusts act. The discretionary 
powers shall be exercised reasonably and in good faith. The District Court 
of competent jurisdiction has the power to control the discretionary power, 
if the same is not exercised reasonably and in good faith. (Section 49) 

Statutory Powers 

The following specific powers are statutorily recognised : 

1. Power to lease—A trustee may give the trust property on lease 
for a period of twenty-one years. He should give the lease on reasonable 
rent. (Section 36) 

2 Power of the Trustee for sale—A trustee for sale has the necessary 
discretion in conduct of the sale of the trust property and conveyance of 
the property. He may sell by lots or by public auction or by private 
contract He may insert reasonable stipulation as to the title and exercise 
reasonable discretion as to the time of effecting the sale or purchase. He 
may buy at the sale and resell. The discretion is to be exercised for the 
benefit of the beneficiary and the trust estate. (Sections 37, 38 and 39) 



280 


The Law Review 


3 Power to vary investments— A trustee has the discretionary power 
to invest trust money in securities and withdraw and re invest in any other 
security authorised by section 20 of the Trusts Act, provided that where 
there is a person competent to contract and entitled at the time to receive 
the income of the trust property for his life or for any greater estate, 
no such change of investment shall be made without his consent in writing 
(Section 40) 


4 Power to apply trust property for the maintenance of minors — 
Where the beneficiary of a trust happens to be a minor, the trustee has 
ihe power to use at his discretion the trust income to which the beneficiary is 
entitled, for the maintenance, education, advancement in life religious 
worship, marriage or funeral and the like II the trust income is insufficient 
to meet the necessary expenses, the corpus of the property may also b: 
applied but with the permission of the Court (S 41) 


5 Power to ghe receipt— A trustee has the power to give receipt in 
writing for money, securities or other movable property owing to the trust, 
as a token of complete discharge of the obligation, because he is the owner 
of the trust estate vir a vis the whole world except the beneficiary If there 
arc more trustees than one, all must join in giving the receipt The pav 
ment can be made to any one of them, provided the receipt is signed by all 
the trustees In the absence of fraud, such a receipt will be a valid and 
complete discharge of the obligations of the person who owed them to the 
trust (Section 42) 


, „ « compromise, arbitrate and abandon claims- Sec 

tion 43 statutorily affirms the authority of trustees to exercise quasi judicial 
powers like compromising, compounding, abandoning, submitting to atbilra 
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OF THE RIGHTS AND POWERS OF TRUSTEE 

(,Sections 31 to 45) 

Chapter IV deals with the rights and powers of a trustee. The rights 
are stated in sections 31, 32, 33, 34 and 35; powers are stated in sections 36, 
37, 38, 39, 40, 41 and 43. The rules regarding the exercise of powers in the 
event of the death or disclaimer of a trustee are stated in section 44. Section 
45 relates to the superceding powers of the Court. 

Distinction between “right” and “power” 

The text book writers on Jurisprudence have devoted considerable 
forensic ability to explain the distinction between “right” and "power”. 
Right (or claim) “is what I can force another to do or refrain from doing”. T4 » 
Power “is the ability to produce a change in a given legal relation by 
doing or not doing a given act.” 74 b. In the light of the above distinc¬ 
tion, it may be remarked that the rights of a trustee postulate that the bene¬ 
ficiary or other persons are under a duty to conform to them, whereas 
powers conferred upon a trustee do not place him under a duty to exercise 
such powers. By virtue of the powers conferred under the Act, a trustee 
may of his own will directed to that end, alter some of the rights, duties, 
liabilities or other relations of himself or the beneficiaries or other persons. 

RIGHTS OF THE TRUSTEES 

Section 31—Right to Title Deeds 

A trustee is entitled to the possession of the following documents : 

(i) Instrument of Trust, and 

(ii) All other documents of title relating solely to the trust-pro¬ 
perty. 

Principle .—This right of the trustee is the counter-part of his duty to 
execute the trust, acquaint and inform himself of the trust property and pro¬ 
tect and defend the title to the trust property. “The very nature of the 
trustee’s office and its duties require that the trustee shall be in possession 
of the documents of title relating to trust property. The instrument of 


74-a. Paton, Jurisprudence, 2nd Edn., p. 225. 

Dais says- “A right is always a sign that other person is required to conform to 
a pattern of conduct, a power is the ability to produce a certain result. The 
power itself has no duty correlative to it. “Dais, Jurisprudence, 2nd Edn. p 237. 

74-b. Restatement of Law of Property, para 3. 

Salmond defines power as follows : “A power may be defined as ability conferred 
upon a person by the law to alter, by bis own will directed to that end, the rights, 
duties, liabilities or other legal relations, either of himself or other persons, 
“Salmond on Jurisprudence, 12th Edn., p. 229. 

75. Stanford V. Roberts, 6 L.R. Ch. App. 307- 
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trust is the charter of the duties and rights of a trustee and shall, there 
fore, be in his custody Other documents of title if relate solely to the 
title of the trust property must as well be in his possession and power 71 
Failure to take possession or neglect in keeping them safe constitutes breach 
of trust He may sue to have them delivered up He may deposit the 
documents with a banker etc in safe custody at the cost of tbe.tiust 77 

Section 32—Right to reimbursement and indemnity for expenses pro 
perly incurred 

The purpose of a private trust, is that the trust property shall be held 
for the BENEFIT of the BENEFICIARIES, consequently all the costs of 
idmimstration of the trust shall be borne bv the trust or the beneficiary 
The trustee may, therefore, spend money for the following purposes — 

(0 Execution of the trust, 

(li) Realisation, preservation or benefit of the trust-property, 

(m) Protection or support of the beneficiary 


i ^ * rustee ™ a y s P c °d the trust funds for the aforesaid purposes He 
mould of course keep proper account of the income and expenditure A 
trustee may have to spend money from bis own pocket, e g , his own travel 1 
mg expenses, board and lodging charges, public charges, remuneration to 
the agents for collecting rents and book debts, fees to the legal advisers 
brokers etc If the trust funds are not immediately avj liable, he may spend 
for the above purposes and the like from bis own pocket Id such circuiu 
itances the law confers the following statutory right upon the trustee to 
recover the amount spent out of his own pocket 78 B P 


Statutory Right of Reimbursement and Indemnity 
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Personal Liability of the Beneficiary 

Where the expenses have been incurred at the request of a beneficiary 
and the trust property is insufficient to pay it off, section 32 makes the 
beneficiary PERSONALLY LIABLE to make the payment to the trustee. 
Personal relief against a beneficiary is available only if the trust estate can¬ 
not satisfy the claim. It is available not against all the beneficiaries but 
only those on whose behalf and at whose request, express or implied, 
the payment has been made. In fact it would amount to a contractual 
obligation of the beneficiary. Right of reimbursement for proper out of 
the pocket expenses under section 32 is a statutory right and does not depend 
upon express stipulation in the instrument of trust. “The first principle 
of law,” said Lord Cottenham, is “of course to reimburse the trustee all 
expenses properly incurred by them in discharge of duties of the trust. 80 ’’ 
•‘It is.” said Lord Eldon, “ in the nature of the office of a trustee, whethei 
expressed in the instrument of trust or not, that the trust property shall 
reimburse him all the charges and expenses incurred in the execution of the 
trust.” 81 “The plainest principles of justice require,” said Lord Lindley, 
“that the cestui que trust who gets all the benefits of the property should 
bear its burdens, unless he can show some good reason why his trustee 
should bear them himself.” 82 


Right of Indemnity—When Enforceable 

The right of indemnity will be enforceable by a trustee only if he 
suffers an injury for which he is to be indemnified. 83 Whether or not he 
suffers an injury will depend upon the result of the general accounts between 
the trustees and the estate. Thus, where a trustee hasjthe trust money in his 
own pocket or if he is already indebted to the estate for his defalcations 
and withdrawals, he will not be able to claim the indemnity. 84 This rule is 
based on the equitable maxim, he who seeks equity must do equity. 


Section 32 (Para four) Right to Reimburse Erroneous Overpayment 

When a trustee honestly but erroneously makes an overpayment to a 
beneficiary, he is entitled to reimburse himself out of the remaining mteresi 
of the beneficiary in the trust-property without reference to the beneficiary. 
If the remaining interest of the beneficiary is insufficient to recoup t e over¬ 
payment, the trustee may get a personal decree against the beneficmry. The 

overpayment must have been made by mistake. The Court shall reuse 

reimburse, as also the trustee cannot himself recoup, if the trustee is guilty 
of fraud in making the overpayment. 


Does the right set out in section 32 ensure for the benefit of a trustee 

who is himself the beneficiary 7 

The following rules can be deduced from the decided cases ; 


80. Feoffees of Heriots Hospital v. Ross, 12 C. and F. 512. 

81. Worral v. Harford, 8 Ves. 8. 

82. Hardoon v. Belilios, (1901) A. C. 118 (P.C.) 

83. R. Matbalone v- Bombay Life Ass. Co , A. J. R- 1953 S. C. 3 

84. Pulin Bihari V. M- A. Davar, A. I. R- 1946 Cal. 83. 
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(1) That a trustee-beneficiary is as well entitled to be reimbursed if 
by mistake he makes an under-payment to himself 

(2) Where a trustee-beneficiary makes an over payment to himself, 
he is bound to rectify the mistake and return the amount over paid 8S 

Application of Section 32 Case Law 

In Peary Mohan V Narendra Nath Mukherji,*® it was held that the 
estate of a Shebait is entitled to be reimbursed all monevs properly expen 
ded by him in defending his position as a shebait and that the estate is also 
entitled to be reimbursed all moneys properly expended in performing the 
obligations imposed by the original founder on the shebait The principle 
of this section has been applied to public and charitable trusts Trustees of 
such trusts have been allowed to be reimbursed expenses of all bona fide 
litigation 87 Even heavy expenses in celebrating a festival in a temple m 
honour of God were held proper and reimbursible from the trust funds *’ In 
Bennett v. Wyndham, 89 the damages recovered by a third person for the 
tortious act of an agent employed by the trustee, were held to be reimbur 
sible being proper expenses In this case, a trustee in due execution of the 
trust directed a bailiff employed on the trust property to have certain trees 
relied The bailiff ordered the wood cutters usually employed to cut the 
wood In the process of cutting in spite of the best care of the wood cutters 
a bough glanced off and fell on a passer-by The trustee was ordered to pav 
damages 

Section 33—Right to indemnity from gainer by breach of trust 

A trustee is personally liable to make good the loss to the beneficiarv 
caused by his breach of trust Section 33 recognises the right of the trustee 
»o be indemnified by the gainer of the breach of trust This right may be 
exercised against 

U) a cestui que trust, 

(u) a co trustee, 

(ill) any other person 

Where the gamer is a cestui que trust, a trustee will have a further 
right to realize the gam from the beneficial interest of the beneficiary The 
trustee will have a charge on the beneficial interest to the extent of the 
demand 


85 See Lewin on Trusts 15tfa Edn., p 263 
86. 37 Cat 927 {P C) 


87 

$8 

89 


* ' '* ‘" 5 , Cbm,,, , Iakahnaa Chettia,, A I R 1913 

M»d 1196 Fi dahlias ein a Tyabal, Malt, » L R. 1941 Bom 307 
Knsbnasw3ml r Kallagar Devastanam AIR. 1937 Mad 970 
(1862) 4 De G F and J 239 
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Principle The gainer by the breach of trust is ultimately liable. The 
principle underlying this section has been stated by Lewin as under : 

“As between the trustee and a third person who has reaped the benefit of the 
breach of trust, though the trustee must make the disbursement in the first instance to 
the injured party, the loss will eventually be cast on the person who was gainer by the 
breach of trust.”(90) 

In Moxliam v. Grant; 01 where directors had bona fide made a payment 
ultra vires to the shareholders and were ordered to replace the money, it was 
held that they were entitled to be indemnified by the shareholders. A trustee 
cannot waive his right to indemnity out of the interest of the beneficiary 
and thereby prevent the repairing of the injury to the trust estate. 

Gain by a Beneficiary 

The rule stated in section 33 applies where a beneficiary is the gainer 
by the breach of trust whether as part-taker, instigator or abettor. It has 
been extended even to cases where a beneficiary is indebted to or otherwise 
m default for instance where he is under a contract to pay a sum of money 92 
or the premiums on an insurance policy. 03 Under section 68 of the Trusts 
Act, the interest of the defaulting beneficiary can be impounded. 94 The 
right of the trustee to be recouped out of the interest of the beneficiary has 
priority in rank over the general body of creditors. 05 

Fraud of Trustee 

Equity will not assist under this section a trustee who is himself 
guilty of fraud. 

Rights of Creditor or Trust 

What are the rights of a creditor of trust where a trustee has properly 
incurred debts for the preservation of the trust property or the maintenance 


90. 

91. 

92. 

93. 

94. 


Lewin on Trusts, 15th Edn., p. 751. 

(1900) 1 Q. B. 88 (C. A.) 

Re Weston, (1900) 2 Ch. 164- 
Re Jewell’s Settlement (1919) 2 Ch. 161. 

English law: By the Trustee Act, 1925, S. 62, (re-enacting secting Section 45 of Act 
of 1893.) it is enacted as follows :-“Where a trustee comm.ts a breach of trust at 

the instigation or request or with the consent in writing of a beneficiary (be 
Court may if it thinks fit. and notwithstanding that the beneficiary may e a 
married woman restrained from anticipation, make sue or er as to e our 

seems just, for impounding all or any part of the interest of the beneficiary tn 
the trust estate by way of indemnity to the trustee or persons cla.m.ng through 

him.” Lewin on Trusts, 15th Edn., pp. 752, 753, 754. 

95. William V. Allen, (1863) 32 Beav. 650; 49 E.R. 805. 



286 


The Law Renew 


of the beneficiary In the leading Indian case, MACKINTOSH BURN LTD 
V SHIVAKALI KUMAR,” the rights of a creditor of a trust against the 
trustee and trust property are stated as under — 

(1) Although the trustee has properly incurred a liability, whether contractual 
or tortious in the course of administration of the trust, the creditor can enforce the 
decree against the trustee personally or against his beneficial interest in the trust-estate. 
The creditor bas no nght to obtain a decree executable against the estate of the trust 
in other words trustee's individual property is subject to the payment of the debts and 
claims. 

(2) (a) The creditor has, however, the right of subrogation to the trustee i 
right of indemnity 

(b) In order that a creditor may obtain the relief of subrogation to the trustee’s 
right of indemnity (i) the plaintiff should sue the trustee as trustee, (ill under 0 31 and 
O 2 C. P C all the trustees should be represented, (m) the parties beneficially Interes 
ted should be represented (iv) indemnity and subrogation to that right should be 
claimed 

(c) Tbe Court should wherever possible assist tbe plaintiff by adding parties 
and ^mending pleadings but not at the stage of execution when it would be wrong to do 

to 

(d) In a properly framed suit the question of indemnity of the trustee and 
(abrogation of the creditor can be gone into by the Court as well 

te) The Court will not allow a trustee to be indemnified out of tbe trust estate 
If he Is himself in default to the estate from which it follows that in such a case, the 
creditor would not be able to recover under the doctrine of subrogation from the trust 
estate, although be will atiU have hn remedy against tho trustee personally But if there 
are several trustees, some of whom are In default, and some are not, the creditor »s 
entitled to be subrogated to those trustees who are not in defau1t(97) 

In Mahabir Prasad v Syed Shah Mohd,(9S) it was observed, “that a creditor can 
only claim to stand fn the shoe* of the trustee as against the trust property and bn 
rights are no greater than those of the trustee The creditor may be impeded by an; 
obstacle which the estate could raise against the trustee To use another metaphor 
the creditor has the nght to step into the shoes of the trustee bnt these shoes may be 
too small or may not be there at all However, adequate or not, such is the only right 
which the law allows the creditor vis a vis the estate ** 

(f) A creditor who has contracted to make alone the trustee personally liable 
cannot claim to be subrogated to the right of indemnity of the trustee against the trust 
estate! 99) 


96. 


97 

98. 

99 


AUt 1933 Cal «I (An important authority where Indian and English cue I., 
hu been In this cmc tbe plaintiff bad earned ool retentive ,™|„ 

to the trust property at the request of the trustee ) 

Re Firth, (1902) I Ch.3<2. (Cited by O P Aggarwala in Law of Trims 1965 
Edn.. p *02.) 

AIR 19)6Pat 39a 

Dniroy, , Veerapps, A LR. IMJ Mad. 19s <A cast of debt cr. promissory „„,e 
Temple property ™ held not liable NB to, correspond.,* America La. 
see Restatement of Law or Trusts, Vol II, p. ES2 et teq 
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Section 34—Right to apply to Court for opinion in, management of 
trust-property , 


Section 34 deals with the ADVISORY JURISDICTION of the Court. 
It entitles a trustee to apply by means of a PETITION to the competent 
Court for its opinion, advice or direction on any present questions respect¬ 
ing the management, or administration of the trust-property. 

Scope of section 34 —The Court may be moved by a petition. The 
jurisdiction is summary and of advisory nature only. The Court merely 
gives advice, it does not pass an ‘order’ or ‘decree’ within the meaning of 
the Civil Procedure Code. The Court is not bound to give the opinion and 
will not give advice in any matter of detail, difficulty or importance, which 
in its opinion is not capable of being disposed of summarily. 

Procedure— The Court shall give notice of the petition and send a 
copy of it to all persons, who in the opinion of the Court, are interested in 
the application. 

Costs.—Costs of the application shall be in the discretion of the 
Court. Costs will not be debitable to the trust estate, if found absolutely 
unwarranted. 


Eff ec t _Where the trustee acts in accordance with the opinion of the 

Court, the beneficiary will be barred from holding the trustee liable for the 
breach of trust, provided that the trustee had stated the facts in good faith 
in the petition and had not concealed any thing from the Court. The general 
principles of res-judicata will apply in determining the effect of the approval 
of the Court on the liability of the trustee. 

In Narindra Nath v. Mt. Pamilbala Dasi, 1 it was remarked that this 
section relates only to matters in which the trustee in order to protect him¬ 
self asks the opinion, advice or directions of the Court on any question m 
respect of the management or administration of the trust-property. An 
SSication under section 34 is an independent procedure analogous to 
originating summons for direction or advice of the Court in matters relating 
to the trust The Court will give advice only if the problem is a. present 
problem. The Court will not instruct the trustee as to questions which may 
never arise or may arise in future but which have not yet arisen. Thus the 
court will not instruct the trustee as to the distribution of the trust-property 
before the time for distribution arrives. 3 in Re. Md. Hashim Gazdar, it 
was heid that see,ion 34 is an enabling provtsion m -JJ 

trustee ifpon a’stateme’nTof’fa’cts’m’ade^n good faith and applying to the 


1 . A.I.R. 1926 Cal. 1225. 

2 Restatement of Law of Trusts. Voi. 1, 806. 
3 . A-I.R 1945 Sind 81 (F.B.) 
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Court for opinion advice or direction shall be deemed to have discharged 
his duty as trustee in the subject matter of the application The section is 
for the benefit and protection of the trustee The Court further held that 
the words ‘opinion' advice or direction' mean nothing more than guidance. 

Nature of the order —The advice, opinion, or direction given under this 
section is not binding on the parties Its disobedience does not involve the 
contempt of Court, though the trustee would lose protection given by 
section 34 Trustee may ignore advice without being liable for breach of 
trust 


Form procedure, contents of application etc —The Court to which 
the application lies is the District Judge’s Court of the District where the 
property is situate * The motion in this case is a mere application and 
does not amount to suit The interested parties must be heard, therefore, 
they must be served with the notice of application and copy of the appli 
cation should be given to them The procedure is summary, therefore, 
detailed evidence may not be recorded 

Appeal — Rcusion —Since the order is not a decree or otherwise an 
appealable order under the Civil Procedure Code, no appeal or revision lies 
against an order passed under this section s The jurisdiction of the Court 
under section 34 is merely CONSULTATIVE or ADVISORY 

Who can apply —As already stated it is not necessary that all trustees 
must join in making the application, any trustee can apply But the Court 
cannot order a co trustee to concur with the other one. who is not the 
applicant The jurisdiction of the court cannot be invoked by the bene 
ficiary or any third person seeking orders from the Court that trustee should 
be directed to act in this or that matter 

power of Court to order Deviation from trust deed 

The power of the Court under section 34 is in the nature of an emer¬ 
gency jurisdiction and should be exercised with greatest caution and in case 
of extreme necessity In Bower v Hcsterlow, 8 it was held that if the pro 
visions of trust deed result in frustration of objects of trust, Court can 
permit deviation from it In re D V Gundoppa and others, 4 5 * 7 it was held 
that the Court has no general power to interfere with or disregard the pro 
visions of a trust But the Court has, in exercise of its extraordinary 
jurisdiction, power to go be>ond the express provisions of the trust inslru 
ment in cases of emergency, 1 e , cases not foreseen or provided by the 
author of trust Where the circumstances require that something should be 
done the Court can authorise the trustees to do an act not authorised by the 
trust In this case the trust was for the benefit of the poor students The 


4 In Ihe Goods of Aksbhoy K Gbosb A Ut 1949 Cal 462 Sadiq AH Khan v 

Kazim Ah Khan, A I R I93J Oudh 72 

5 Tnmbak Madhav TiUk v Narayao Han Lai I L R. 33 Bombay 449 

6. AJ R 1939 Mad 9201A case of public irust) 

7 A J R 1551 Mys 6- 
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trust deed did not authorise the sale of the property. The Court authorised 
the sale of the property for it was considered a proper thing in the interest 
of the beneficiaries. 

Scope of the section may be enlarged 

The Law Commission with a view to provide speedy remedy by meant 
of petition under section 34 instead of a suit for settling several problems 
relating to trusts has suggested the enlargement of the scope of this section, 
subject to certain safeguards. 8 Till such time as the amendment of this 
section is made the courts may make liberal use of the powers vested under 
this section. The Law Commission has also suggested to provide for at 
appeal against the order. In short jurisdiction and procedure more or less 
analogous to that of the Chancery Division of the High Court in England 
under 0.55 (the procedure relating to originating summons) is intended to 
be introduced. 

Section 35—Right to settlement of accounts 

This section is the counter-part of section 19, which imposes a dut) 
on the trustee to maintain and furnish accounts. A beneficiary can claim 
settlement of accounts from the trustee, and a corresponding right is vested 
in the trustee to the settlement of the accounts. It is like obtaining a no¬ 
demand certificate from the beneficiary, so that the Damocles sword should 


8 . Section 57 of the English Trustee Act, 1925, and the Settled Land Act 1925, bat 
conferred certain powers on trustees specifically with regard to the variation 
modification or deviation from trust which may be necessitated in the course 
of the administration of the trust and which situations were either not provided 
for by the instrument of trust or not foreseen by the author of trust. In order 
to bring the Indian Law in line with the English Law the Indian Law Commission 
has suggested that section 34 (A) be added in the Trusts Act, 188Z 

Section (34—A) proposed by the Law Commission reads : 

‘‘Where in the management or administration of aDy trust-properiy, am 
sale, lease, mortgage, surrender, release or other disposition, or any purchase, 
investment acquisition, expenditure or other transaction is, in the opinion ol 
the court expedient, but the same cannot be effected by reason of the absence 
of any power for that purpose vested in the trustee by the instrument of trusi 
(if any), or by law, the court may, by an order made on the application undci 
section 34, confer upon the trustee either generally or in any particular case, 
the necessary power for the purpose, on such terms, and subject to such provision 
and conditions, if any as the court may think fit, and may direct in what mannei 
any money authorised to be expended, and the costs of any transaction, are to be 
paid or borne as between capital and income. 

(2) The court may, from time to time, rescind or vary any order made 
under this section, or may make any new or further order. 

(3) An application to the court for the purposes of this section may be 
made by the trustees, or by any of them, or by any beneficiary." (See the J7tb 

Report of the Law Commission at p. 38). 
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not continue to hang over his head after his discharge from office A trustee 
may bring a suit for accounts at the cost of the trust Any settlement out 
side the court will however, be carefully watched by the court 


POWERS OF A TRUSTEE 

From the point of view of the source there are three classes of 
powers 

(1) General Powers (Section 36) 

(2) Powers expressly conferred by the Trusts Act 

(3) Powers conferred by the Instrument of Trust 


General Powers 

Section 36 confers general powers on a trustee to do all acts^- 

(1) That are reasonable and proper for realization, protection or 
benefit of trust property, and 

(2) That are reasonable and proper for the protection or support of 
the beneficiary who is a minor or otherwise incompetent to contract 


Such powers are also called DISCRETIONARY powers Discretion 
ary powers can be controlled by the express statutory powers stated in the 
Trusts Act or in the instrument of Trust The authority of the Court to 
control discretionary power is also restricted The Court can control the 
exercise of such a power when not exercised in good faith and teasonably 
Section 36 is meant for the benefit of the cestui que trust Sections 15 and 
36 have to be read together The trustees cannot be expected to devote 
more care and attention to the business of the trust than an ordinary man 
would use in dealing with his own affairs * Trustee is not under a duty to 
find heavy sum of money and invest it in the shares for the benefit of the 
trust 10 

"Subject to section 17’ These words are redundant and may be 
omitted from the Act 11 


Express Powers 

After laying down the above general rule as to the powers of a trustee, 
the legislature has in sections 36 to 44 laid down certain special rules as to 
how m certain circumstances, the trustee may exercise his discretionary 
powers in relation to the trust property or the beneficiary These are called 
express powets 


Section 3$v^p ower to lease 
(a) A 


_ f a ) . ^fnistec cannot lease mist property for more than 21 years 
The period of shall commence from the date of the execution of the 


9 

10 . 

II 


Holas Ral V Rail*, R am AIR 1934 Lah 47 (48), 
V Habibar Sobhan A \ r. 1933 c,, 39J 
R Matholone V Bo® », a y l, Awurance Co , A I 
See 17th Law Report p 39 


and Satyamranjan Chakravarti 
R 19S5SC.3&S 
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lease-deed. Best yearly rent that can be reasonably obtained should be . 
reserved, and this can be determined with reference to similar leases made 
in the locality. 

(b) A lease for a longer period can be given with the permission of 
the Court. 

(c) A lease for a longer period given without the permission of the 
Court is not, however, void even beyond 21 years, but merely voidable at 
the instance of the beneficiary for whose benefit this section appears to have 
been enacted. 12 Anticipatory leases by the trustees are not permissible. 
Trustees can effect a lease before expiry of pending leases only after obtain¬ 
ing surrender. 

Twenty one years is much too long a period. Whatever, might have 
been the justification in 1882, when the Act was passed, there is no justi¬ 
fication now to retain this provision. In some of the Central and State 
Acts, the permissible period ranges from five to ten years. The Law Com¬ 
mission has rightly suggested the reduction of this period to five years. 

Sections 37, 38 & 39, Powers of trustee for sale 

Sections 37, 38 and 39 set out certain specific powers of the trustee 
for sale of the trust-property. These are : 

(a) Power to change the mode of sale—In the absence of express 
directions to the contrary, a trustee for sale of trust pioperty may change 
the mode and manner of the sale. He may sell it by auction or private con¬ 
tract. in one lot or several lots, and at one time or different times, subject 
to prior charge orfnot, according to his discretion, keeping in view the 
interest of the beneficiary. For instance, it would be an act of imprudence 
to give possession of the property before receiving the purchase money. 13 

(b) Section 38, further authorises a trustee to insert in the contract 
for sale or the sale deed any stipulation as to title or evidence of title as are 
reasonable in the circumstances of the case. He may also buy the property 
or any part thereof and rescind or vary any contract of sale or rescind the 
sale and resell the property so bought etc. He will not be liable for loss, 
if any, resulting in such a sale, as long as he was acting bona fide in the 
interest of the beneficiary. 

(c) Deviation in the time allowed for sale—Where a trustee is direc¬ 
ted to sell trust-property or invest trust money in the purchase of property, 
he may exercise reasonable discretion as to the time of effecting the sale or 
purchase. The general directions as to the time of effecting the sale or 


12 Kadir Mastan .Rowther v. Sengammal, A.I.R. 43 Mad. 433 (A permanent lease 
not void abinitio) and Kadir lbr,him Rowther v. l.L.R. 33 Mad. 397 Aruna- 
chellam Chettiar. 

13. Tirunarayana PiUai v. Manickavaehagam Chettiar, A.l.R. 1934 Mad. 448. 
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purchase of property given in the instrument of trust should be deviated as 
little as possible and only when it is manifestly to the advantage of the bene 
Sciary Even where the direction is to sell “at such time and in such manner 
as he shall think fit,” he is not authorised to postpone the date to an jndefi 
Mte period Again where the direction is to sell “with all convenient 
speed” it does not mean that the sale is to be effected immediately How 
ever, it should not be postponed for more than a year unless there are 
special market conditions justifying longer postponement 11 

(d) Section 39 confers the power to convey and dispose of the pro 
perty A trustee may purchase the stamp deed, execute, attes t and register 
the deed He may transfer the property by mutation and give statement 
before the mutation officer etc A trustee may deliver possession of the 
sold property A trustee, as such, has no power to sell property unless the 
deed of trust confers such power nor is an express power conferred by the 
Act 15 All the aforesaid powers have been statutorily recognised to 
clothe the trustee with the proprietory rights of an owner It appears that 
the legislature included these powers m the statute to avoid any argument 
that the trustee is not an owner with beneficial interest and therefore not 
entitled to transfer title etc 

Section 40—Power to vary investments 

Section 40 permits a trustee to invest and re invest the trust money 
in most beneficial and profitable securities and for that purpose he maj 
“change the investment ” This section, however, imposes one restriction 
on the discretionary power of the trustee, namely that he cannot change the 
investment without obtaining previous consent in writing of the person who 
is sui juris and entitled at the time to receive the income of the trust pro 
perty for his life or for any greater estate A change of investment without 
obtaining previous consent in writing is not void, but will be regarded as 
breach of trust and render the trustee liable to make up the loss to the 
aggrieved beneficiary. 

Section 41—Powers of a trustee where beneficiary is a Minor, to 

spend on the Maintenance etc (Power of Advancement ) 

Section 41 recognises the power of a trustee, where beneficiary is a 
minor, to spend money for his maintenance, education or advancement in 
life Similarly, reasonable expenses, taking into account the status of the 
Family may be spent upon religious worship, marriage and funeral The 
trustee may pay the guardian of the minor, natural or legal, the expenses 
for the aforesaid purposes 

Expenses to be met out of Income primarily 

But the trustee is to pay the expenses out of income currently accru 
mg to the share of the minor beneficiary or accumulated as savings in his 
account 


U Rc Davidron Marlin v Tntnner. (1879) 11 ChJ> 341 

15 Ramabai Govmd V Raghunath Vamdeo Joshl, AIR. 1952 Bom 106. 
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When corpus of trust-property may be consumed 

If the income or the accumulations from income to the credit of the 
beneficiary are insufficient to meet the necessary expenses of the minor bene¬ 
ficiary, then the trustee may apply the trust-property for the purpose but 
with the permission of the competent court. This power is similar to that 
of a guardian of a minor’s person or property under the Guardian 
and Wards Act, 1890. The principles governing the grant of permission 
by the Guardian Court exercising pow< r under the Guardian and Wards Act 
would apply to such cases as well. Since disposal of trust-property is a 
serious matter, the Court will grant permission in case of extreme emergency 
taking all the pros and cons into consideration. Discretionary power under 
section 41 is thus ultimately controlled by the Court. The provisions of 
section 41 are enabling one and cannot be applied to affect the provisions 
of the Guardian and Wards Act or any other local law relating to the 
person and property of the minors. 

Section 42—Power to give receipt 

The object of this section, is to declare statutorily that a trustee will 
have all the powers of an OWNER of property. Where any money, securi¬ 
ties or other movable property is payable or transferable or deliverable to 
the trust-estate, the trustees have to give receipt for the same. As against 
the whole world, the trustee is to act as an owner, the receipt given by the 
trustees, therefore, discharges the person paying or transferring or deli¬ 
vering the money or property to the trustee. 

It is obligatory upon the debtor or the obligor that he should obtain 
receipt from all the trustees 10 , although payment can be made to any one of 
them In such a case, in the absence of fraud, it is not the duty of the 
debtor or obligor to see to the proper application of the money. In other 
words, if a trustee or trustees do not account that money etc. to the trust- 
estate, the beneficiary cannot claim the same from the debtor or obligor. 

In Wood v. Ledram 17 , it was held that a vendee was not liable to pay over 
again purchase-money which he had paid to one of the several trustees upon 
a receipt signed by all of the trustees. 

More than one trustee—AH to Join 

If there are more trustees than one, all must join in giving the receipt 
All co-trustees are one unit. This section has, however, to be read subject 
to section 26 para 2. If a co-trustee is merely a proforma signatory of the 
receipt but it is proved that the amount has been received by another trus¬ 
tee, the pro forma signatory is not liable to the beneficiary for misappli¬ 
cation or loss of money or property. The words “any trustees or trustee’ 
mean the trustee if there is only one, and all the trustees jointly where 
there are more than one. 18 


16. Ullatil Kalattil Nethiri Menon v. Mullapulli Gopalao Nair, A I.R. 1916 Mad- 692. 

17. 1 K. & J. 388. 

18. Nethri Menon v. Gopalan Nair, I.L.R. 39 Mad. 597,(601). 
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Section 43 Power to compound etc 

This section considers the trustee sui juris in respect of the trust- 
property In regard to the matters stated in the section a trustee is not to 
be controlled by the beneficiary This section expressly confers quasi judi 
cial powers on trustees m respect of the trust-property to avoid any argu 
ment that trustee ownership being different from true-on nershxp, does not 
entitle him to compound or give up the rights in respect of the trust pro 
pertv The trustees stand exonerated like judges or arbitrators from conse 
quences of any mistake which they may have committed in th z bona fide 
exercise of their discretionary powers In doing so the trustees are not 
relieved of their duty of observing legal formalities, making proper enquiries, 
seeking best advice and acting conscientiously Onus shall lie on the bene 
ficiary to establish malafides of the trustees Subject to a contrary direction 
m the instrument of trust TWO or MORE trustees acting JOINTLY may— 

(a) accept any composition, 

(b) accept any security for any debt or property claimed, 

(c) allow any time for the payment of any debt, 

(d) compromise, compound abandon refer to arbitration or other 
wise settle any debt or claim relating to trust, 

(e) enter into any agreements, execute instruments of composition 
or releases etc 

Who can exercise powers under section 43, (1) when there are more 
trustees than one, and (2) where there is sole acting trustee ? Where there 
arc more trustees than one, all must act jointly provided otherwise compc 
tent to contract This power is statutorily recognised and may be exercised 
in the absence oT contrary directions in the instrument of trust Section 48 
states that where there are more trustees than one “all must join in the 
execution of trust " Where there is sole acting trustee and authorised by 
the instrument of trust to execute the trust and powers thereof, he may 
exercise the powers or compounding etc Such a trustee is termed as a 
sole acting trustee when he enters into an agreement of composition or 
other arrangement w In LAKHA SINGH. HAMIR SINGH V HAR 
BHAJAN SINGH SUNDER SINGH, the Punjab High Court held, that 
relerencc to arbitration by one of trustees without concurrence of co trustee 
is bad 10 However, a compromise made by a trustee in good faith is legal 
and Court will not enquire whether it is beneficial to trust * l Even ahena 
lions made in pursuance of a compromise entered into by the trustees are 
binding on the beneficiaries 11 


19 RajaMjeswara SethupathI V Kuppwwami, A I R 1921 Mad 394 

20 AIR 1958 Purjab 102 

21 Pamhayam V kaudaswamj, A 1 R 1920 Mad 508 

22 Pactnarabha Chemar N Williams (18S9) 1LR JJ Mad 239 (Corresponding 
Ertlish Law h given m section 15 of the Trustee Act, 1925 ) 
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Section 44—Power .nay be exercised by continuing trustees 

Section 44 states the powers of continuing trustees. Where out of 
several trustees one or more d.sclaim or die, the authority or power vested 
in several trustees can be validly exercised by the remaining trustees. In a 
way, trust is clothed with the continuous existence in spite of death or dis¬ 
claimer of some of them Section 44 is thus an exception to section 48. 
The rule, however, does not apply, where the instrument of trust stipulates 
that the authority is to exercised by a number in excess of the continuing 
trustees. For instance, whe-e the trust deed states that the authority to 
compromise rests with at least four trustees and the trustees left after the 
death or disclaimer are only three. A private trust differs from contract 
in so far as co-trustees are in a different position than joint promises. 
Section 45 of the Contract Act has no application to such a case Thus 
where arrears of rent were due from a tenant, and after the death of a trus¬ 
tee the continuing trustees filed a suit for the recovery, it was held to be a 
properly filed suit. 23 It is not necessary to implead the legal representatives 
of the deceased trustee. The principles of this section have been extended 
to public and private charitable and religious trusts. 24 In Krishna Bhatta 
v. Udayavar Srinivasa, 25 the management of the trust was vested in five 
trustees. One of them resigned. The other four brought a suit on behalf 
of the temple and one other trustee died during the pendency of the appeal 
in the High Court. It was held that the suit was properly filed and also 
the appeal will not abate by the death of a trustee during the pendency of 
the appeal in view of section 44. 

Section 45—Suspension of trustee’s power by decree 

Section 45 sets a limit on the exercise of powers by a trustee. The 
ultimate protector and watch-dog of the rights of the beneficiary is the 
Court. Section 11 imposes a duty on the trustee to EXECUTE the trust; 
section 59 recognises the right of the beneficiary to sue for the EXECUTION 
of the trust. Where, a decree has been passed in the suit for the EXECU¬ 
TION OF TRUST, all the powers of the trustee, whether under the Trusts 
Act (Sections 36 to 44) or under an instrument of trust are drowned in the 
decree. After the decree is passed, the powers are to be exercised in con¬ 
formity with such decree or with the sanction of the court by which the 
decree is made or where an appeal is pending against the decree of the 
Appellate Court. Although the section says that the powers of the trustee 
stand suspended only by the decree, yet it is proper that a trustee should 
not exercise the powers after the institution of the suit. He should, there¬ 
after, seek permission of the Court in matters involving his discretion. 26 
In short, powers enumerated in section 36 to 44 are exercisable only as long 
as there is no decree passed in the suit for administration of the trust. The 
powers are superseded by the decree alone. 


23. Manikya Rao v. Adenna, A.I.R. 1949 Mad. 654. 

24 Mahant Som Giri v Mahant Ram Ratan Giri, A.I R. J941 AD. 387. 

25. Krishna Bhatta v Udayavar Srinivasa, A.I.R. 1917 Mad. 730; Jarat Kumari Dassi 
v Shaligram, A.I.R. 1960 Cal. 489. 

26. Amrita Btbee v. Kanabhai Pal, I.L.R. 32, Cal. 448. 
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CHAPTER V—OF THE DISABILITIES OF TRUSTEES 

46 Trustee cannot renounce after acceptance —A trustee who 
has accepted the trust cannot afterwards renounce it except (a) with the 
permission of principal Civil Court of original jurisdiction, or (b) if the 
beneficiary is competent to contract, with hts consent, or (c) by virtue of 
special power in the instrument of trust 

47 Trustee cannot delegate A trustee cannot delegate his office 
of any of his duties either to a co trustee or to a stranger, unless (a) the 
instrument of trust so provides, or (b) the delegation is m the regular 
course of business or (c) the delegation is necessary, or (d) the beneficiary, 
being competent to contract, consents to the delegation 

Explanation —The appointment or an attorney or proxy to do act 
merely ministerial, and involving no independent discretion is not a 
delegation within the meaning of this section 

Illustrations 

(a) A bequeaths certain property to B and C on certain trusts to be 
executed by them or the survivor of them or the assigns of such 
survivor B dies C may bequeath the trust property to D and E 
upon the trusts of A’s will 

(b) A is a trustee of certain property with power to sell the same 
A may employ an auctioneer to effect the sale 

(c) A bequeaths to B fifty houses let at monthly rents m trust to 
collect the rents and pay them to C B may employ a proper person to 
collect these rents 


48 Co-trustee cannot act singly —When there are more trustees 
than one, all must join in the execution of the trust, except where the 
instrument of trust otherwise provides 

49 Control of discretionary power —Where a discretionary 
power conferred on a trustee is not exercised reasonably and in good 
faith, such power mav be controlled by a principal Civil Court of original 
jurisdiction 


SO Trustee may not charge for services—In the absence of 
express directions to the contrary contained in the instrument of trust or 
of a contract to the contrary entered into wub the beneficiarv or the Court 
#t the time of accepting the trust, a trustee has no right to remuneration 
for his trouble, skill and loss of time in executing the trust 


Nothing in this section applies to any Official 
lor General, Public Curator, or person holding a 
trail on 


Trustee, Adrmmstra 
certificate of adimnis 


51 Trustee may not use trust-property for his own profit -A 
trustee may not use or deal with the trust property for bis own profit or 
for any other porpote unconnected with the trust. V 
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52. Trustee for sale or his agent may not buy. No trustee 
whose duty is to sell trust-property, and no agent employed by such 
trustee for the purpose of the sale, may, directly or indirectly, buy the 
same or any interest therein, on his own account or as agent for a third 
person. 

53. Trustee may not buy beneficiary’s interest without permis¬ 
sion. —No trustee, and no person who has recently ceased to be a trustee, 
may, without the permission of a principal Civil Court of original juris¬ 
diction, buy or become mortgagee or lessees of the trust property or any 
part thereof; and such permission shall not be given unless the proposed 
purchase, mortgage or lease is manifestly for the advantage of the 
beneficiary. 

Trustee for purchase. —And no trustee whose duty it is to 
buy or to obtain a mortgage or lease of particular property for the 
beneficiary may buy it any part thereof, or obtain a mortgage or lease of 
it, or any part thereof, for himself. 

54. Co-trustees may not lend to one of themselves. —A trustee 
or co.trustee, whose duty is to invest trust-money on mortgage or personal 
security, must not invest it on a mortgage by, or on the personal security 
of, himself or one of his co-trustees. 

DISABILITIES OF TRUSTEES AT A GLANCE 

(Sections 46 to 54) 

The chapter of disabilities is based on the fundamental theory of 
PRIVATE EXPRESS TRUST that the office of a trustee is VOLUNTARY, 
GRATUITOUS and of PERSONAL CONFIDENCE, PAR EXCELLENCE, 
therefore NON-RENUNCIATION, NON-DELEGATION, NON-REMU¬ 
NERATION, and NON-PROFITING are the characteristics of the office 
of a trustee. 


DONT'S OF A TRUSTEE 

The various disabilities of a trustee are — 

1. Normally a trustee cannot renounce his office after acceptance. 

(Section 46) 

2. The duties of the office of trustee cannot be delegated to a 
stranger or co-trustee. (Section 47) 

3. Office of trust is a collective office, therefore, all the co-trustees 
mast act jointly. (Section 48) 

4. Trustee cannot act arbitrarily or capriciously in the exercise of 
his discretionory powers. The exercise of injudicious discretion can be 
regidated by a competent court. (Section 49) 

5. As a general rule, a trustee cannot claim remuneration for his 
trouble, skill, and loss of time in executing a trust. (Section 50) 
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6 A trustee cannot profit by the trust (Section 51) 

7 A trustee, during the course of fits office or soon after discharge 
from office, cannot, in his pmate capacity directly or indirectly, purchase 
trust properly or take lease or mortgage of it from himself or his co trustee 
or ir auction, except with the permission of the competent court (Section 53) 

8 Bars against (f) Trustee for Sale and {2) Trustee for Purchase- 
Section 52 and the second paragraph of section 53 impose ABSOLUTE 
BARS against the trustees for sale and purchase (a) A trustee for sale 
:annot , directly or indirectly, buy the trust property put on sale E\en 
the court cannot permit SUCH TRUSTEES to do otherwise Same 
disability is imposed on any AGENT employed for the purpose of selling the 
property. 

9 A trustee whose duty is to purchase PARTICULAR property for 
the beneficiary, cannot, directly or indirectly, purchase that property for 
Himself or for third person Similarly, where he is to obtain a mortgage or 
lease of a particular property for the beneficiary, he cannot obtain the 
mortgage or lease m hts fa\our, or of third persons {Section 53 para 2) 

JO A trustee, whose duty is to invest trust money on mortgage or 
personal security cannot miest the same on mortgage by or on the personal 
lecunty of himself or one of his co trustees. (Section 54) 

OF THE DISABILITIES OF TRUSTEES 

{■Sections 46 to 54) 

Disabilities of a trustee are his negative duties, whereas sections 11 
to 22 contain positive duties If positive duties are the DO’S of a trustee 
negative duties are the DONT’S The things that a trustee cannot do at 
att are termed DISABILITIES of a trustee In a way, disabilities are res 
tnctions and limitations on the RIGHTS and POWERS of a trustee 

The chapter on disabilities of a trustee embodies some of the funda 
mentals of the Private Express Trust The office of trust is voluntary, gratu 
itious, and of personal confidence par excellence It is the tying up of the 
conscience of one to the intention of another The Courts of Equity, jo 
England, as protector of the rights of the cestui que trust compelled a trus 
tee to honour the confidence reposed in him and for tint purpose laid down 
rules, both positive and negative Disabilities of a trustee are mean: to 
remove the possible temptations m the wav of a trustee which might lead 
him astray from the path of rectitude and honesty m the affairs of the 
trust Sections 46 to 54 embody the principles settled in the course of cen 
tunes in England by the Court of Equity In a nut shell the disabilities of 
ft trustee are 


“Non renunciation, Non-detcgation, Non-remuneration, 
Non profiting ” 


Section 46—Office of trust cannot be renunciatcd 

K li jm bound to accept ibe office of trust, but once 

be has accepted the office, he cannot unilaterally remmoate the office In 
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other words he cannot give up or resign the office at his pleasure. Once a 
trustee always a trustee. Unilateral renunciation after coming into office 
is void. This is the general rule. To this rule there are the following 
exceptions :— 

A trustee may renunciate the office in the following circumstances : 

(1) By virtue of special power stated in the instrument of trust, 
or 

(2) By the common consent of the beneficiaries, where they are 
all competent to contract, or 

(3) With the permission of a principal Civil Court of original 
jurisdiction. 

Renunciation should be distinguished from Disclaimer. Disclaims 
envisaged under section 10 takes place before acceptance but renunciation if 
subsequent to acceptance. “Renunciation' 1 and “Discharge” is the same 
thing within the meaning of the Trusts Act. This section has to be read 
along with sections 70 and 71. The grounds for discharge overlap section 
46. A valid renunciation would cause a vacancy which may be filled up 
under section 73 or 74. 

Principle : In ABDUL KARIM V. ALIBHAT,- 7 the Supreme Coun 
said that, “a fiduciary relationship having been created, it is against the 
interest of the society in general that such relationship should be allowed te 
be terminated unilaterally.” The office of trust is one of PERSONAL 
CONFIDENCE. The intention of the author of the trust can be fulfilled 
only by prohibiting the trustee to resign from his office. The provision is 
meant to safeguard the interests of the trust, which is likely to suffer if the 
trustee is allowed to renounce the office at his will. 

Section 47 —A trustee cannot delegate his office —A trustee cannoi 
delegate the duties of his office to a co-trustee or a stranger. The principle 
of the rule against ncn-delegation of office, functions and powers by a 
trustee was stated by Das Gupta J., in Abdul Karim V. Ali Bhat, 27 thus— 


“...a fiduciary relationship having been created, it is against the interest of th» 
society in general that such relationship should be allowed to be terminated unilateral^ 
That is why the law does not permit delegation by a trustee of his functions, except ic 
case of necessity or with the consent of the beneficiary or the authority of the trust-deee 
itself; apart from delegation in the regular course of business, that is all such function? 
as a prudent man of business would ordinarily delegate in connection with his owr 
affairs.” 


The disability to delegate the office of trust can also be justified 
according to the maxim, “Delegatus non potest delegere” which meant 
that a person to whom powers have been delegated cannot delegate them to 


27. A.I.B. 1963 Supreme Court 309. 



300 


The Law Review 


another According to the definition of ‘Trust’ given in section 3, trustee 
ship is the confidence reposed in a trustee and accepted by him The confi 
dence reposed is of personal character and postulates the performance of 
the duties by the trustee personally The trust gives rise to fiduciary rela 
tionship between the author of the trust and the trustee and fiduciary duties 
cannot be delegated If a trustee delegates his duties to a stranger or even 
a co trustee, it will constitute breach of trust on his part and render him 
liable to make up the loss resulting from the breach For instance, m 
Janakirawa Iyer v Nllkanta Iyer, 28 the trustees w ere directed to sell trust 
properties and distribute the proceeds among the creditors of the author of 
trus The trustees on sale of the properties, left it to the purchasers to pay 
the debts to the creditors On these facts, the Supreme Court held that the 
delegation was not justified according to sec*ion 47 and was, therefore, 
a breach of trust In an old Equity case. Turner V Corney, 2 * Lord Lang- 
dale observed that, “the trustees who take on themselves, the management 
of the property for the benefit of other, have no right to shift their duties on 
other persons, and if they employ an agent, they remain responsible towards 
their cestui gue trust for whom they have undertaken the duty ” 

Effect of wrongful delegation of discretion 

Delegation of duty beyond the limits set by section 47 amounts to a 
breach of trust The act done by an agent is void The agent who is thus 
a party to a breach of trust also becomes liable as a constructive trustee to 
the cestui que trust 30 The delegation is not possible even to a beneficiary 
Here ‘stranger’ includes a ‘beneficiary 31 

Delegation of duty when permissible 

As it is humanely not possible for a trustee to do everything personally 
in the management and execution of the trust, the leg slature has recognised 
limited power of delegation of his duties, rights and powers The delega 
tion is lawfully permitted in the following circumstances — 

(a) Where delegation is authonsed by the instrument of trust, 

(b) Where the delegation is in the regular course of business, 

(c) Where delegation is necessary, 

(d) Where delegation is done with the consent of the beneficiaries 
who are comptent to contract 

Illustrations 

The following illustrations explain the exseptiona! power 

(0 A bequeaths certain property to B and C on certain trusts to be executed 


2L AJR 1962SC 63) 

29 5 Bear 517 

30. Alexanderv Alexander. 2 Ves 645, Mara v Browne, (1896) t Cb 199(C A) 
Ciltd by D Bata in Tat Book ol Etttiit,. 3rd Edo. p.157 Alto ,rt Ee„,n op 
Trnttr, 15th Edo. p ISS and the cate. Doted In the loot-notes therein. 

31 Refer to pat. S3 of the 17th Report ot the Indian law Cotnmieilou 
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by them or the survivor of them or the assigns of such survivor. B dies C may 
bequeath the trust-property to D and E upon the trust of A’s will. Here, there is 
express power of delegation in the will. [Illustration (a) to S. 47J 

(ii) A trustee of certain property has the power to sell the same. He may 
employ an auctioneer to effect the sale. The delegation is necessary because of the 
nature of job. [Illustration (b) to S. 47] 

(iii) A bequeaths to B fifty houses let at monthly rents in trust to collect the 
rents and pay them to C. B may employ a proper person as a [rent collector. 
A trustee cannot possibly do the work of rent collection personally and appointment of 
an agent is necessary in the course of business. [Illustration (c) to S. 47] 

Appointment of attorney or Proxy : Explanation added to section 47 
lays down that an appointment of an attorney or proxy TO DO A MERELY 
MINISTERIAL act and not involving the exercise of INDEPENDENT 
DISCRETION does not amount to delegation within the scope of section 
47. Emphasis is on the bar to delegate a function where INDEPENDENT 
DISCRETION is to be exercised by a trustee even to an attorney or 
proxy. 

Ministerial Work-Excepted 

The law requires a trustee to do all acts which require the exercise 
of his personal independent discretion. The appointment of agents to do 
merely ministerial work would not amount to delegation, for in that case, 
it is the trustee who is himself the guide and the philosopher. 

Speight v. Gaunt, (1883) 9 A. C. I 

Section 47 embodies the law as laid down in the leading English 
case, SPEIGHT v GAUNT. 32 In that case test of “REGULAR COURSE 
OF BUSINESS” and “MORAL NECESSITY” was laid down for justifiable 
delegation. A trustee employed a broker of goods standing to purchase 
corporation bonds as an investment of the trust-funds, the investment in 
question being a proper one in the usual course of business. The stock 
brokers misappropriated the purchase money and became bankrupt. It was 
held that the trustees were not liable to make good the loss as the delega¬ 
tion was in due course and bona fide. Bowen, L. J., observed : 

“A trustee cannot delegate his trust. If confidence has been reposed in him 
by a dead man, he cannot throw upon the shoulder of somebody else that which has 
been placed on his shoulders. On the other hand, in the administration of a trust a 
trustee cannot do everything for himself, he must to a certain extent make use of the 
arms, legs, eyes, and hands of other persons and the limit within which he is confined is, 
that a trustee may follow the ordinary course of business provided that he runs no 
needless risk in doing so.”{33) 

The exceptional power to delegate the office and the duties must be 
exercised with due care and diligence. The selection of an agent must be 


32. The rule of indemnity of trustee in such cases is be found in section 30 of the 
Trusts Act, 1882. 

33. (1883) 9 A.C.l. 
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made prudently and after proper enquiry Delegation roust not be allowed 
to continue beyond the needs of the case In RE WALL”, Kekewicb, J , 
on the point of liability for the faults of the agents of a trustee, said 

"A trustee is bound to exercise discretion id the selection of agents, but *t> 
'ong as he selected persons properly qualified he cannot be made responsible for then 
Intelligence or their honesty He does cot guarantee the performance of their duties 
It does not however, follow that he can entrust his agents with any duties which they 
Are willing to perform or pay them any remuneration which they see fit to demand 
The trustee must consider these matters for himself, and the court would be disposed u 
support any conclusion at which he arrives however, erroneous, provided it is the 
outcome of such consideration as might reasonably be expected to be given to a Ilk* 
matter by a man of ordinary prudence guided by such rules and arguments as generally 
guide such a man in his own affairs ** 

In PARSURAM UDAYAR v VEDAJI BHASK.AR 34 it was held 
that the power of appointing an agent exists in a trustee only as regards 
matters in which expert knowledge is required, or in which it is usual, 
according to the course of business or where it is matter of necessity in 
the business sense Thus, a trustee can employ a person of competent skill 
to value the security or a stock broker to buy stock IN MAHADEO JEW 
v BAL KRISHNA VYAS 3 ‘, it was held that no trustee can delegate bi' 
powers and duties to another trustee and an agreement to do so will be 
illegal and void unless covered by any of the exceptions given in section 47 

Application of Section 47~case law In case of private express trust, 
a majority cannot bind the minority All the decisions and actions have to 
be done unanimously Where directors of a trust fund have been given 
authority to purchase house property, the duty of deciding which house is 
to be purchased cannot be delegated to a committee but should be done 
unanimously by all the directors 1 ' Power of appointing and dismissing 
temple servanis cannot be delegated 3 * The trustee of a property has no 
power whatsoever to appoint another as trustee of the same property 
Such a deed of trust created by the trustee is void abimtio 5 * A body of 
trustees can, by a resolution in the ordinary way, appoint any one of thejr 
number as the managing or executive trustee The appointment of a 
managing trustee does not involve any legal question of the trustees 
delegating their powers to others*® But a majority of the trustees cannot 
elect one of them as managing trustee so as to oust the minority from 


34 <1889) 42 Ch D 674 

JS AIR 1931 Mad 623.44 Mad 636. 

VS. AIR 1952 Cal 763 

17 UI Life Aisnrance Co V Krishna Rao AIR 1934 Mad 4tl 
JS Parasurroa Udayan v Thiremal Rao, A 1 R 1921 Mad 623.A I R 1933 Cal 109 
39 CJopal Sridhar Mahadib v Sishi Bhushan Sartor 1949 Trav Co L R 70 
Shri Mahadeo Jew v Balknshna, A I R 1952 Cal 763 
*a Shamnuja v Arnnagiri. AIR 1932 Mad 658 
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management 41 . Where a pardanashin lady had appointed a Mukhtar-i-Khas 
to look after her property and also of the minor of whom she was the 
guardian, and under her advice Mukhtar-i-Khas incurred certain debts the 
debts were held binding on the minor. Delegation of powers to a 
general attorney were of ministerial character 42 . An appointment of a 
solicitor to perform the usual professional business is allowed and trustee 
may pay proper charges in such a case. 


Comparative English Law 

Considerable alterations in the position of trustees with respect to the 
employment of agents and the delegation of trusts have been effected by 
section 23 and 25 of the Trustee Act, 1925 Section 23(1) is intended to 
incorporate the common powers of employing agents into all trust instru¬ 
ments. The sub-section provides— 


“That trustees or personal representatives may, instead of acting 
personally, employ and pay an agent, whether a solicitor, banker, s oc- 
broker or other person, to transact any business or do any act required to 

, . . • .1. _ _tVi»» true! r 


of the trust, or the administration 
including the receipt and payment 
allowed and paid all charges and 
responsible for the default of such 


u* vivvi wt uwivi |;viuvut tv --— ~ . 

be transacted or done in the execution 
of the testator’s or intestate’s estate, 
of money, and shall be entitled to be 
expenses so incurred, and shall not be 
agent if employed in good faith. 43 

It may be noticed that the Trustee Act has substituted tlje test of_ 
“GOOD FAITH” in place of the earlier test of REGULAR COURS^ 
BUSINESS” or “MORAL NECESSITY settled in Speight v. Gaun - 

The statutory provisions regard'mg p ° h ^ er f neStfeS° of Times 

an agent, attorney or proxy are meanUom ^ ^ Whether these 

and practical requirements o trustee absolutely immune against 

statutory provisions have actually maoe a 1 Armrdinff to an obiter 

the defaults of an agent is a yiCKERY 15 , the power of appointment 

observation of Maugham, J-, m Ke whether or not it is 

is very wide and entitles a trusts,tc^PPO “t be 

necessary and if the trustee acts honestly f an aeen t appointed 

responsible for the acts anc art^FIRE INSURANCE CO., 40 it has 
by him. In RE CITY EQU™ 8 . 1 !!™ of wilful Si. "nil*, be i« 
been observed that a person IS ° h y ach D f his duty, or is recklessly 

. committing, and intends to COI ?!" lt ’ h ther his act or omission is or is not a 
SSchof , d«y." ,K ?he & bus apparent widened .be scope of 


41. Gopalaswami v. Subramanya; A-I.R- 1942 Mad. 39 

42. Ramlochan Ram v. Maikha Sethani; A.I.R- I960 Pat. 271 

43. Lewin on Trusts, 25th Edn., p. 183. 

44. (1883) 9 A.C. 1. 

45. (1931) 1 Ch. 572, 581. 

46. (1925) 1 Ch. 407, 434 
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delegating the duties and functions to an agent, although the extent thereof 
is still a moot point 47 

Section 48—Co-trustees cannot act singly 

Section 48 embodies a basic characteristic of private trust Briefly, 
where there are more than one trustee of a trust, as a general rule, ALL 
TRUSTEES FORM ONE COLLECTIVE TRUSTEE AND MUST 
EXECUTE. ADMINISTER AND EXERCISE THE RIGHTS AND 
POWERS IN JOINT CAPACITY AND NOT SEPARATELY. The 
aforesaid rule is to be applied subject to any express directions to the 
contrary in the instrument of trust The provisions of this section are 
meant to carry out the INTENTION of the author of trust Where 
an author of trust has reposed his confidence in more than one trustee 
jointly.it is incumbent on ALL the trustees to act collectively 48 A number 
of other sections in the Trusts Act are nothing but corollaries of this basic 
rule For isntance section 47 forbids delegation of power or duty to a 
co trustee and serveral provisoions to section 26 forbid a trustee to allow 
his co trustee to deal with the trust singly 

Rule of Majority Decision not Applicable 

The general rule applicable to private trusts is that the decisions of 
the trustees shall be unanimous A majority of trustees cannot carry 
through their proposals nor can they bind the dissenting trustees or the 
trust estate by their decision 49 On the contrary, as a general rule, in case 
of Public Trusts the act ol the majority is deemed to be the act of the whole 
number In India, however, there is considerable judicial dicta, which says 
that the principles of section 48 may be applied to the Public and Charitable 
Trusts as well, as principles of justice, equity and good conscience 80 . 


. ** nvate Trusts does not recognise any such thing as “acting 

trustee No act or transaction can be held valid on the ground that it was 
! r .f,cw tl ° n Au 0ne < by 3 ,rus \ et who " as Cereal worker among 
« A ? ? ct, ° ns musl be done by all the trustees jointly 81 
Where the instrument of trust appoints three persons to act as trustees but 

"ViT^,? rOV t dCS tha !, one ° f ,hcm shal1 be a managing trustee 

according to the direction of the managing 
rt^.n fA«K* h v, a ^ e f t . n . S V0ld 3 V l contr avenes section 48 s * But it is 
l ut i or,se 0De ° r tbcm to perform acts Which 
have been agreed to by all and which cannot conveniently be performed by 


47 

48 

49 
50. 


51 

Si 


Cf Restatement of Law of Trusts VoL 1, p,4tl 
D ' b "‘" i,v Registrar Joint Stock Companies AIR 1S18C1 SIR 
JanaVrrama I,e, , NitaVanu I,„, A 1 R mi Snprerue Court 633 
ManmohanV JanklPrasad. AIR iqjsj>/^ ,, , _ 

?-»££■ • - S..a4TS2L22 

Madras v A P S Sethnnima Filial (I960) 1 M L4 157 

mT/T”'R. yChaadnraa', AJmto Nath Tagore tm»ILR , CL 161 
Mahadeo Jew v Balirohna Vjrw. A I R 1952 Cal 763 
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them all. In such a case the trustee who is authorised is considered to be 
an agent of all the trustees and not an individual trustee. For instance, 
where the sale terms etc. have been settled between the vendee and all the 
trustees, the sale deed may be executed by a trustee who is properly autho¬ 
rised to do so 53 . 

Scope of section 48 has been discussed by the Supreme Court in 
JANAKIRAMA IYER v. NILKANTA IYER 53 -a The principle that instru- 
ment of trust may provide that the trust could be executed by some of the 
trustees was endorsed. The disputed clause in the trust-deed read "in ail 
the proceedings to be taken in connection with this estate, you three, either 
unanimously or according to the decision of the majority shall act” It was 
held to mean that the decision could be taken by majority but the deed of 
sale must be executed by all three. In that case one trustee out of three did 
not agree to the transaction of sale. The sale deed executed by two 
trustees was held to be an invalid and ineffective conveyance. It appears 
that in the above circumstances the trustees should have sought the opinion 
of the Court under section 34 of the Act. 

Any transaction in violation of the provisions of this section is void 
and not binding on the trust. A receipt for the money or property received 
must be signed by all the trustees, otherwise it will not give proper 
discharge to the debtor. Section 48 is based on the principle that the trust 
money should be kept safe. More than one trustee is appointed so that they 
shall take care that the money does not get into the hands of one of them 
alone. A violation of this duty would render the transaction void. 53 -£ Where 
the administration of trust involves the receipt and custody of money the 
number of trustees shall be at least two. (Explanation II to section 60). 
Subject to contrary provisions in the trust, a trustee is entitled to ask the 
court to oppoint at least two trustees for the due execution of the 
trust. 

Section 49 - Control of Discretionary Power 

Sections 36 et seq confer wide discretionary powers on a trustee. 
The court has no jurisdiction to control that power as long as the same is 
exercised ‘'REASONABLY” and in “GOOD FAITH.” The exercise of the 
discretion must be judicious, if it is arbitrary or capricious, a competent 
court can regulate it on institution of a proper suit by a beneficiary or 
beneficiaries or a co-trustee. 63 -c In an appropriate situation, the Court 
may restrain a trustee by injunction. 


Section 50 -Trustee is not entitled to remuneration 

Section 50 is based on the theory of law of private trust that it is a 
voluntary and gratuitous office. As a general rule, a trustee has no right 
to remuneration for his trouble,, skill and loss of time in executing the 
trust. 


53. Mantnohan Das v. Janaki Prasad, A.I.R 1945 P.C. 23. 53-a A.I.R. 1962 S C. 633. 
53.b Cf. Section 43—P'ower to Compound’ is vested in two or more trustees together, 
53.c Tek Chand v. Harnam Singh, A.I.R. 1928 Lah 237. 
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To the above genera! rule, there are following exceptions— 

<i) Where there are EXPRESS directions in the trust deed allowing remuner 
tlon, or 

(11) Where there is an express contract made with the beneficiaries, provided 
ley are competent to contract But this contract must be entered into BEFOR 
:cepting the trust and not afterwards, or 

(ui) Where the trustee is appointed by the Court,(53) it may be stipulated 
i a term of appointment that the trustee will be entitled to remuneration 

The bar of this section does not apply to — 

(I) Any official Trustee, (2) Administrator General, (3) Public 
Curator (4) A person holding certificate of administration under the 
hdian Succession Act, 1925 

“The grand rule is that a trustee must act gratuitously” ( Hanbury ) 
/oluntary service is the foundation underlying trustee ship in law and the 
aw prohibits a trustee from making a profit or acquiring a benefit from hts 
jffice as trustee Section 50 is a facet of the axiom "TRUSTEE CANNOT 
PROFIT BY HIS TRUST" 

Reasionfor the Rule In an old leading case Robinson, v. Pitt 84 
Lord Chancellor Talbot said 

' Itis an established rule that a trustee, executor or administrator shall have 
do allowance for his care and trouble, the reason for which seems to be, for that on 
these pretences if allowed, the trust estate might be loaded and rendered of little value, 
besides the great difficulty there might be in settling and adjusting the quantum of such 
illowance specially as one man s time may be more valuable than that of another, and 

there can be no hardship in this respect upon any trustee who may choose whether he 

will accept the trust or not *’ 

Lewm observes "that the true ground, however is that If the trustee were allow- 
d to perform the duties of the office, and to claim compensation for his services, his 
Interest would be opposed to his duty and as a matter of prudence, the court would 
sot allow a trustee or executor to place himself in such a false position* (55) 

"It is not that the reward for services is repugnant to the fiduciary duty, but 
lhat who has the duty shall not take any secret remuneration or any financial benefit not 
authorised by law, or by hts contract or by the trust deed under which he acts, as the 
case may be. (56) 

This section is to be read subject to section 32 Remuneration shall 
be distinguished from reimbursement for out of-pocket expenses The 


53d Vide section 74 or the Trusts Act, 1832. 

54 P With 132. 

55 Lewin on Trusts. 15th Edn., p 388 

56. Dale v Inland Revenue Commissioners (1953) 2 All E-R 671 
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principle of this section has been extended to all types of fiduciary rela¬ 
tionships, e. g., partners. '* ' 

Professional Charges —The general rule is that a trustee cannot 
charge remuneration for his professional work done for the trust. The 
use of the phrase 'Skill' in the body of the section appears to include "nro- 
fessional skill" as well. 

In Lewin on Trusts, relying upon New v. Jones,” and Clarkson v. 
Robinson, 68 it is said that— 

“A solicitor who sustains the character of a trustee will not be per¬ 
mitted to charge for his time, trouble, or attendance, but only for his 
actual disbursements. ...It would be placing his interest at variance with 
the duties he had to discharge. It was said that the bill might be taxed, 
and that this would be sufficient check; I am of opinion that it would not} 
the estate has the right not only to the protection of the taxing officer, but 
also to the vigilance and the guardianship of the executor in addition to 
the check of the taxing officer. A trustee placed in the situation of a 
solicitor might, if allowed to perform the duties of a solicitor and to be 
paid for them, find it very often proper to institute and carry on legal 
proceedings which he would not do, were he to derive no emolument for 
them, and were to employ another person.” 69 

In the solitary Indian case, reported Shivramdas v. Nerur-kar 60 , 
(relating to public charitable and religious trust) it was held that the law 
in India and England is the same. Thus, where trustees are defendants and 
one of the trustees is a solicitor, and he puts in appearance on behalf of 
other trustees as well, or the beneficiaries, the solicitor or his firm would be 
entitled to usual costs if the costs of appearing for and acting for the two 
have not increased the expense; that is to say, if the trustee himself has 
not added to the expense which would have been incurred if he or his 
firm had appeared only for his co-trustee. This exception is known as 
the rule in Cradock v. Piper. 61 

Corresponding American Law 

It may be of interest to note that the American Law favours pay¬ 
ment of compensation for services rendered. Amount of compensation 
varies from State to State. Normally certain percentage of the income is 
payable. 62 


57. 1 Mac. & G 668 n. 

58. ( 1900 ) 2 Ch. 722. Herein the trust deed authorised charging fees for professional 
work etc. 

59. Lewin on Trusts, 15th Edn., p. 389 

60. Shivramdas v. Nerurkar, A.l.R. 1937 Bom. 374. 

61. N. B. It is doubtful if the principle could be extended to private Trusts. (1850) 
1 Mac & G. 614. 

62. American Restatement of Law of Trusts, Vol. 1. p. 740. 
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A TRUSTEE CANNOT BENEFIT FROM THE TRUST 

(Sections 51, 52, 53 and 54 ) 

The grand rule “A trustee cannot benefit from the trust” , embodies 
in nut shell the basic theory of Pri\ate Trust The office of trustee is 
Voluntary gratuitous and of persottai confidence, therefore, NON PRQFI 
TING is the chief characteristic of this office 


The object of the legislature in enacting the group of sections under 
the caption ‘‘Disabilities of Trustees” is to protect the CONSCIENCE of 
the trustee The Courts of Equity in England, also called the Court or 
Conscience, were always at pains to save the trustees from temptation to 
become dishonest and insincere to the trust or the beneficiaries It is for this 
purpose that the trustee cannot charge for his services or use and deal 
with the trust property for his own profit or other purpose not connected 
with the trust He cannot ordinarily invest trust money in his own 
account, or permit a co trustee to do so He cannot borrow from trust 
on his personal security or mortgaging his property He cannot, as a 
general rule, buy trust property or sell his own property to the trust, nor 
can mortgage or take on lease trust-propeity to himself or mortgage or 
lease his own property to the trust etc Section 88 extends the same 
principle to all kinds of FIDUCIARY relationships 


Section 51—Trustee may not use trust property for his own benefit 

This section prohibits in most general terms that a trustee cannot 
directly or indirectly use or deal with trust property for his own profit or 
for any other purpose unconnected with the trust A violation of this 
injunction amounts to breach of confidence and makes the trustee liable 
for any loss to the trust estate, at the same time, he becomes constructive 
trustee for any gain or advantage made by him The rule is founded upon 
the fiduciary character of the relationship between a trustee and the 
cestui que trust The trustee is not allowed to put himself in a position 
where his interest may conflict with his duty, this section, therefore, impo¬ 
ses a legal bar that he should not make any gam or advantage from his 
position as trustee It may happen in several ways, eg, use he trust 
funds for his own advantage, dealing with trust property to gain personal 
advantage, mixing up the trust fund with his own funds, and purchasing 
of the properties with the trust-fund The prohibition imposed by section 
51 seems to be absolute and is not subject to modification by the terms of 
trust It will be seen, that whereas sections 46 to 48 and 50 of the Act 
all contain some such phrase as “except where the jnstrument of trust 
otherwise provides,” there is no qualification of this kind to section 51 M 
Whereas section 51 states the rule in general terms. Sections 52, 53 and 
54 deal with certain specific restraints 


• Qrwtirr* ere very often asked m the taw Examination on this topic. Students 
shouW refer to sections 32, *0 St, 52 S3 54 and 88 
63 Kagsppa v OS. Assignee A I R, 1931 Madras 251 at 234 cl 2 
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Sections 52, 53, 54—Restraints in dealing with the trust funds and 

property 

, . The subject-matter of sections 52, 53 and 54 may be considered 
under the following headings— 

(1) Restraints on the trustee-for-sale and his agent. (Section 52) 

(2) Restraints on the trustee-for-purchase, or for obtaining a 
mortgage or lease. (Section 53 para 2) 

(3) Restraints on General Trustees i.e., other than those mentioned 
under head (J) and (2) and Ex-trustees (Section 53 para one) 

(4) Restraints on lending money. (Section 54) 

(I) Restraints on the Trustee for sale and his Agent 

In some special trusts, one of the directions of the author of trust 
may be to sell trust properties and make use of the proceeds in a certain 
manner, such trustees are called trustees for sale. In such cases the 
trustee is ABSOLUTELY BARRED from purchasing the trust property 
put up for sale- The trustee would be deemed to have committed the 
breach of trust even if he purchases INDIRECTLY in the name of some 
one else. 

Agents The prohibition extends to the AGENTS employed by 
the trustee for the purpose of sale. This may include a broker or an 
auctioneer, or an officer appointed by the Court to conduct the sale. 64 The 
prohibition is ABSOLUTE. Even the Court cannot permit the purchase 
in such a case 85 Where a transaction is entered into in violation of the 
above provisions, the property remains subject to trust .and a beneficiary 
may if necessary obtain a declaratory decree. The piohibiUon is imperative 
and it is not essential to show that the trustee made advantage out of the 
transaction In an old English case, Morse v. Royal. 68 Lord Eskine 
observed that “without any consideration of fraud, or looking beyond the 
relation of the parties, the contract is void There is no necessity for evi¬ 
dence, the contract is interdicted by policy.” 

In PEARY MOHAN MUKERJI V. MANOHAR MUKERJI, 87 their 
Lordship’s of the Privy Council remarked that “a trustee_for sale cannot 
purchase. He cannot purchase because the same person cannot be both 
vendor and purchaser, and he who acts for another cannot also act for him¬ 
self.” The tTue reason behind the rule appears to be that the purchase of 
the property by the trustee would bring into clash two conflicting interests: 
the interest of the buyer to pay the lowest price and that of the seller to 


64 Cf. O 21 R 73 C.P.C. and Section 136 T.P. Act. 

65. Janakirama Ayyar v. Nilkanta Ayyar, I.L.R. 1954 Mad $37 and on appeal to 
Supreme Court, A.I.R. 1962 S C. 633. 

66. 12 Ves. 35S, 372. 

67. A.I.R. 1922 P.C. 235. (A leading authority.) 
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get the highest price, thus, the purchase by trustee would in all cases be to 
the disadvantage of the trust estate This section is in conformity with the 
general rule that a person one m fiduciary position cannot sell to himself 
The same person cannot be the buyer and seller, he who undertakes to act 
for another in any matter, shall not in the same matter act for himself 
The American Law is the same ?0 

In Fox v Mackreth, 11 the trustee for sale purchased the property in 
his own name It was laid down in this case that such a purchase should 
be set aside on the application by the cestui que trust even without any evi 
dence of fraud or unfairness A trustee cannot even purchase it at a public 
auction, i e. sale held in execution of a decree The principle applies 
equally to taking the mortgage or lease of it from himself or his co-trustce 72 
A sale effected in violation of the provisions of section 52 is void against 
the trustee and all subsequent purchasers with notice of the breach of trust 
The remedy of the beneficiary is provided in sections, 62, 63 and 65 of the 
Trusts Act 


(1) Restraints on the Trustee-for-Purchase 

A trustee whose duty is to purchase, or obtain mortgage or lease of any 
particular property for the beneficiary cannot purchase it or any part there¬ 
of, or obtain the mortgage or lease of it 73 The reason for this prohibition 
is the same as in the case of bar against a trustee for-sale to buy the trust 
property The prohibition is absolute, and even the Court cannot permit 
it The principle underlying Section 53, para 2 is that a person whose duty 
is to protect the interest of another party stands in fiduciary position He 
will not be allowed to avail of the particular position and gain pecuniary 
advantage to the prejudice of the party, whose interest be is bound to pro 
tect If he does so, he will hold the benefit for the beneficiary as construc¬ 
tive trustee * 4 There is conflict of duty to protect the interest of another 
and act for personal advantage The law requires a trustee to act in accor 
dance with his duty 

The Prohibition under Section 52 and 53 para ( 2 ) is positive, unequi¬ 
vocal and absolute The use of the phrase ‘no trustee may buy* in section 
52 and 53 para 2 males the prohibition positive and unequivocal and renders 
a trustee an incompetent transferee within the meaning of section 6 of the 


6 S Kanhya Lai v National Bank, A I R 1923 P C. 114,4 Lah 284 

69 Ex-pat id James 8 Ves, 384 , Luddy* Tnulee v Peard 33 Ch D 500, 
WhnbvOtc v Lawrence, 3 Ves 750, Ex parte Lacey, 6 Ves 626, Re Bloye’i 
Trust, t Mac &. G, 495 

70 Restatement of Law of Trusts Vot L p 43| 

71 U788J2RR.55 

72 Ex-partc Buses, (1802) 6 Ves 385 and Martinson v Gloves, 2t Ch D 8 * 

73 See section 53 para 2. 

74 See Section 88 Trusts Act, 1882- 



The Law Review 


311 


Transfer of Property Act, 1882. In Janakirama Ayyar v. Nilakanta Ayyar 76 
it was observed: 

“The word ‘may’ in the English language without a negative would 
certainly connote the giving of a discretionary power, but ‘may’ with a 
negative would amount to a positive prohibition. It expresses the negation 
of power and of an inability to exercise that power The wordings of 
section 52 and 53 para (2) commence with a negative to the clause, to 
emphasise the denial of the power and to make it a positive and unequi¬ 
vocal prohibition against the trustee to enter into any such transaction.” 

The purchase or transfer hit by the above stated law would be void 
in the eye of law and will be set aside in the suit of the beneficiary or a co- 
trustee without evidence of fraud or unfairness. 

(3) Restraint on a General Trustee 

Section 53 para 1 deals with the prohibition to buy, obtain on mort¬ 
gage or lease of trust-property, imposed on (a) a general trustee, i. e., trus¬ 
tees other than those who fall in the category of trustees-for-sale or trustees- 
for-purchase, and (b) trustees who have recently ceased to be trustee. The 
prohibition in case of a general trustee is NOT ABSOLUTE, but he shall 
have to obtain permission of the District Judge to enter into the transaction. 
The legislature went on to lay down the rule for granting permission by the 
Court and said that “such permission shall not be given unless the proposed 
purchase, mortgage, or lease is MANIFESTLY for the advantage of the 
beneficiary.” This provision is of an exceptional nature. The interest of 
the beneficiary shall be the guiding principle for granting permission by the 
Court. 


Ex-Trustees —Section 53 forbids ex trustees who have been recently 
discharged according to law from purchasing or obtaining on mortgage or 
lease of the trust property from the beneficiary or the continuing trustees. 
The prohibition is meant to protect the interest of the beneficiary. The 
fiduciary relation, though technically ceases on discharge from office, the 
influence of the trustee over the beneficiary and the knowledge acquired by 
him as trustee still hangs over. The influence of the trustee does not ex¬ 
haust by mere termination of trusteeship; the law, therefore, imposes bar 
till the beneficiary is fully emancipated. Another reason may be to remove 
the temptation in the way of the trustee to obtain discharge from office 
with a view to buy or obtain mortgage or lease of the trust-property. The 
principle underlying the rule of section 53 is that a trustee who holds or has 
held a fiduciary relationship with the beneficiary may not benefit from his 
position of having better knowledge and information about the valuation of 
the property. 

Purchase by Trustee from Cestui Que Trust 

A general trustee or ex-trustee may buy or obtain mortgage or lease 
of trust property when available in involuntary sales etc., with the previous 


75. Janakirama Ayyar v. Nilkanta Ayyar, I.L.R. (1954) Mad. 537. 
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permission of the Court It was remarked in Peary Mohan v Manohar 
Mukherji, 74 that m India, a trustee cannot even bid at public auction when 
the sale is in execution of a decree against the trust property except with 
the permission of the Court It appears that under the English law, the 
purchase in the above circumstances would be possible without the previous 
permission of the Court, provided, tt is fair and beneficial to the cestui que 
trust ” 


Can a trustee purchase voluntarily the beneficial interest from the 
beneficiary 7 ' 8 

Trustee for sale or purchase The accumulative effect of sections 52 
and 53(2) is that a trustee for sale or purchase cannot at all purchase trust 
property from a beneficiary directly or indirectly, even with the permission 
of the court Any other interpretation would render the prohibitions under 
the above sections meaningless The Indian law and English law are the 
same on this point 

General Trustees (Trustees other than trustees for sale or pur 

chase) 

English Law 

Under English Law, a trustee docs not appear to be prevented from 
acquiring the beneficial interest from the beneficiary, who is otherwise 
competent to transfer, but such transactions have to be watched by the 
courts with utmost vigilance In Coles v Trecothick,'* Lord Eldon, ob 
served 


“Upon the question as to purchase by a trustee, from the cestui 
que trust, I agree that cestui que trust may deal with his trustee so that the 
trustee may become the purchaser of the estate But though permitted, it 
is a transaction of great delicacy which the Court will watch with utmost 
vigilance, so much that it is very hazardous for a trustee to engage m such 
transaction ” 


“It is well known doctrine of equity that if a transaction of that kind 
is challanged in proper court, the court will examine into it, will ascertain 
the value that was paid by the trustee, and will throw upon the trustee the 
onus of proving that he gave value and that all information was laid before 
the cestui que trust ,,8 ° Where the transaction is fair and no advantage is 


76 Peary Mohan v Manohar Mukhetji. AIR. 1921P C 235 

77 Tor English Law. see Chapter VII Lewm oo Trusts, 15th Edn , p 797 

78 Section 58 of the Trusts Act says that a competent beneficiary may transfer his 
beneficial interest subject to the law for the t.me-being m force as to the circum¬ 
stances and extent In and to which be may dispose of such interest 

79 Coles v Ttecothtck, tlf04),9ves 234 

*a Ihompsonv Eastwood. (1877) 2 Appeal Cases 215 
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taken, it would be upheld. 81 but the trustee must give all material informa¬ 
tion to the cestui que trust affecting the value of the property. 82 

Lewin writes, “when it is said that a trustee may not purchase the 
trust-property, the meaning must be understood to be that the trustee may 
not purchase from HIMSELF, that is, he cannot perform the two functions 
of seller and buyer; for there is no rule that a trustee, whether for sale or 
otherwise, may not purchase from HIS CESTUI QUE TRUST.” 83 

Indian Law 

The view advocated here is that so far as the Indian law of 
Private Trusts is concerned a trustee-for-sale or otherwise cannot directly 
buy or take on mortgage or lease trust-property from the beneficiary. 
The wordings of the sections 52 and 53 are unambiguous and do not permit 
any other interpretation. If English law is followed then both these sections 
would become infructuous and meaningless. It must not be forgotten that 
Indian law recognises only one ownership and that of the trustee; the bene¬ 
ficiary has merely “beneficial interest” which means ‘‘his rights against the 
trustee as owner of the trust-property.” 81 

Lewin has also observed: “That although a purchase by a trustee 
conducting the sale personally or by his agent, cannot stand, a purchase by 
a trustee from a cestui que trust, of the interest of the latter in the trust may 
stand, if the trustee can show that the fullest information, and every advan¬ 
tage were given to the cestui que trust. However, a purchase by a trustee 
from his cestui que trust is a transaction of great nicety, and one which the 
Courts will watch with utmost jealousy and will, set aside if the considera¬ 
tion was insufficient; THE EXCEPTION RUNS, IT IS SAID, SO NEAR 
THE VERGE OF THE RULE, THAT IT MIGHT AS WELL HAVE BEEN 
INCLUDED IN IT. 83 

Their Lordships of the Privy Council in Peary Mohan Mukberji v. 
Manoliar Mukherji, 86 say : 


81. Morse v. Royal, (1806) 12 Ves- 355. 

82. Tote v. Williowson, (1866) 2 Ch. App. 55. 

83. Lewin on Trusts, 15th Edn., p. 800 Foot-notes Omitted. 

*4. The head-note in Peary Mohan V. M .Mukherji, A.I.R. 1922 P.C. 235 is entirely 
misleading, and some writers have unwittingly fallen into error. The head-note 
is based on an argument advanced and discussed by their Lordships. It was 
a case of Religious Trust and their Lordships were asked to follow the principle 
of English law stated in the head-note. They declined. In the result the purchase 
made at an auction sale by Raja, the Shebait, through his son as benami, was 
upset, and on account of that reprehensible conduct. Raja was removed from 
Shebaitsbip. 

85 . Same is the Indian Law; see section 52 Trusts Act, 1882. Lewin on Trusts, 
15 edn., p. 800 (Footnotes omitted) (Capitals mine). The observation is based on 
a number of authorities. 

86. Peary Mohan Mukherji v. Manohar Mukherji. A.I.R. 1922. Privy Council 235 
at 236 C.I. (2) (Capitals mine) 
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“The rule forbidding the purchase of an estate by a person, who 
stands m regards to his dealings with it in a fiduciary relationship, is, how 
ever, general in its application In the case of Nugent v Nugent, (1908) 
1 Ch 546, it was held that a Receiver appointed by the Court cannot pur 
chase the property of which he is the Receiver WITHOUT THE LEAVE 
OF THE COURT, even when the sale is not made in the action m which he 
was appointed, but by the mortgagee selling with leave outside the suit 
THEIR LORDSHIPS THINK THIS WAS A CORRECT DECISION ” 

In view of the above dicta it may be concluded that section 53 p3ra 1 
should apply to the purchases by a trustee from the beneficiary directly as 
well As a result a trustee for sale or purchase is absolutely barred lrom 
purchasing the property from the beneficiary, other trustees may purchase 
property from the beneficiary but with the permission of the Court 

Can a trustee sell, mortgage, or lease his own property to the trust 7 
In the Madras case, K Swammatha Aiyar V Jambukeswar Swami Temple 
and others 87 it was held that a trustee cannot buy the properties of the 
trust himself and he cannot sell any of his properties to the trust either, 
the mischief in both cases being the likelihood of a conflict between his 
interest and duties as a trustee The law does not go into the question 
whether the transaction is beneficial or not ” The Indian Law Commission 
also devoted a thought to the question They say— 

“At one time, we thought that after section 53 a provision should be 
added that a trustee (or a person who has recently ceased to be trustee) 
authorised to buy property on behalf of a trust cannot sell his own property 
to the trust without the permission of the district court and that a sale 
made without such permission should be void On further consideration, 
we decided to drop the proposed provision as adequate relief can be obtained 
under the general provisions of section 88 ”** 

In the light of the above dicta and opinion, it is correct to say that 
a trustee cannot sell, mortgage or lease his own property to the trust except 
with the permission of the District Court 

(4) Restraints on lending money 

Section 54 is also a facet of the general rule that a trustee must not 
use trust funds or property for his profit It forbids a trustee whose duty 
is to insest trust money on mortgage or personal security to invest it on 
his personal security or that of his co trustee He cannot himself become 
-ru mor, £ a E® r a °d should not lend on mortgage security of his co trustee 
The reason for the rule is obvious, the same person cannot be both borrower 
and lender A trustee is forbidden to mu the trust funds with his own 


87 K. Swammatha Aiyar V Jambukeswara Swami Temple &. others, A I R 19->° 
Mad 372. 

*8 17th Report of the Indian Law Commission, p 19 (Section 88 treats a person 
w o gams any advantage from his fiduciary capacity, a constructive IrOliee 
m respect of the gam) 
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He should not, therefore, deposit the trust-money with himself or his co¬ 
trustee 

Remedies of a Beneficiary. Where a trustee acts in contravention 
of the provisions of sections 52, 53 and 54, the aggrieved beneficiary has 
inter alia remedies available to him as given in sections 62, 63, 64, 65 and 
88 of the Trusts Act. 

CHAPTER VI—OF THE RIGHTS AND LIABILITIES 
OF THE BENEFICIARY 

55. Rights to rents and profits.—The beneficiary has, subject to 
the provisions of the instrument of trust, a right to the rents and profits of 
the trust-property. 

56. Rights to specific execution.—The beneficiary is entitled to 
have the intention of the author of the trust specifically executed to the 
extent of the beneficiary’s interest; 

Rights to transfer of possession—and, where there is only one 
beneficiary and he is competent to contract, or where there are several bene¬ 
ficiaries and they are competent to contract and all of one mind, he or they 
may require the trustee to transfer the trust property to him or them, or to 
such person as he or they may direct. 

Where property has been transferred or bequeathed for the benefit of a 
married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in the second clause of this section applies to 
such property during her marriage. 

Illustrations 

(a) Certain Government securities are given to trustees upon trust to 
accumulate the interest until A attains the age of 24, and then to transfer 
the gross amount to him. A, on attaining majority, may as the person 
exclusively interested in the trust property, require the trustees to transfer it 
immediately to him. 

(b) A bequeaths Rs. 10,000 to trustees upon trust to purchase an 
annuity for B, who has attained his majority, and is otherwise competent 
to contract. B may claim the Rs. 10,000. 

(c) A transfers certain property to B and directs him to sell or invest 
it for the benefit of C, who is competent to contract. C may elect to take 
the property in its original character. 

57. Right to inspect and take copies of instrument, of trust 
accounts, etc.— The beneficiary has a right as against the trustee and all 
persons claiming under him with notice of the trust, to inspect and take 
copies of the instrument of trust, the documents of title relating solely to 
the trust property, the accounts of the trust-property, and the vouchers (if 
any) by which they are supported, and the cases submitted, and opinions 
taken by the trustee for his guidance in the discharge of his duty. 
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58 Right to transfer beneficial interest —The beneficiary, if 
competent to contract, may transfer his interest, but subject to the law for 
the time being in force as to the circumstances and extent in and to 
which he may dispose of such interest 

Provided that when property is transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to deprive 
herself of the beneficial interest nothing in this section shall authorize her 
to transfer such interest during her marriage 

59 Right to sue for execution of trust —Where no trustees are 
appointed, or all the trustees disclaim, or are discharged, or where, for any 
other reason the execution of a trust by the trustee is or becomes imprac¬ 
ticable the beneficiary may institute a suit for the execution of the trust 
and the trust shall, so far as may be possible be executed by the Court 
until the appointment of a trustee or new trustee 

60 Right to proper trustees —The beneficiary has a right subject 
to the provisions of the instrument of trust that the trust property shall be 
properly protected and held and administered by proper persons, and by a 
proper number of such persons 

Explanation 1 —The following are not proper persons within the 
meaning of this section — 


A person domiciled abroad, an alien enemy, a person having an 
interest inconsistent with that of the beneficiary , a person in insolvent 
circumstances , and unless the personal law of the beneficiary allows other 
wise, a married woman and a minor 

Explanation H —When the administration of the trust involves the 
receipt and custody of money, the number of trustees should be two at 


Illustrations 

„_W A, one of several Wficiar.cs, proves that B, the trustee has 

m P daSerr V rm?r S TV C ’l, Pa,t0f th "‘? S, ' P '° P ' rt> ' ° r lhat ,hc Property » 
in danger from Bs being in insolvent circumstances , or that he is tnca 

property aCl "' E 85 " ust " A ob ' am a receiver of the trust 

A'V t.fSlm^ b |'n^f'l hS a“ rt!1 'J. JC '' !ls *° B 10 trust for C B dies during 
a trustee for ’him 10 havc the property conveyed to 

or the trastra^re pr ??' rty lo four trustees in trust for B Three 

appointed tn^he'plac^ oTtL^d V„““° ^ 

the trustees^ dSr'im 'T'rL’vT?!'!° ll,rc ' tnm " s ■” trust for B All 
appointed in place of the^trustees so^dwdatmmg'* *° ^ iave thres tres,K! 
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(e) A, a trustee for B, refuses to act, or goes to reside permanently 
out of India, or is declared an insolvent, or compounds with his creditors 
or suffers a co-trustee to commit a breach of trust. B may institue a suit 
to have A removed and a new trustee appointed in bis room. 

61. Right to compel to any act of duty—The beneficiary has a 
right that his trustee shall be compelled to perform any particular act of 
his duty as such, and restrained from committing any contemplated or 
probable breach of trust. 


Illustrations 


(a) A contracts with B to pay him monthly Rs. 100 for the benefit of 
C. B writes and signs a letter declaring that he will hold in trust for C 
the money so to be paid. A fails to pay the money in accordance with his 
contract. C may compel B on a proper indemnity to allow C to sue on 
the contract in B’s name. 

(b) A is trustee of certain land, with power to sell the same and pay 
the proceeds to B and C equally. A is about to make an improvident sale 
of the land. B may sue on behalf of himself and C for an injunction to 
restrain A from making the sale. 


62. Wrongful purchase by trustees.—Where a trustee has wrong¬ 
fully bought trust-property, the beneficiary has a right to have the 
property declared subject to the trust, or retransferred by the trustee, if 
it remains in his hands unsold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But in such case the 
beneficiary must repay the purchase-money paid by the trustees, with 
interest, and such other expenses (if any) as he has properly incurred in 
the preservation of the property *, and the trustee or purchaser must 
(a) account for the net profits of the property, (b) be charged with an 
occupation rent if he has been in actual possession of the property and 

(c) allow the beneficiary to deduct a proportionate part of the purchase- 
money if the property has been deteriorated by the acts or omissions of 
the trustee or purchaser 

Nothing in this section- 

fa) impairs the rights of lessees and others who, before the institu¬ 
tion of a S to have the property declared subject to the trust or 
retransferred, have contracted in good faith with the trustee or pur¬ 
chaser ; or 

(b) entitles the beneficiary to have the property declared subject to 
the trust or re-transferred, where he, being competent to contract, has 
himself, without coercion or undue influence having been brought to bear 
on him, ratified the sale to the trustee with full knowledge of the facts 
of the case and of his rights as against the trustee. 


63 Following trust-property into the hands of third persons- 
Where trust-property comes into the hands of a third person inconsistently 

with the trust! the beneficiary may require him to admit forma!ly: or ay 
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institute a suit for a declaration, that the property is comprised in the 
trust 

Into that into which it has been converted —Where the trustee 
has disposed of trust property and the money or other property which he 
has received therefor can be traced in his hands, or the hands of his legal 
representative or legatee, the beneficiary has, in respect thereof rights as 
nearly as may be the same as his rights in respect of the original trust- 
property 

Illustrations 

(a) A, a tru'tee for B of R$ 10,000, wrongfully invests the Rs 10,000 
in the purchase of certain land, B is entitled to the land 

(b) A, trustee wrongfully purchases land in his own name, partly 
with his own money, partly witb money subject to a trust for B B is 
entitled to a charge on the land for the amount of the trust money so mis¬ 
employed 

64 Saving of rights of certain transferees —Nothing m section 
63 entitles the beneficiary to any rights in respect of property in the hands 
of— 

(a) a transferee in good faith for consideration without having notice 
of the trust, either when the purchase money was paid, or when the convey 
ance was executed,—or 

(b) a transferee for consideration from such a transferee 

A judgment creditor of the trustee attaching and purchasing trust- 
property is not transferee for consideration within the meaning of this 
section 


Nothing in section 63 applies to money, currency notes, and negoti¬ 
able instruments in the hands of bona fide bolder to whom they have 
passed in circulation or shall be deemed to affect the Indian Contract Act, 
1872, section 108, or the liability of a person to whom a debt or charge is 
transferred 


65 Acquisition by trustee of trust property wrongfully con 
verted —Where a trustee wrongfully sells or otherwise transfers trust pro 
perty and afterwards himself becomes the owner of the property, the proper¬ 
ty again becomes subject to the trust notwithstanding any want of notice on 
the part of intervening transferees in good faith for consideration 


66 Right In cate of blended property -Where the trustee strong 

ful y mingles the trust property ssith his ossn, the beneficiary is entitled to 

a charge on the whole fund for the amount due to him 

/ 6 1 Wrongful employment by partner trustee of trust property 

for partnership purposes -If a partner, being a trustee, wrongfully 
employs trust property in the business, or on the account of the partner¬ 
ship, no other Partner is liable therefor in his personal capacity to the bene¬ 
ficiaries unless he had notice of the breach of trust 
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The partners having such notice are jointly and severally liable for the 
breach of trust. 


Illustrations 

(a) A and B are partners. A dies, having bequeathed all his property 
to B in trust for Z, and appointed B his sole executor. B instead of wind¬ 
ing up the affairs of the partnership retains all the assets in the business, 
Zmay compel him, as partner, to account for so much of the profits as are 
derived from A’s share of the capital B is also answerable to Z for the 
improper employment of A’s assets. 

(b) A, a trader bequeaths his property to B in trust for C, appoints B 
his sole executor, and dies B enters into partnership with X and Y in the 
same trade, and employs A’s assets in the partnership business. B gives 
an indemnity to X and Y against the claims of C. Here X and Y are jointly 
liable with B to C as having knowingly become parties to the breach of trust 
committed by B- 

68. Liability of beneficiary joining in breach of trust. —Where 
one of several beneficiaries— 

(a) joins in committing breach of trust, or 

(b) knowingly obtains any advantage therefrom, without the consent 
of the beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended to be 
committed, and either actually conceals it, or does not within a reasonable 
time take proper steps to protect the interests of the other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to commit a 
breach of trust, the other beneficiaries are entitled to have all his beneficial 
interest impounded as against him, and all who claim under him (otherwise 
than as transferees for consideration without notice of the breach) until the 
loss caused by the breach has been compensated. 

Wehn property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in this section applies to such property during her 
marriage. 

6v. Rights and liabilities of beneficiary’s transferee.— Every 
person to whom a beneficiary transfers bis interest has the rights, and is 
subject to the liabilities, of the beneficiary in respect of such interest at the 
date of the transfer 

RIGHTS AND LIABILITIES OF THE BENEFICIARY 

(Sections 55 to 69) 

Before considering various sections in seriatem order it is necessary 
to say a few words regarding the nature of the beneficiary s rights in general. 

\ 
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Nature of Beneficiary’s Rights 

The Indian law does not recognise the concept of dual ownership, 
viz, legal ownership and equitable ownership According to the English law, 
legal ownership vests in the trustee and equitable ownership in the cestui 
que trust Under the Indian law only one ownership is recognised ^and that 
is of the trustee, the beneficiary is said to have “Beneficial Interest ’* Section 
3 expressly says that 4 the beneficial interest or “interest of the beneficiary 
is his right against the trustee as the owner of the property “Trust” is 
thus an OBLIGATION annexed to the ownership of property A trustee 
holds the trust property for the benefit of the beneficiary and not on his 
behalf 


All the rights and liabilities of the beneficiary are the manifestation 
of the above stated theory of Private Express Trust The Chapter on rights 
and liabilities of a beneficiary is in a way converse of the chapter on duties, 
rights and disabilities of a trustee In the e\e of law the trustee is the 
owner of the trust estate, consequently he can give a valid title to a bona 
fide purchaser with consideration, without nonce even though the alienation 
may have been an act of breach of trust on the part of the trustee A bona 
fide purchaser with consideration without notice has been said to be the 
‘Datlmg of Equity 1 and is, as such, protected by law Subject to the above, 
a trustee is an agent of the beneficiary. As such, a sole beneficiary or all 
beneficiaries with common consent, provided they are competent to contract, 
may put an end to trust 8 * In the leading Equity case, SAUNDERS V 
VAUTIER,* 0 it was held that a beneficiary not being under an incapacity, 
may put an end to a trust which is exclusively for bis own benefit, for a 
mao, who is sut juris, may do what he likes of his own property 

Trust under English law 

In order to understand the provisions relating to the rights and habih 
ties of a beneficiary, it is necessary to know the theory of Trust under Eng 
hsh law Salmond states— 

‘ A trust is a curious instance of duplicate ownership Trust property 
is that which is owned by two persons at the same time, the relation between 
the two owners being such that one of them is under an obligation to use 
his ownership for the benefit of the other The former is called the trustee, 
and his ownership is trust ownership, the latter is called the beneficiary a nd 
his is beneficial ownership The trustee is destitute of any right of beneficial 
enjojrment of the trust property His ownership, therefore, is a matter of 
form rather than of substance, and nominal rather than real In legal 
theory, however, he is not a mere agent but an owner He is a person to 
whom the property of some one else is fictitiously attributed by the law, to 
the extent that the rights and powers thus vested in a nominal owner shall 
be used by him on behalf or the real owner As beiw een trustee and bene 
Qciary, the property belongs to the latter and not to the former But as 
between the trustee and third persons the fiction prevails The trustee is 


X9 See section 7S (a! 

90 Saunders v Vteller, (1811)4 Bea* IIS 
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clothed with the rights of his beneficiary, and is so enabled to personate or 
represent him in dealings with the world at large.” 91 ' 

Trust ownership and beneficial ownership are independent of each 
other in their destination and disposition. Either of them may be trans¬ 
ferred, while the other remains unaffected. In the like manner either kind 
of ownership may be independently encumbered. 

Snell calls a trustee ‘ nominal owner’ and the beneficiary ‘beneficial 
owner' of the property. According to him, “in one sense, a trustee is a 
servant and in another, the controller of his cestui que trust .” 91 He is a 
servant of the cestui que trust in the sense that he is bound to comply with 
the directions of his cestui que trust ; he is the controller of the cestui que 
trust when there are more than one beneficiary for in that case he is not to 
obey the directions of a beneficiary and has to act impartially for the benefit 
of all the beneficiaries 

(AJ RfGHTS OF THE BENEFICIARY AT A GLANCE 

I. Right to Specific Execution.— The chief right of a beneficiary is 
to have the specific execution of the trust, in other words, he can compel 
the trustee to carry out the intention of the author of trust. Section 56 is 
thus the counterpart of section 11 which imposes a duty on a trustee to exe¬ 
cute the trust. (Section 56). 

II Right to call for conveyance.— The trustee holds the trust pro¬ 
perty ‘for the benefit of the beneficiary’ and not ‘on his behalf’. As such, 
where there is one beneficiary and major, or more than one beneficiary and 
all majors, they can call upon the trustee to TRANSFER the property to 
him or them. General rule is that beneficiaries if otherwise not incapa¬ 
citated, can put an end to trust. (Section 78 (a)). Where a trust-fund is to 
be transferred to a beneficiary, at a certain age, he can, on attaining majority, 
require the trustee to transfer the same immediately to him. Exception is 
made in case of a married woman who has it with restraint on anticipation. 
(Section 56) 

III. Right to transfer ‘beneficial interest'.—A beneficiary may, if 
competent to contract, transfer his BENEFICIAL INTEREST without the 
consent of the trustee (Exception is made in case of married woman for 
whose interest property is transferred or bequeathed, subject to the restric¬ 
tion that she shall have no power to transfer it during marriage.) 

Section 58 indicates that the beneficial interest is similar to the equi¬ 
table estate of the English law in the matter of transfer. Beneficiary should 
in bis own interest give notice of the transfer to the trustee, because a trus¬ 
tee will not be liable to the beneficiary, if he, in the absence of notice of the 
transfer, delivers the fund or property to a person who but for such transfer 
would have been entitled. (Ref. section 28). 


91. Salmond on Jurisprudence, 1957 Edn., p. 307 et. seq. 

92. Snell’s Principles of Equity, 24th Edn-, p. 80. 
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The beneficiary’s transferee takes the assignment subject to all the 
liabilities Which attach to the beneficiary’s interest at the dale of transfer 
(Section 69) 

IV Right to rents and profits —A beneficiary bas the right to the 
rents and profits of the trust property, subject to the provisions of the 
instrument of trust (Section 55) 

V Right to inspection of documents etc —A beneficiary has the 
right to inspect and have the copies of the instrument of trust, documents 
of title, accounts and vouchers This right is incidental and ancilhary to the 
right of the beneficiary to know the state of the trust It corresponds to 
the right of the trustee to the custody of the title deeds etc under section 31 
and his duty to keep, maintain and deliver accounts vide section 19 (Sec- 
tion 57) 

VI Right to execution of trust — A beneficiary has the right to 
approach the Court for the execution of the trust when there is ‘want of 
trustee’ The motion will be by way of suit The want may arise when no 
trustee is appointed or all the trustees die or disclaim or are discharged or 
when the execution of the trust for any reason becomes impossible This 
right recalls the axiom A TRUST NEVER FAILS FOR WANT OF 
TRUSTEE 


The court will appoint new trustees in accordance with the provi 
sions of section 74 until such appointment the Court shall execute the trust 
itself (Section 59) 

VII Right to proper number of trustees —A beneficiary has the right 
to sue not only for execution of the trust but also for appointing PROPER 
TRUSTEES and PROPER NUMBER OF TRUSTEES There roust be at 
least two trustees when the administration of trust involves receipt and 
custody of money (Section 60) 


VIII Right to compel to an act of duty —A beneficiary may compel 
the trustee to perform any particular DUTY imposed upon him by law , he 
has the right to QUA TIMET relief, i e , restrain a trustee by injunction 
from committing a breach of trust when he has reason to believe that the 
trustee is about to commit the breach of trust (Section 61) 

(B) Remedies of the Beneficiary for Breach of Trust 

IX Right of Restitution —Where a trustee has wrongfully purchased 
property in violation of the provisions of section 52 or 53, and continues 
to own the property the beneficiary can recover the same from the trustee, 
provided he pays back the price paid by the trustee (Section 62) 

X Right to Restitution on acquisition —Where, a trustee having 
wrongfully disposed of trust property, once again comes to be the owner 
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of the said property, then again the said property will be liable to be recove¬ 
red by the beneficiary under section 62. This right shall be available 
in spite of the fact that the intervening holder with consideration of the 
property had no notice of the breach of trust. (Section 65) 

XI. Right to follow the trust property as long as traceable in the hands 
of trustee —Where a trustee disposes of trust-property and the money or other 
property which he obtains therefor, can be traced in his hands or that of his 
legal representatives or legatee, the beneficiary has the right to have the con¬ 
verted property treated as the trust property or recover the loss personally 
from the trustee under section 23. (Section 63). This is called the DOCTRINE 
OF TRACING. 

XII. Right to follow trust-property in the hands of third persons — 
Section 63 recognises the right of a beneficiary TO FOLLOW THE 
TRUST PROPERTY, in its original form or in the form into which 
it has been converted, when it happens to come into the hands of 
THIRD PERSONS INCONSISTENTLY WITH THE TRUST, and have 
it restored to the trust. 

The right to follow is, however, not available against the Equity’s 
Darling, viz, (1) transferees for consideration without notice of the trust 
and (ii) transferees for consideration from such transferees. (Section 64) 

A judgement-creditor of the trustee attaching and purchasing proper¬ 
ty is not a transferee for consideration. 

Exception—The right to follow the trust-property does not apply to 
money, currency notes and negotiable instruments in the hands of a bona 
fide holder to whom they have passed in circulation. 

XIII. Right of charge on blended property Where a trustee mixes 
the trust fund with his own, e.g , deposits trust-money in his own account; 
or purchases property partly with his own fund and partly with trust-fund, 
the beneficiary has the CHARGE on the whole fund or property to the 
EXTENT of the amount due to him. (Section 66) 

XIV. Partner’s liability for wrongful employment of trust-property 
by a partner-trustee- Where a partner-trustee employs trust-property in 
the partnership business the other partners are not pnma facie liable for 
the loss etc. But if the other partners allow the use of the trust-property, 
they become jointly and severally liable because of notice. 

(C) Liability of Beneficiary 

Where there are more beneficiaries than one and one of them joins 
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the trustee in breach of trust or actively or passively connives at or instiga 
tes the commission of the breach of trust, he jS liable to the co beneficiaries 
m the same way as the trustee The other beneficiaries can have all his 
beneficial interest impounded until the loss is made up This right is also 
available against the persons who claim under the defaulting beneficiary 
except the transferees for consideration without notice of the breach 
(Section 68) 


(A) RIGHTS OF BENEFICIARY 

Section 55—Right to rent and profits —Subject to the provisions of 
an instrument of trust, a beneficiary has the right to rents and profits of 
the trust-property This right flows from the primary right of the benefi 
ciary that he is in the eye of law a “real or beneficial owner ” 

Section 56—(a) Right to specific execution of the trust, and (b) Right 
to call for conveyance 

(a) It is a general rule that any person who accepts the office of 
trust must execute it with utmost fidelity and reasonable diligence The 
intention of the author of trust or the testator shall be carried into effect 
Section 11, statutorily imposes the duly on the trustee to EXECUTE the 
trust. Section 56 ts counter-part of section 11 It empowers a beneficiary 
to have the INTENTION of the author of trust SPECIFICALLY enforced 
to the extent of his particular interest without prejudice to the rights and 
interests of other beneficiaries Ordinarily, a person who is privy to a con 
tract can enforce the contract specifically Although beneficiary’s accep 
tance of the irust is not the sine qua non of trust, yet, section 56 confers the 
right of specific performance upon him Section 61 ts also in line with 
section 56 part one lu Khav>aja Muhammad Khan v Huuomf Begum.” 
Privy Council observed, “where agreement between two persons is intended 
to secure to another a benefit as a cestui que trust, the latter is competent 
to sue in his own right to enforce the trust ” 

(b) Section 56(b) embodies a fundamental principle of Private 
Express Trust, viz, a trust exists for the benefit of a beneficiary, who if 


93 AIR 1929Sind 117,371 A t52(PC.) 
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sni juris has the right to put an end to it. This part of section 56 is based on 
the leading Equity case. SAUNDERS V. VAUTIER. 91 This right is called the 
RIGHT TO CALL FOR CONVEYANCE under the English law. Under 
the Indian law it would be appropriate to call it a right to TRANSFER. It 
means that a beneficiary, if sui juris, can put an end to the trust and compel 
the trustee, even by suit, to transfer the trust-property to him. Section 78 
(a) is to the same effect. Where there are more beneficiaries than one and 
all competent to contract and of one mind, they may call upon the trustee 
to convey the property to them or to any one according to their direction. 
Under section 56, where there is a single beneficiary and competent to con¬ 
tract or where there are several beneficiaries and all competent to contract 
and of the same view, may compel the trustee to transfer the trust-property 
to himself or themselves or at their direction to some one else. It will not 
be, therefore, incorrect to say that trust is a gift of property to the beneficiary 
through the trustee. But, where a beneficiary has only a PARTIAL interest 
tn the trust-estate, and he is one of the several beneficiaries, he cannot 
direct a trustee to do anything in disregard of the terms of the trust instru¬ 
ment or the rules of equity. 

Illustrations 

1. A transfers certain property to B and directs him to sell or invest 
it for the benefit of C who is competent to contract. C may elect to take 
the property in its original character ,° s Similarly if A bequeaths Rs. 10,000 
to purchase an annuity for B, a major beneficiary, B may claim Rs. 10,000.°° 

2 A bequeaths property to B in trust to pay the income to C for 
life and on C’s death to pay the principal to D. Neither C nor D, without 
the consent of the other, can compel the termination of the trust. 

In the above case, if D is an infant, C and D cannot compel the termi¬ 
nation of trust 97 

Where a trust is created for the benefit of a person with the direction 
that the trust property be transferred to him at a certain age (beyond the 
age of majority), the beneficiary .is entitled to have the property on attaining 
majority. This is the RULE OF SAUNDERS V. VAUTIER. 98 In that 
case A bequeathed stock to trustees upon trust to accumulate the dividends 
until X attained 25, and then to transfer both stock and the accumulated 
dividends to X absolutely. It was held that on attaining majority, X was entitl¬ 
ed to have the stock and the income transferred to him. This is based on the 
principle that at the date of majority, the beneficiary has the mature judge¬ 
ment to look to his interest. Illustration (a) appended to section 56 is to 
the same effect. In order to attract section 56, the beneficiary shall have to 
show that he is ABSOLUTELY entitled to the property. (Hanhury). 99 


94. (1841)4 Beav. 115. 

95. Illustration (c) to section 56 

96. Illustration (b) to section 56. 

97. See American Re-statement of Law, Vol. I., p. 1041. 

98- (1841) 4 Beav. 115. 

99. See H G. Hanbury, Modern Equity, 7th Edn., p. 278. (The right of the 
beneficiary to put an end to the trust.) 
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Exception against Married Women 

Section 56 makes an exception against the married woman to whom 
property has been transferred or bequeathed for her benefit subject to the 
restraint that she will not be entitled to deprive herself of the property In 
this connection, it may be observed that this provision is an anachronism of 
the past In England under the Married Women’s (Restraint upon Anti 
cipation) Act, 1949, the power of restraint on anticipation has been removed 
and the married woman holds the property now free from such restraint 
The Indian Law Commission has also recommended the removal of the bar, 
wherever it exists m the Indian Law 1 

Section 57—Beneficiary may inspect accounts etc 

A beneficiary has the right to know the ‘state of trust’ Section 19 
imposes a duty upon the trustee to keep clear and accurate accounts of tbe 
trust estate and to furnish the same to the beneficiary at his request Section 
57, as a counter part sets out the right of the beneficiary to inspect and make 
copies of the instrument of trust, other documents of title accounts etc , 
whether in possession of the trustee or any one else on his behalf Similarly, 
the beneficiary can inspect and have copies of ‘opinions’ taken by a trustee 
for guidance in discharge of his duty from the Court under section 34 

Section 58—Beneficiary can transfer his beneficial interest 

This section embodies another important right of the beneficiary 
which follows from the definition of Trust As observed earlier, according 
to the theory of Trust, trustee is the nominal owner’ and the beneficiary a 
'beneficial owner’ This section equates the beneficiary's rights under the 
Indian Law with the ‘beneficial interest’ of the English law and says that a 
beneficiary can assign his interest Of course this power can be exercised 
by a competent bmcficiaiy subject to the law for the time being in force as 
to the circumstances in which and the extent to which they may dispose of 
such interest 

Exception against a Married Woman 

But, where property is transferred or bequeathed to a married 
woman, so that she shall not have the right to deprive berself of the pro 
pert>, section 58 would not be deemed to confer any right to transfer upon 
her * 


In HEMCHANDRA ROY V SURADHN1 DHEYA, 3 Privy Council 
observed, that there is no doctrine of law of India, which prevents a bene¬ 
ficiary under a trust from dealing with his interest by way of mortgage, 
though it is true enough that in India such an interest is not technically 
regarded as an equitable estate The interest taken by a beneficiary under 


t See 17th Report of the Law Commission, p 20 

2 ibid 

3 A I R 1940 P C. 134 
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the policies though contingent can be transferred by reason of section 58, 
because the right created under policies is not in the nature of a mere richt 
to sue. 4 5 


Assent of the trustees —A beneficiary may encumber, transfer, assign 
or dispose of his interest without the assent of the trustees. The assignee 
is bound by all the equities to which the assignor was subject at the time 
of transfer. 6 


Notice of Assignment —Notice of assignment ought to be given to the 
trustee by the beneficiary or the assignee, otherwise, if the trustee makes 
payment or delivers property to the beneficiary or any other person entitled, 
he will not be liable to the assignee for it. 6 

Right to transfer includes the right to release under section 58. 7 

Sections 59 and 60—Right to sue for the execution of Trust, Proper 
and Proper Number of Trustees 

Section 59 is based on the principle that, “EQUITY NEVER WANTS 
A TRUSTEE” or in other words, “A TRUST NEVER FALLS FOR WANT 
OF TRUSTEE ” Once a trust is declared by the author of trust and for 
any reason there is no trustee to execute the trust, section 59 permits the 
beneficiary to ask the Court to EXECUTE the TRUST. The Court shall 
appoint trustees and till such time that the appointment is made, the Court 
shall execute the trust itself. 

The want of trustee to execute the trust may occur in the following 
circumstances — 

11) When no trustee is appointed by the author of trust. 

(2) When all the trustees appointed by the settlor disclaim. 

(3) When all the trustees die. 

(4) When all the trustees are discharged 

15) When the execution of the trust by the trustee is or becomes impracti¬ 
cable 

In the above circumstances who is the trustee till a trustee is provided 
by the Court ? According to the legal fiction trust does not fail hut fastens 
upon the conscience of the person into whose hands the property comes. to 
reside. New trustees are appointed by the Court according to the provisions 
of sections 73 and 74. 


4. Enayatullah v. Jeelani, A I.R 1942 Mad. 136. Mayait v. Official Assignee A.I.R 
1930 P.C- (17) relied upon. 

5. See section 69 Trusts Act. 

6. See section 28 Trusts Act. 

7. Enayatullah v. Jeelani, A.I.R. 1942 Mad 136. 
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Section 60 deals with the situation when all or some of the trustees 
are not PROPER PERSONS to be trustees or the number of the trustees 
falls below the required number It lays down that the beneficiary may 
approach the Court to appoint such number of trustees so as to bring the 
number upto the required limit 

Proper Number of Trustees What is 1 

There is no limit to the number of trustees An author of trust may 
fix any number Explanation II to section 60 reads— 

“When the administration of the trust involves the receipt and custody of 
money, the number of trustees should be two at least 

In view of the above, it may be said that normally there must be two 
trustees, for there can hardly be any private express trust which does not 
involve receipt and custody of money Why at least two trustees ? 

Lewin has advanced the following grounds for the appointment of at 
least two trustees 

*‘A single trustee, whether originally appointed such or become so 
fcy survivorship, has the absolute and unlimited control at law over the 
property and should he become involved in difficulties, he is under a 
temptation which, notwithstanding penal enactments, must still be regarded 
as strong, to sustain hrs credit by resorting to a fund of which he can possess 
himself with certainty, and without the fear of immediate detection The 
fallacious hope of replacing the money before the day of payment arrives 
has lulled the conscience of many, not the worst of mankind, when suffering 
under the pressure of poverty " He adds that, “in order to avoid the 
possible chances of dishonesty by a trustee, there shall be at least two 
trustees so that one may act as a check on the other According to him the 
safe rule should be to have three trustees where money is concerned and 
keep that number full” 1 

Proper Trustees 

Section 60 further provides that a beneficiary has not only the right to 
the execution of the trust but by such persons who are fit to execute the trust 
He may approach the Court to remore such trustees who are not PROPER 
trusiees and instead appoint PROPER PERSONS to administer the trust 
The section says nothing as to who are the PROPER PERSONS to admin 
ister the trust, but only declares that the following are NOT PROPER 
PERSONS to be trustee 

(a) A person domiciled abroad 

(b) An alien enemy 

(c) A person having an interest inconsistent with that of the 
beneficiary 


*- Lewin on Trusts. 15th Edo-, p 32, 
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(d) A person in insolvent circumstances. 

(e) A married woman and a minor, unless the personal law of the 
parties allows otherwise. 

The list given in the section is not exhaustive 9 . 

Right to file a suit for removal of trustees 

Section 60 not only empowers a beneficiary to file a suit for the 
appointment of proper number of trustees, but also confers the right to 
obtain a decree for the removal of such trustees who are NOT PROPER 
PERSONS. Where a trustee refuses to act, or goes to reside permanently 
out of Bharat or is declared an insolvent, or compounds with his creditors 
or suffers a co-trustee to commit a breach of trust, the beneficiary may 
institute a suit to have the trustee removed and a new trustee appointed in 
his place. 10 The court may appoint a receiver in a fit case. For instance, if 
the trustee is proved to have improperly disposed of part of the trust- 
property, or there is danger of the trustee becoming insolvent or otherwise 
incapacitated to act as trustee, the Court mav appoint a receiver to look 
after the trust. 11 Interest of the entire body of beneficiaries and not only 
of the applicant shall be taken into consideration in removing a trustee. 
Order refusing to remove a trustee is not appealable. 


The Indian Law Commission has rightly recommended that a minor 
should be held not a proper person to be appointed as trustee A married 
woman should be considered a proper person to be appointed as a trustee. 
It is also appropriate if the suit word is changed to ‘application. ,1B 


Section 61 —Right to compel to any act of duty 

A beneficiary may institute a suit to compel the trustee to perform any 
particular act of his duty, as such in his own name, although he is not a 
privy to the transaction of trust; he can also restrain the trustee from com¬ 
mitting any contemplated breach of trust. This section allows a beneficiary 
to bring a suit for mandatory or preventive injunction. An administrative 
action to administer the trust is permissible under the Civil Procedure Code 
as well. Thus, where a trustee for sale is about to make an improvident 
sale, the beneficiary may obtain a prohibitory injunction preventing him from 
makine the sale. Again, where A contracts with B to pay him monthly 
Rs. 1000/- for the benefit of C. B writes a letter, declaring that he will hold 
in trust the money so paid. A fails to pay the money in accordance with 
his contract. C may compel B on a proper indemnity to allow him (C) to 
sue on the contract in B’s name. 


9. Tirath Dass v. Parmesbwari Bai, I.L.R. 1943 Kar. 213. 

10. See illustration (e) to section 60. 

11. See illustration (a) to section 60. 

12. 17th Report of the Law Commission, p. 20,21. 
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In short, a beneficiary under a trust can maintain a suit— 

(a) for executing the trust, 

(b) for appointing trustees in the vacancies, 

(c) for removing improper trustees, 

(d) for mandatory injunction to perform a specific duty, or prohibi 
tory injunction to restrain from performing certain act, 

(e) for the appointment of receiver of the trust estate 

(B) Remedies of a Beneficiary for Breach of Trust 
The remedies open to a beneficiary in case of breach of trust are two 

fold 

(1) Process against the trustee, and 

(2) Process against the trust property 

(1) Process against the trustee 

According to section 23 of the Trusts Act. a trustee is personally liable 
to make good the loss which the trust-property or the beneficiary sustains as 
a consequence of breach of trust In certain cases the beneficiary is entitled 
to the Inteiest in addition to the loss Where there are several trustees, the 
personal liability is both joint and several 

(2) Process against the trust property 

In addition to the above right, the beneficiary is entitled to certain 
rights against the trust-property in its original or converted form These 
rights are stated in sections 62 to 67 of the Trusts Act These may be con¬ 
sidered under the following heads 

(A) Right to reconveyance when the property is in the hands of the 
trustee m its original form 

(B) Right to follow trust property m its converted form in the 
hands of the trustee 

(C) Right to follow trust property in the hands of third persons 

(a) Right to reconveyance when property is in the hands of the trus¬ 
tee in its original form • Sections 62 and 65 

Section 62 deals with the situation were a trustee wrongfully pur- 
chases the trust property and section 65 deals with the case where a trustee 
having wrongfully disposed of the trust property subsequently acquires the 
same himself In either case the beneficiary has the right to the reconvey¬ 
ance of property It may be recalled that sections 52 and 53 (p3rt one) 
rorbid a trustee to buy trust property Where a trustee buys trust property 
in breach of the aforesaid prohibition, the beneficiary has a right under 
section 67 — 


(I) to have the property declared subject to the trust or 
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(2) to have the property retransferred to the trust, if it remains in 
his hands unsold, i. e , if it has not been further transferred by 
the trustee. And under section 65 — 

(3) Where a trustee wrongfully sells or otherwise disposes of the 
trust property and afterwards himself acquires the same pro¬ 
perty, the property will “again become subject to trust”, inspite 
of the fact that the intervening transferee had no notice of the 
breach and was a bona fide transferee with consideration. By 
virtue of section 62 read with 65 a beneficiary may have it 
declared subject to the trust. 

Conditions for retransfer or reconveyance 

The law aims at bringing about STA TUS QUO ANTE, i.e., as if there 
was no breach. Therefore, the beneficiary shall pay back the purchase- 
money paid by the trustee to the trust-fund; and also such expense as are 
properly incurred by the trustee in preservation of the property. On the 
other hand, the trustee must give the credit for the profits of the estate (but 
not with interest) and if he was in actual possession, he must give the credit 
for the occupation rent. The beneficiary is also entitled to deduct from the 
purchase-money, proportionate sum for the deterioration of the property 
in dispute in consequence of negligence of the trustee. 

Savings .—As has been observed earlier, it is a peculiar feature of the 
law of private trusts, that a third person, may acquire indefeasible interest 
in the trust-property from the trustee even where the trustee transfers the 
property in breach of trust. Section 62 lays down the rule that the exer¬ 
cise of the right of reconveyance shall not affect the rights of (i) a lessee, 
and (ii) other persons who have bona fide contracted with the trustee or the 
transferee from the trustee, before the institution of the suit claiming recon¬ 
veyance. This exception is in consonance with the general rule that the 
Courts protect'the rights of a transferee with consideration without notice 
of the breach. 

Rights under section 62 lost on ratification 

A beneficiary is debarred from exercising the right of suit conferred 
under section 62, if he subsequently waives his right of action by ratifying 
the transfer with free consent and with full knowledge of the facts of the 
case and his rights against the trustee. 13 

The principle underlying section 65 is that a trustee who stands in 
fiduciary relationship with his beneficiary cannot and should not be allowed 
to retain the property by following a circutous device. Section 65 is in a 
way an exception to section 64. The same is the law in England 14 and 
America. 15 

Section 62 includes involuntary sales 

A trustee who wrongfully allows the trust-property to be sold by or 
under a decree or order of a competent court or in pursuance of any law 


13. See section 62 (b) 14. See Lewin on Trusts, 15tb Edn., p. 753 

15. See American Restatement of Law, Vol II, p. 953. 
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for the recovery of arrears of land revenue or sums recoverable as such 
arrears, shall be deemed to have wrongfully sold the property, within the 
meaning of section 62, and section 65 15 The phrase “otherwise disposes of 
in section 65 covers involuntary sales Thus, in Andhra case of Tulast Bai 
Ammal V PunrtappakJcam Ramakrisbnappa, 17 it was held that if a mortgaged 
property is sold for arrears of revenue owing to the default of the mortgagee 
and purchased by a stranger, is subsequently purchased by the mortgagee 
himself, the mortgage is revived and attaches itself to the property and could 
be redeemed by the mortgagor or his heirs and assigns 


Can a third person specifically enforce an agreement to sell, mortgage 
or otherwise dispose of trust property executed by a trustee in breach of 
trust ? Under the American Law, the third person cannot compel specific 
performance of the contract even though he had no notice of the trust at 
the time when the contract was made and paid value before receiving such 
notice 18 What is the Indian Law on the point ? It appears that the pro* 
viso to section 62, does not cover executory contracts There is no reported 
authority on the point 

(b) Right to follow trust-property in its converted form in the hands 
of the trustee 

A beneficiary has not only the right to reconveyance of the trust 
property wrongfully acquired by the trustee but also the RIGHT TO 
FOLLOW TRUST PROPERTY INTO ITS PRODUCT. This may be 
called the right of RESTITUTION Section 63 para 2 states, “where the 
trustee has disposed of trust property and the money or other property 
which be has received therefor can be TRACED in hts hands or the hands 
of his legal representative or legatee, the beneficiary has in respect thereof, 
rights as nearly as may be the same as his rights in respect of the original 
trust-property ” Thus, where a trustee purchases land by wrongfully emp¬ 
loying the trust money, the beneficiary is entitled to the land as a construe 
tive trustee 

The corresponding American Law is— 


“Where the trustee by the wrongful disposition of trust property 
acquires other property, the beneficiary is entitled at hts option either to 
enforce a constructive trust of the property so acquired or to enforce an 
equitable hen upon it to secure hts claim against the trustee for damages for 
breach of trust, as long as the product of the trust property is held by the 
trustee and can be traced 

(2) Except as stated in sub section (J) the claim of the beneficiary 
against the trustee for breach of trust is that of a general creditor 18 


'16 Lain Mohan v Kishori Mohan Roy. A t R 1948 Cat 288 at 291 

17 AIR 1956 Andhra W R. 395 

18 See Restatement of Law of Trusts, Vt>1 II p 943 

19 Restatement of Law c f Trusts. Vo! 1, p S34 Art. 202. 
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The rule in sub-section is applicable; where the trustee wrongfully 
sells trust property, or wrongfully uses trust funds in the purchase of pro-! 
perty, or wrongfully exchanges trust-property for other property, or wrong- 
fully deposits trust funds in a bank:. The rule is also applicable, if the 
trustee obtains rent etc. by wrongfully leasing trust property or by using 
trust-money in his own business, or if he lends money to himself. 

“Thus, where the trustee by the wrongful disposition of trust-pro¬ 
perty acquires other property which is or becomes more valuable than the 
trust property used in acquiring it, the beneficiary is entitled to reach the 
property so acquired, and thus to secure the profit which arises from the’ 
transaction. Where, on the other hand, the property acquired is or becomes 
less valuable than the trust property used in acquiring it, the beneficiary' 
can hold the trustee personally liable for the value of the trust property so 
used, and can enforce an equitable lien upon the property so acquired as 
security for his claim against the trustee, holding the trustee personally liable 
for the balance of his claim. Since the transaction is in breach of trust, 
the trustee is accountable for profits and is chargeable with losses arising) 
therefrom. > 

The advantage to the beneficiary in thus following trust property into 
its product is that he is enabled thereby to reach the profit, if any, resul¬ 
ting from the disposition, and that whether there is a profit or not he is. 
enabled to obtain priority over the general creditors of the trustee to the. 
extent to which he can trace trust property into the product. The equitable 
interest of the beneficiary in the product of trust property can be enforced 
against the trustee and against any third person claiming an interest in the) 
product, unless the third person is a bona-fide purchaser.” 20 

[(lustrations 

1. A is trustee for B of Blackacre. In breach of trust he sells 

Blackacre, and receives dollars 10,000 which he still holds- B can enforce 
a constructive trust of the proceeds, or he can hold A liable for the value 
of the Blackacre and enforce an equitable lien upon the proceeds. , 

2. A is trustee for B of dollars 10,000- In breach of trust, he pur¬ 
chases Blackacre with the money. B can enforce a constructive trust of 
Blackacre, or he can hold A liable for dollars 10.000 and enforce an equi¬ 
table hen upon Blackacre. 

3. A is trustee for B for certain bonds In breach of trust he 
exchanges the bonds for certain shares of stock. B can enforce a cons¬ 
tructive trust of the shares of stock, or he can hold A liable for tbe value 
of the bonds and enforce an equitable lien upon the shares of stock. 

4. A is trustee for B of dollars 10,000. In breach of trust A depo¬ 
sits the* money in his individual account in a bank in which he has on 


20 Ibid, p. 534. 
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deposit no individual funds The bank fails and pays fifty cents on the 
dollar B is entitled to the dollars 5,000 received from the Bank, and can 
hold A personally liable for the balance of the dollars 10,000 

Rule applies to successive transactions— 

5 A is trustee for B of Blackacre In breach of trust A sells 
Blackacre for dollars 10,000 and with dollars 5,000 of the proceeds he 
purchases Whiteacre and with the other dollars 5,000 purchases bonds He 
exchanges Whiteacre for Greenacre B can enforce a constructive trust of 
Greenacre and the bonds, or he can hold A liable for the value of Blackacre 
and enforce an equitable hen upon Greenacre and the bonds 

Rule applies to aleatory transactions — 

6. A is trustee for B of dollars 1,000 He wages the dollars 1,000 
on a horse race and wins dollars 10,000 B can enforce a constructive trust 
of the dollars 10,000 

7 A is a trustee for B A insures his own life for dollars 10,000 
and pays the premiums wholly with funds of the trust After two years 
A dies B can enforce a constructive trust of the proceeds of the policy, 
and is not limned to a hen upon the proceeds for the amount of trust funds 
used in the premiums 11 

(c) Right to Follow Trust-Property 

Right conferred under section 63 read with section 64 is called the 
RIGHT TO FOLLOW TRUST PROPERTY and is a very important right 
It means that where a trustee wrongfully disposes of trust property or the 
trust property “inconsistently with the trust” comes into the hands of a 
third person, the beneficiary has the right to recoser the same from the 
holder of the properly, except where the transferee is a bona fide transferee 
with consideration without notice of the trust, or a transferee with consi 
deration from such transferee 

A beneficiary has even a more valuable right under section 63 which 
is called RIGHT OF TRACING It means that the beneficiary can follow 
the trust property or trust fund in whatever shape or form it may be found 
in the hands of a trustee or third party so long as the origin of the property 
or fund is traceable to the trust Of course a bona fide transferee with 
consideration without notice of trust is protected 

Where a trustee disposes of trust property, the beneficiary can follow 
the money or other property which the trustee has received therefor not 
only tn the hands of the trustee but also in the hands of the legal represen¬ 
tatives or legatees as long as the trust property can be traced 


21 These seven Illustration* are taken from the Restatement of Law of Trust* 
Vol I, pp 534 ct icq 
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Illustrations 

Where A, a trustee for B for Rs. 10,000, wrongfully invests the 
amount in the purchase of certain land, B is entitled to land, for trust-fund 
has been converted into land. 2 - 2 

Right to follow, where property is purchased partly with trust-money 
and partly with trustee’s own money. 

Where a trustee purchases property partly with the misuse of trust- 
money and partly with his own personal money, the beneficiary is entitled 
to charge on the property for the amount of the trust-money misemployed'. 
Illustratisn (b) to section 63 reads: — 

“A trustee. wrong r u!ly purchases land in his own name, partly with 
his own money, partly with the money subject to a trust for B. B, is entitled 
to a charge on the land for the amount of the trust-money misemployed.” 

Where trust-property comes into the hands of a third person incon¬ 
sistently with the trust 

The right to follow the trust-property extends to all cases where the 
trust-property falls into the hands of third persons INCONSISTENTLY 
WITH THE TRUST, i. e., whether it is the result of the wrongful or right¬ 
ful disposal by the trustee. In other words, where a third person unlaw¬ 
fully comes into possession of the trust-property or lawfully comes to hold 
the property but under a mistaken right, the beneficiary can by virtue of sec¬ 
tion 63 para one follow the property and recover the same in its original 
shape or into which it has been converted as long as it can be identified to 
be rooted in the trust-property. Section 63 appears to be based on rules 
settled in Re Hallett’s 23 case, that "there is no distinction between a right¬ 
ful and a wrongful disposition of the properly, so far as regards the right of 
the beneficial owner to follow the proceeds...” This principle was affirmed 
and applied in The Official Assignee of Madras v Krishan Ji Bhat 24 and 
Veerappa Chetty v Official Assignee, Madras. 25 As such, the right of the 
beneficiary to follow the trust-property is of considerable application. The 
principle of section 63 and 64 have also been applied to constructive trusts 
and other fiduciary relationships. 

Right to recover trust property from alienee 

Where trust-property comes into the hands of third persons, a bene¬ 
ficiary is entitled to recover the same. He may require the holder of the 
property to admit formally that the property is comprised in the trust. If 
the holder of the property declines to admit it, the beneficiary may "institute 


22 See illustration la) to section 63. 

23. (1879-80) 13 Ch. D. 69S. 

24. I. L. R. 56 Mad. 570. - 

25. A. I.R. 1935 Mad. 686. 
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a suit for declaration” that the property is comprised m the trust Let 
it not be understood from the above quoted words appearing in the body 
of the sections 62 and 63 that the beneficiary is entitled only to a declaration 
and not to any other relief In Janakirama Ayyar V Nilkanta Ayyar, 1 * 
and Chidambarnnatha V Nalaastva”, it has been held that a beneficiary is 
also entitled to all other reliefs like possession etc 

Limits on the Right to Follow Trust*Property 

Section 64 prescribes the limits on the right to follow the trust 
property. 

(I) Right to follow the trust-property cannot be exercised when the 
property comes into the hands of— 


(0 transferee in good faith for consideration who had no notice of 
the trust at the time of paying the purchase money or when the conveyance 
was executed [ Section 64 (a) ] 

, C ... ( " ) ,'2? 5 J, er ' e CONSIDERATION from such Iransferet 

[ Section 64 (b) f* 


A judgement creditor of the trustee attaching and purchasing trust 
property is not a transferee for consideration within the meaning of the 
above clauses Trust property can be followed into his hands This is 
trastce a ^ amS ^ an ^ co ^ US1 ' e safe through the operation of law by the 


(2) Right to follow the trust property cannot be exercised, where 
tbc property transferred is money, currency notes and negotiable instru¬ 
ments like promissory notes, hundics, cheques etc which pass into the 
bands of bona fide holders in usual circulation This exception is meant 
° tc J S3ve „ the ,3W as to market ability of Negotiable 
tnstrumenis and money Such a property is said to have no ear-mark ** 


26 AIR 1952 S C. 633 (On appeat from I LR. 1954 Mad 537) 

27 I LR 41 Mad 124 

“ ! b) “ “ “ and * at pr «' nt poteen a transferee from transferee 
whether be has or has not the notice of the breach of Iruit, and this is in cooso- 
nh> * h « lhc n*l»* to follow mist-property ceases when the 
of tJZ * r >n, ° the bacds a transferee with consideration without nonet 
«I the breach of trust. 

COKmi™™i’ «■“ prolcaion lo transfer"* WITH 

C O^IDE RAT'ON. The la. i„ Wll< „ d Atncnci „ lelld , lb „ 

. LU. TEERS si aell The India. Law Commmioo has »bo 

S r ,bt wor ‘’ “»'«I--,al,on- from .eet.ot 

CeemhRepdi pp Ul5 ) “''°° 0nl “' P '‘’ POT1 ' , ° 0 ”' b "‘ 

2V Same is the law la America. See Restatement 


of Law of Trusts. VoL II. p 940. 
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(3) Right to follow the trust-property cannot be exercised in those 
cases where by virtue of section 27, 28, 29 and 30 of the Sale of Goods Act, 
1930, a purchaser of goods cannot be deprived of goods, although the seller 
had no title in the goods. 

(4) Sections 63 and 64 do not affect the liability of a person to whom 
a debt or charge has been transferred. 30 

Section 66—Right in case of blended property 

Section 66 lays down that where a trustee wrongfully blends, i.e., 
mixes or mingles the trust-property or trust-fund with his own, the bene¬ 
ficiary has a charge on the whole fund to the extent of the amount due to 
him. 


Principle —Section 66 embodies the general equitable principle, that 
where a person promising to keep the property of another distinct, mixes 
it with his own, the whole may be taken to be the property of the other, 
until the former puts the subject under such circumstances that it may be 
distinguished as satisfactorily as it might have been before the unauthorised 
mixture on his part. 31 

Difference between the Indian law and the English law -Whereas 
in the English law cesttti que trust is entitled to ALL which the trustee 
cannot prove to be his own, under the Indian law, the beneficiary will have 
only a CHARGE on the whole fund for the amount due to him. 

Effect of the rule in section 66 —Effect of the rule in section 66 is 
that a beneficiary is prevented from falling to the position of an unsecured 
creditor. Thus, where a trustee mingles the trust-money with his own, and 
becomes insolvent, the beneficiary would be held entitled to the charge on 
the trustee’s property in the hands of an Official Assignee, in preference to 
other creditors. This right to follow the assets into the hands of an Official 
Assignee does not depend upon the fact that the trust property has been 
properly or improperly disposed of. 32 

Blending of the trust property or trust fund with the trustee’s own 
fund or property may happen in any of the following ways : 

(1) Where the trustee purchases an estate for himself partly with the 
trust-property or money and partly with his own. 


30. See seciion 132 of the Transfer of Property Act on the point of liability of 
transferee of an actionable claim. 

31. Lupton v. White, (1808) 15 Ves. 437, 436. 

32. Official Assignee of Bombay v. Abdul Hayee, (1933) 33 Bom. L.R. 946, Official 
Assignee v. Mirakashi Vidy Salissangam, 0929) I.L.R. 52 Med 919; Veerapa 
Chetty v. Official Assignee Madras, A.I R. 1935 Mad 686; Krishandas Govardhan 
das v. Ratanbai Gokuldas I.L.R. 1941 Bom 42. 
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(2) Where the trustee deposits trust money in his name in the hank 
account or other account with or without depositing his own money in tne 
same account 

(1) Trustee purchasing property with blended fund 

As already stated at length, where a trustee purchases property partly 
with the trust-money and partly with his own money, the beneficiary has 
only a CHARGE on the i ihole property to the extent of the trust money 
The beneficiary has no right to the property purchased from the mixed tuna 
He has further the right to FOLLOW the trust-property or fund into that 
to which the property has been converted as long as it is traceab e excep 
when the property has passed into the hands of a transferee with conside 
ration without notice of the charge 

(2) Trustee blending trust-money in his banking account 

Right to follow extends even to the case where the trustee has mixed 

trust moneys with his own “Thus where the trustee deposits in a single 
accoun* m a bank, trust funds and his individual funds, and subsequently 
makes withdrawals from the bank account and dissipates the money so 
withdrawn, the beneficiary is entitled to an equitable lien upon the balance 
remaining m the bank for the amount of trust funds deposited in the 
account It is immaterial in what order the deposits were made, whether 
the trust funds were first deposited or the trustee’s individual funds, since, 
the law as at present stands, ..here is no inference that the money first 
deposited is the money first withdrawn The rule in Clayton’s case that 
withdrawals arc presumed to be in the same order as that in which the 
deposits were made, has no application to this situation, where the intention 
of the wrong doing trustee in making withdrawals is immaterial The bene¬ 
ficiary s lien is not restricted to any part of the deposit but extends to the 
whole deposit and can be enforced against any part of the funds remaining 
on deposit and against any funds which are withdrawn, so Jong as they can 
be traced So also, there is no inference that the funds withdrawn are 
preserved or can be traced, the beneficiary can enforce an equitable lien 
upon them or their product even though the funds remaining on deposit 
are subsequently dissipated ”** 

Money followed through a Bank Account 

Section 66 recognises the ritrht of the beneficiary to follow the trust- 
money where the trustee may have mixed trust money of one or more trusts 
into his own account at his bank with his own private money In such cases 
one question that comes to be resolved is. as to whom docs the balance in 
the account belong, whether to the trustee in his private capacity or the 
beneficiary This in turn depends as to bow are the drawings to be appro 
priated against the deposits 

Rule In Clayton's Case 

The general rule of appro pnation called the rule in Clayton’s case** 


33 Restatement of Law of Trust Vol t, p 544 

34 1 Mer 572 
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is “that the sums drawn out must be appropriated to the earliest deposits , 
according to the order in which they were paid in.’’ In Pennell V. Deffell,® 
it was held that the rule in Clayton’s case would also apply to a case where 
the question is between the cestui que trust and the trustee. This was the 
law for about thirty years. Pennell’s case was overruled in Re Hallett’s 
Estate Case. 30 

Rule in Hallett's Case 

The above rule was modified in Re Hallett’s Estate 37 case in 1880 and 
it was laid down that “so long as the trustee has money of his own standing 
to the account , drawings by him for private purposes will be attributable to 
his private money, leaving the trust-money intact.” Thus a fiction in law 
was introduced. This fiction was based on the general rule “ that where a 
man does an act which may be rightfully performed, he cannot say that that 
act wav intentionally, and in fact, done wrongly, so far as possible the honest 
intention <>( drawing out his own money must be attributed to the trustee.”** 
“As between cestui que trust and trustee, the trustee will not be heard to say 
that he has acted dishonestly. Therefore, if he has paid the cestui que trust’s 
money into his own banking account, he will, by a fiction, be deemed to 
draw out his own money till it is all gone before the cestui que trust loses 
any of his money which he held on trust. But the fiction will not be allowed 
to do injustice.” 39 However, Clayton’s rule will apply to the appropriation 
of the drawings made, by the trustee over his private money, between two 
Trusts f unds mixed in the same account where he deposits his own money 
as well. 


The rule may be put thus : 


THE TRUSTEE IS HELD TO DRAW OUT, FIRST, HIS OWN 
MONEY THEN THAT OF THE CESTUI QUE TRUST WHOSE MONEY 
HE PAID FIRST INTO THE BLENDED FUND. 


35. (1853) 4 De G-M. & G. 372. 

36 “This rule was evolved.” as Maitland observes, “for the purposes of settling the 
liabilities of partners in banking firms, though it has since been extended to 
several other types of commercial transactions. In Clayton's case, a customei 
of a bank had a balance of pounds 1, 713 in his favour, on the death of C, a 
partner in the bank. After C’s death, X drew out more than pounds I, 713, and 
then paid in sums to a larger amount still. The surviving partners of the bank 
then became insolvent and X sought to recover from C’s estate. The Court held, 
however that the sums paid out to after C’s death must be appropriated to the 
pounds 1 713 due to X therefore C's estate was free from liability, for the pounds 
1 713 due at his (C’s) death had been discharged, whilst the sums whichX 
subseaucntly paid in constituted a new debt, for which the surviving partners 
alone were liable.” (See Law of Trusts by Keeton, 7th Edn., p. 380-81.) 


37. (1879) 13 Ch. D. 696. 

38. Lewin on Trusts, 15th Edn., p. 730-31. 

39. Modern Equity, by Hanbury,7th. Edn., p. 286-87. 
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In order to fully understand the advance made by the Hallett’s case 
m the evolution of the Doctrine of Following the Trust Property, it is 
necessary to explain and illustrate the rule of appropriation in Clayton’s 
case and then state the implications of the rule m Hallett’s case 

Clayton's Rule iltustrated 

Name of Bank X y Z 

Account of Mr Nirmal, Medical Practitioner, of 


Date 

Particulars 

Dr 

Cr 

Dr/Cr 

Balance 

5 1 66 

By Nirmal (Personal) 

Rs 

Rs 

10,000 

Cr 

Rs 

10 coo 

15 2 66 

By Nirmal (Trust) 


15,000 

Cr 

25,000 

15 3 66 

To Nirmal 

16,000 

Cr 

9 000 

15 4 66 

By Nirmal (Trust) 

7,000 

Cr 

16,000 

25 4 66 

By Nirmal (Personal) 


12,000 

Cr 

28 000 

30 6 66 

To Nirmal 

16,000 

Cr 

12,000 



32.000 

44,000 

Cr 

12.000 


The bank becomes insolvent and goes into liquidation on 15 7 66 
According to Clayton's rule Mr Nirma! will be deemed as creditor in his 
personal capacity and entitled to pro rata share in the assets of the Bank 
Rs 16,000 withdrawn on 15 3 66 will be allocated to the first deposit and so 
on id order or time, i c , against the deposits made on 5 1 66 and 15 2 66 
The same method shall apply to the withdrawal of Rs 16 000 made on 
30 6 66 It may be noticed that this item will be appropriated agatost 
Rs 16,000 m balance on 15 4 66 It may be observed that m the net result 
it is the beneficiaries who suffer, because Rs 12,000 which stand to the 
balance will be deemed to be the personal money of Mr Nirmal M 


«® Cl men 


« tl Mer 572i wai decided by Sir William Grant 
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Rule in Re Hallet's Estate case illustrated 


The implications of the rule settled in Re Hallett’s case mav be 
tratea with the help of the following hypothetical illustration : 


illus- 


Name of the Bank. X Y Z 

Account of Mr. Chand, ShopKeeper. (Place) 


Date 

Particulars 

Dr 

Cr 

Dr/Cr 

Balance 

5.1.66 

By Chand (Personal) 


10.000 

Cr. 

10,000 

15.1.66 

By Chand (Trust A) 


5,000 

Cr. 

15,000 

25.1.66 

To Chand 

10,000 


Cr. 

5,000 

10.2.66 

By Chand (Trust B) 


13,000 

Cr. 

18,000 

15.2 66 

To Chand 

5,000 


Cr 

13,000 

10.3.66 

By Chand (Personal) 


3,000 

Cr. 

16,000 

16 3 66 

To Chand 

10,000 


Cr. 

6,000 

25.3.66 

By Chand (Trust B) 

... 

6,000 

Cr. 

12,000 

30 3.66 

By Chand (Trust B) 

... 

10,000 

Cr. 

22,000 

20.4.66 

By Chand (Trust A) 

... 

2,000 

Cr. 

24,000 

16.5.66 

By Chand (Personal) 


15,000 

Cr. 

39,000 

30.6.66 

To Chand 

12,000 

... 

Cr. 

27,000 



37,000 

64,000 

Cr. 

27,000 

Mr. Chand is a trustee of two trusts A and 

B. The 

Bank 

becomes 

insolvent 

and goes into liquidation on 

15-7-66. 

On analysis we fund: 


Rs 

Deposits by Chand of his Personal Money = 28,000 

Deposits by Chand of Trust Moneys = 36.01)0 

Total Withdrawals = 37,000 

Balance — 27,0u0 

It is assumed that all the withdrawas were for personal use juand the 
money withdrawn has been dissipated. If the various items of mo ey that 
were withdrawn were appropriated according to the Clayton’s rule, then 
Rs. 10,000 deposited on 5-1-66 would be deemed to have been withdrawn 
on 25-1-66; Rs 5,000 deposited on 15-1-66 would be deemed to have been 
withdrawn on 15-2-66 and out of Rs 13,000 deposited on 10-2-66 Rs 10,000 
would be deemed to have been withdrawn on 16-3-66. The amount with¬ 
drawn on 30-6-66, viz, Rs 12,000 will be appropriated against Rs. 3,000 
balance of the deprsit of 10-2-66 and Rs. 3,000 of the date 10-3-66 and 
Rs. 6,000 of the date 25-3-66. Thus the beneficiaries will be entitled to 
get pro-rata of Rs. 12,000, and Mr. Chand (Personal) pro-rata of Rs. 15,000 
in the assets of the Bank. If, however, Rule in Re Hallett’s case was applied, 
Rs. 37,000 withdrawn will be appropriated against the personal deposits, 
i.e., Rs. 28,000 of Mr. Chand, leaving Rs 9 000 to be appropriated against 
the trust amount. This would leave (36,0U0—9,000), viz, Rs. 27,000 to the 
credit of beneficiaries for which they would get pro-rata share. It may be 
noticed that the beneficiaries are in a better position in this way. 
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Allocation of Rs 9,000 against Trust A and B 

Rule m Clajton's case will govern the appropriation of Rs 9,000 
U will therefore be allocated against the first trust fund in order of deposit 
In other words Rs 5,000against Trust A, viz, deposit of Rs 5,000 dated 
15 1 66 and to Trust B Rs 4000, i e , deposit of the date 10 2 66 


IN RE HALLETT’S ESTATE KNATCHBULL V HALLETT 
(1880) (3 Ch D 696 

Facts One Mr Hallet a solicitor, was a trustee of some 
bonds Without authority and wrongfully he sold the bonds On 
14th. of November, 1877, by his direction the proceeds of the bonds 
amounting to pounds 2500 were deposited in hts personal account with 
Messrs Twimngs Bank He had at that time in balance pounds 1S00 
to his credit He then continued paying his own money upto pounds 1300 
and kept on withdrawing for his personal use amounts to the extent of 
pounds 2600 Mr Hallett died in February, Is78 and at his death his 
account stood in this way - that there was more money in the account than 
the sum of trust-money paid into it But if the amounts drawn out after 
the mixing of trust money, i e , 14th November, 1877, were applied in 
accordance with the CIa>ton’s case, to the first items on the credit side m 
order of date, a large portion of the trust money would have been paid out 
In the above circumstances, Jesse), M R formulated the following question 
for decision Whether or not, the beneficiaries in the circumstances of the 
case were entitled to say that the moneys withdrawn subsequently to 14th 
November, 1877, by Mr Hallet and used to bis own purpose shall be treated 
as appropriated to the repayment of bis own moneys or whether every 
payment made after 14th November, 1877, too was to be treated as appro 
priated (as was contended by the executors) to the first item on tbe credit 
side m order of date, so as to dimmish the amount available to the repay¬ 
ment of the trust money 17 


It was held lb3t as between cestui que trust and trustee, tbe 
trustee will be deemed to draw out his money, till it is all gone before the 
cestui que trust loses any of his money which is held on trust But the 
fiction will not be allowed to work injustice The rule is based on the 
fiction or Jaw that tbe trustee is deemed to be acting honestly and as honest 
person he could not ha\e drawn the trust money jn the account In other 
words tbe rule in Clayton’s case was given a good bye as between a trustee 
and the rMlm nn, true* J 


wb ere a trustee of several funds wrongfully mixes in his own 
personal account the monejs of the several beneficiaries, the rule in Clay 
5 c f, sc sbal1 aPPtyjn the matter of appropriating the moneys wnhdrawn 
w,?fir. £ ,^., S i, C u 0Unt The moi l e ys withdrawn will be appropriated to the 
beneficiary whose money was first deposited 

a,so "Plod'd the myth that money has no car mark and 

— —* «<* 

"If the bailee sells tbe goods bailed, the bailor can in equity follow 
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the proceeds, and can follow the proceeds whereever they can be distingui¬ 
shed, either being actually kept separate or being mixed up with other 
moneys. I have only to advert to one other point, and that is this : suppos¬ 
ing instead of being invested in the purchase of land or goods, the moneys 
were simply mixed with other moneys or the trustee, using the term again 
in its full sense as including every person in a fiduciary relation, does it 
make any difference according to the modern doctrine of equity? I say 
none. It would be very remarkable if it were to do so. Supposing the 
trust money was 1,000 sovereigns and the trustee put them into a bag, and 
by mistake, or accident or otherwise, dropped a sovereign of his own into 
the bag. Could anybody suppose that a Judge in equity would find any 
difficulty in saying that the cestui que trust has a right to take 1,000 sove¬ 
reigns out of that bag ? I do not like to call it a charge of 1,000 sovereigns 
on the 1001 sovereigns, but that is the effect of it. I have no doubt of it. 
It would make no difference if, instead of one sovereign, it was another 
1000 sovereigns” 41 

Rules settled in Re Hallett’s case 

The following rules were laid down in Re Hallett’s case : 

(1) Where a trustee pays his cestui que trust’s money into his own 
bank, equity will not regard the banker merely as a debtor, but impress the 
money with a trust in the banker’s hands in favour of the cestui que trust, 
who will thus have the right to the trustee’s money available in full and not 
merely to dividends in case of bankruptcy of the bank, and will thus be 
in a preferential position over all the trustee’s creditors. 

“This extraordinary right is due to the fact that Equity has always 
been striving to prevent the cestui que trust from falling to the level of an 
unsecured creditor . And this result has been obtained under cover of a 
metaphor—the idea of a trust fund as an incorporeal thing which preserves 
its identity during any change or investment.” (“Maitland”)' 2 

The rule does not affect the rights of a bona fide holder for value 
without notice. The bankers who receive money without notice that it is 
trust-money will not be bound to restore it if it is lost. 43 

“If in 1815 the common law halted outside the banker’s door, 
by 1879 equity had had the courage to lift the latch, walk in and exa¬ 
mine the books.” 44 


41. Cited in Veerappa Chetty v Offl. Assignee, A-J.R 1935 Mad 686 at p. 692. 

42 Quoted by D. Basu, Text Book of Equity, 3rd Edn. f p. 172. 

43 In Thomson, v. Clydesdale Bank, 1 1893) A.C. 282, it was held that where a trustee 
had overdrawn his banking account, his bankers have a first and paramount lien 
on all moneys paid in if they have no notice that they are trust moneys. 

44. Lord Atkin’s observation in Banque Beige v. Hambrouck, (1921) 1 KB. 321. 
Year 1815, refers to Lord EUenborough’s famous judgement in Taylor v. Plumer. 

The principal bad got back a draft of money entrusted by him to an agent, who 

had fraudulently misapplied it, in the form into which it had been turned, and 
was held to be fully entitled to retain his property against the assignees in 
bankruptcy of the agent, on the ground that the principal had never lost bis 
ownership. 
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(?) “As between cestui que trust and trustee, the trustee will not be 
beard to say, that he has acted dishonestly Therefore, if he has paid the ces 
tn que truits money into his own banking account, he will, by a fiction, be 
deemed to draw out his own money till it is all gone before the cestui qut 
tr st loses any of his money which he held out on trust But the fiction 
will not be allowed to work injustice 

(3) Where a trustee has blended with the funds of the cestui que 
in st not only his own funds, but also those of another beneficiary, the 
tru tee is held to draw out, first, hts own money, then that of the cestui 
qut trust whose money he first paid into the blended fund- 45 

The following illustration broadly gives the facts of Hallett’s case 
Bank Messrs Twimngs 

Account of Mr H H Hallett Solicitor 


Cr 

or 


Date 

Particulars 

Dr 

Cr 

Dr 

Balance 




£ 


£ 

13th Nov 1877 

By Balance in account 
(Hallett's own money) 

— 

1800 

Cr 

1800 

14th Nov 1877 

Sale of £1036 Russian bonds 
5% at-less commission 
(Found to belong to the 
Trustees of marriage settle¬ 
ment) 

Sail of £ 2442 Russian Bonds 
at — less commission 
(Found to belong to Mrs 
Cottrel for whom Mr 
Hallett was a constructive 
Trustee) 


700 

Cr 

2500 

\4thNov 1877 


1800 

Cr 

4300 

Dec 2, 1877 

Deposited by Mr Hallett 
(Personal money) 


600 

Cr 

4900 

Dec 10 

Withdrawn by Mr Hallett 
(for personal use) 

400 

— 

Cr 

4500 

Dec. 15 

Deposited by Mr Hallett 
(Persona! mone\) 

- 

700 

Cr 

5200 

Dec. 20 

Withdrawn by Mr Hallett 
(For persona! use) 

1000 


Cr 

4200 

Dec 30, 1877 

Withdrawn by Mr Hallett 
(For personal use) 

700 

- 

Cr 

3500 

Jan 25, 1878 

Withdrawn by Mr Hallett 
(For personal use) 

500 

- 

Cr 

3000 

A B 2nd Feb, 1878 Hallett died 

Balance 


3000 


45 See It C Uaobury Medern Equity. 7:b Edo . pp 285-87 
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Obsenations : Fry J. applied Clayton’s rule. Thus the withdrawals 
of 2600. were adjusted against the first items on the credit side in order of 
deposit, i.e., 1800 and 700 and partly against 1800 of 14th Nov. 

The result: The trustees of the marriage settlement lost the whole 
amount; Mrs. Cottrel lost 100. Mr Hallett would have to his credit 3000 for 
the benefit of his estate. 

On Appeal M. R. Jessel and other Judges applied a new rule, viz. 
“the trustee is held to draw out, first, his own money, then that of the 
beneficiary whose money he first paid into the blended fund.” 

The result : Withdrawals of 2600 would be adjusted against 1800 
to the credit of Hallett on 13th November, 1877 and 1300 deposited by him 
on December 2 & 15, 1877. 

In the net result the trustees of the marriage settlement will get 700, 
Mrs. Cottrel 1800 and the balance 500 will be credited to the estate of the' 
deceased Mr. Hallett. 

N. B. In this illustration round figures have been given, otherwise 
the facts are as in the case. 

Doctrine of Following Trust-Money before and after Re Hallett’s 
case 


Taylor v- Plu/ner (1815) 3 M. & S. 562 —The first leading case on the 
doctrine of following trust property at common law, when it happens to be 
money is Taylor v. Plumer. Here, A had handed money to a stock-broker 
for the purchase of stock. The broker purchased unauthorised stock and 
absconded. The estate of the broker was placed under bankruptcy. The 
question arose as to who was entitled to the stock. A, or the broker’s 
trustee in bankruptcy. It was held that the stock purchased belonged to A 
and not to the broker’s trustee in bankruptcy, for a broker is a constructive 
trustee for his principal. Lord Ellenborough observed— 

“The property of a principal, entrusted by him to his factor for any 
special purpose belongs to the principal, notwithstanding any change which 
that property may have undergone in the form, so long as such property is 
capable of being identified and distinguished from all other property.” 

It was, then considered that where trust money is mixed by a trustee 
in his personal account in a bank with that of his own money, the money 
would become unidentifiable and hence cannot be followed any further. 
Money was said to have no earmark. 

Pennell v. Deffell (1850} 3 E. R. 55 .—The next landmark in the evo¬ 
lution of the doctrine of following trust-money is Pennell v. Deffell. One 
Mr. Green's estate was under administration. Mr. Green had at the time 
of his death two accounts one in the Bank of England and the other with 
the London Joint Stock Bank. There were balances to his account at the 
time of his death; each of these accounts embraced moneys paid in and 
drawn by Green, partly on account of the trust estate which he represented 
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and partly on his own private account The question m the case was the 
determination as to whom did the balance belong Master of the Rolls said 
that the trust moneys could not be followed into the banking accounts It 
was held on appeal by the Lord Justices that trust money may be followed 
inio a private account in which it is mixed with personal funds, but in those 
cases as in other cases the property which is the subject matter of dispute 
must be ascertained In this case, however, ihe rule in Clayton’s case that 
the drawings must be allocated to deposits in order of time was held to 
apply even where there was a case of cestui que trust and the trustee 

In Re Hallett Knatchbull v Hallett, [1879 80' 13 Ch <593—In re 
Hallett’s case the rule in Pennell s case that drawings must be allocated to 
deposits in order of time even in the case of an account where a trustee has 
blended his personal money with that of the trust-money, was given a good¬ 
bye It was decided that where a trustee or other person with a fiduciary 
character, pays trust moneys into his account thereby mixing the moneys 
with his own, and subsequently withdraws money for his own purposes, he 
must be deemed to be drawing out his own money so that the beneficiaries 
can claim the balance as trust-money as against the trustee s other creditors 

Sinclair v Brougham (1914) A C 393 - Sinclair v Brougham 48 has 
been interpreted by the Court of Appeal, to extend the principle of follow¬ 
ing property outside the range of fiduciary relationship Keeton says— 

“Sinclmr v Brougham sanctioned the wider principle that where an 
innocent VOLUNTEER, mixes money of his own with money which in 
bqmty belongs to another person, or is found in possession of such a mix¬ 
ture, although that other person cannot claim a charge on the mass superior 
to the claim of the volunteer, he is entttled, nevertheless, to a charge parrl 
passu with the claim of the volunteer ” IT 

Bunque Beige v Hambrouck, (1921) I K B 321— The principle of 
Sinclair s case was applied in Banquc Beige v Hambrouck, where the 
relationship of the plaintiff with the defendant was that of volunteer “In 
this case A obtained, by fraud or forgery, cheques drawn on the account of 
nis employers, who were customers of ihe plaintiff bank He paid the 


46 


47 


Brief facts of Sinclair v Brougham ' The B.rkbeck Permanent Building Society 
was formed in 1851 One of ns rules empowered the directors to borrow money 
to an unlimited extent Larxe number of deposits were received The Society 
was wound up in 1911 As the assets were not sufficient to meet all ihe 
demands, the ques ion of priority of the claimants arose The outside creditors 
cime first The shareholders & the depositors I e the customers of the 
*tety in respect of the ultra tires banking business were the two claimants on 
whose priority the judicial opinion was divided. The House of Lords issued 
a rough tracing order that assets remaining after payment ol (a) should be 
distributed parrl passu between tbl & tc) according to the amounts 
respectively credited to them in the bocks of the society at the commencement of 
the wincing up 


This is in fact a deduction made from Lord Parker’s observations in Sinclair 
? adC by ,he Court of A cP«l«« ReDiplock, (1943) I Ch 465 at 
5.4 (Refer to Law of Trusts by Keeton 7lh Edn . p 384 > 
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proceeds into his own bank and gave large sums out of them to his mistress. 
When his machinations were discovered, she had £315, traceable to the 
money fraudulently obtained by A. at her own bank. It was held that the 
plaintiff could recover it from her under the principle of Sinclair v. Brou¬ 
gham, because (a) the money was traceable, (b) she took it as a volunteer or 
mala fide purchaser. But neither she nor A could possibly be called a 
trustee for the plaintiff bank, any more than a forger may be called an agent 
of the person whose signatures he forges.” 48 

In re Diplok’s Estate (1948) Ch. D. 465 .-The principle of Hallett’s 
case (as exemplified in Sinclair v. Brougham) was applied in Diplock v. 
Wintle (and Associated Actions) for recovery of money by the next-of-kin 
from the charities. 

C and D by his will directed his executors to apply his residuary 
estate “for such charitable institutions or other charitable or benevoleni 
object or objects in England” as they should in their absolute discretion 
think fit The executors distributed a large part of the residue among one 
hundred and thirty nine charities before the next-of-kin of the testator 
challenged the validity of the original bequest, which was held by the House 
of Lords to be invalid. [See Chichester Diocesan Fund and Board of 
Finance (Inc.) v. Simpson, (1944) A. C. 341]. 

The claims of the next-of-kin against the executors or their estates 
w ere compromised with the approval of the court, but a number of actions 
continued against institutions which had participated in the distribution. 

The claims of the next-of-kin were of two main kinds: (a) claims “m 
personam” based on an alleged equity in an unpaid creditor, legatee or next- 
cf-kin to recover from an overpaid beneficiary or stranger to the estate; 

(b) claims “in rem" based on the doctrine of tracing assets which 
e re identifiable, either unmixed or as a part of the mixed fund in the 
Lands of a volunteer who has wrongly received them. 

It was held that the money could be followed into the mixed fund, 
even though the mixing has been done by an innocent volunteer. 


Equitable Right of Tracing into a Mixed Fund 

The doctrine of following property as it emerged from the decision 
if this rase mav be stated in the words of the court: 48 “The equitable 
icht of tracing^nto a mixed fund is not confined to cases like Hallett s 
mm 13 Ch D 696, where the right is asserted against the original 
wixer who was in a fiduciary relationship to the claimant. The case of 
q nc ]air V. Brougham (1914) A. C. 398 decided that Hallett s case was an 

lustration of much wider principle, viz: that one whose money has been 

xixed with that of another or others may trace his money into the mixed 


48. See Hanbury H.G. Modern Equity, 7th Edn. p. 647. 

49 Diplock v Wintle and Associated Actions (1948) Cb. D. 465. Reaffirmed on appeal 
' by the House of Lords in (1951) A.C. 251. (Case law reviewed) 
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fund (or assets acquired therewith) though such fund (or assets) be held, 
and even though mixing has been done, by an innocent volunteer, provided 
that - 


(a) there was originally such a fiduciary or quasi fiduciary relation 
ship between the claimant and the recipient of his money as to give rise to 
an equitable proprietory interest in the claimant, 

(b) the claimant’s money is fairly identifiable, 

(c) and the remedy available, i e , a charge on the mixed fund 
(assets) does not work injustice 

Leading Indian Cases on the Doctrine of Following Property 

Some illustrative cases where the Indian Courts have granted or 
refused relief based on the principle of following the trust property or trust 
money may be noticed 

(Ij Official Assignee of Madras V T Krishan Ji Bhat 10 A sum of 
Rs 10,000 was entrusted on behalf of T Knshanaji Bhat (then minor) by 
his father to Messrs T R Tawker and Sons wnh the directions thai the sum 
be paid to T Kxtshanjt Bhat on attaining 21 years of age and the interest be 
continued to be paid to the father (depositor) The firm after some time 
became insolvent The amount of Rs 10,000 was traceable in the accounts 
of the firm Official Assignee recovered Rs 22,000 by the sale of the stock- 
in trade of the insolvent It was held that the plaintiff T Krishanjt Bhatt 
was entitled to Rs 10,000 from the amount available with the Official Assig¬ 
nee, uader sections 63 and 66 of the Trusts Act, 1882 It was held that a 
beneficiary can follow the trust money even where there is rightful disposi 
non of the trust property by the trustee It was observed that the sum of 
Rs 10,OuO was in trust with T R Twaker and Sons to be invested tn their 
business and was so invested, it must be taken to have remained a part of 
the assets of th3t business and to have been there at the date of insolvency 
of the firm The re being blending of ihe funds the beneficiaries were 
entitled at all times to a charge upon such assets in the hands of the firm 
Upon the insolvency the assets passed to the Official Assignee but subject 
to the charge 

This was an appeal from the case under the same title reported in 
AIR 1930 Mad 693 and also A I R 1927 Mad 249 (Single J) The 
Privy Council affirmed the judgement of the High Court and dismissed the 
appeal 


(2) Official Assignee of Madras V Mtnakshi Vidyasalat iangam , 11 
In this case Mr R. was carrying on the usual business of a banker and 
money-lender He was also a member of a body of the trustees of a school 
A large sum of money was to the credit of the trustees of the school and 
they handed over about Rs 40 000 to Mr R. who u*ed the said amount 
m his own business without the knowledge or consent of his co trustees 
After some time Mr R became insolvent It was held that the co trustees 


50 AIR 1933 PC 149 
31 AIR 1920 Mad 24 
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were not relegated to the position of unsecured creditors but were entitled 
to a preferential charge over the assets of the insolvent. Thus the doctrine 
of following the trust property applies also to a case where a trustee rightly 
utilises trust-money in his own business or trade 

( 3) Malraza Ljkshmi V. Official Assignee of Madras . 52 In this case 
a jeweller was entrusted by the claimant with sovereigns and gold to be 
made into a jewel for him The jeweller converted the same into cash and 
subsequently became bankrupt After the Official Assignee took charge of 
the estate, the claimant put forward a claim that he was entitled to a pre¬ 
ferential treatment and that he was entitled to get out of the estate the full 
value of the sovereign and gold entrusted by him to the bankrupt. The 
principle of following the trust-property was invoked. But on merits 
it was held that there was no evidence that the estate in the hands of the 
Assignee contained the sovereign or the gold in its original or converted 
form. 


(4) Nagappa V. Official Assignee.™ This was an appeal from an 
order passed in the insolvency proceedings against Mr. S. Certain sums were 
entrusted to Mr. S. wiih liberty to use the money in his business, under¬ 
taking to credit the trust funds with interest. The money was used by Mr. 
S. to settle his debts. The controversy in this case was, whether the use of 
the money authorizedly changed the character of the money from a trust 
deposit to a debt, thereby, entitling the beneficiaries to obtain only a pro rata 
payment as ordinary creditors from the insolvent estate. In this case, the 
learned judges, went on to hold that trust money which the trustee isautho- 
rised to use for his benefit stands converted to a debt against the trustee 
and loses its character as a trust-money. The court also further held that 
the trust-money could not be traced into the funds available with the Official 
Assignee in the circumstances of the case. 

(5) State of Orissa V. tsetrananundu Mohapatra A practical illus¬ 
tration of the application of the principle that the right to follow property 
is initially a right in rem is found in the title noted Orissa case. In this case 
certain agriculturists who had received loan from the Government, entrusted 
certain amount of monev to A, a Government agricultural overseer for 
payment into treasury on their behalf towaids discharge of their loan. A, 
was not, however, authorised to make such collections. Part of the money 
was paid by A into the treasury and was retained, being kept with B, another 
agricultural overseer. Due to the theft at B’s place the amount was stolen 
along with B’s own money. The State brought an action against A and B 
for recovery of money and it was alleged that the action against B was 
under section 63 of the Trusts Act. On facts, it was held that A was not 
an agent of the government and further because the ownership of 
money entrusted to A remained with the loanees, the relationship of 
trustee and beneficiary between A and the loanees could not be deemed 
to have been established. As the money in the hands of B had been stolen 


52 29 l.c. 37. (1915) 26 M.LJ 403 

53. A.I.R. 1931 Mad 251. 

54. A.I.R. 1962 Orissa 4 
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and there were no funds over which the charge could be claimed, in the 
hands of B The action against B could not be m personam but only in rem, 
which failed because that there was no res with him 

(6) Peoples Bank of Northern India v. Harkishen Lal iS —Harkishen 
Lai, the chairman of the bank had taken certain money from the bank 
wholly illegally aad without authority He had purchased certain property 
with that money The Bank went into liquidation It was held that the chair 
man bad a fiduciary relationship with the bank, and as he was guilty of the 
breach of trust, the Receiver could under section 63 follow the trust 
property 

Beneficiary's Interest Jura in«rem or Jura-in-personam 

The text book writers on the law of Trusts and Equity are not in 
agreement as to the nature of the beneficiary’s interest, some consider it to 
be a jura in rem and others jura in personam The exponent of the first 
view may be called realist and the second view personahst The correct 
view seems to be the one advocated by Hanbury, namely that “in common 
wth most equitable rights, the rights of a cestui que trust are hybrids, 
standing midway between Jura in rem and jura in personam They are jura 
in personam and something more “ 

The rights of the beneficiary under the Indian law are not different 
in any material particular from the equitable interest of the beneficiary 
recognised by the Courts of Equity m England "But for the doctrine of 
bonafide purchaser for value there would have been no difficult in treating 
the equitable interests including the rights of the cestui que trust as jura 
in rem , it is precisely the menace of this very purchaser which prevents the 
owner of an equitable interest from claim ng that his interest is as good as 
full ownership therein 

Maitland is of the view that rights of the beneficiary are jura m per¬ 
sonam but they have a misleading resemblance to jura in rem He advances 
the following reasons for such a characteristic of the equitable interests 

(a) In their internal character they are treated like legal estates and 
interests, i e , as regards duration, transmission and alienation 

(b) On the external side, they are enforceable not only acainst the 
legal owner but against all except the bona fide purchaser for value 
without nonce 

Maitland further illustrates this proposition with reference to the 
successive steps in the development of the trust— 

0) The first is reached when the cestui que trust has a remedy 
against the person who has undertaken to hold the land or goods in trust 
for him , 


55 AIR 1936 Lab 408 

56- HG Hanbury Modern Equity 7th Edn p 2S0 and 421-23 
57 ibid page 421 cities Maitland. 
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(n) Then (he trust is enforced against those who come to the land 
or goods by inheritance or succession from the original trustee, e.g , against 
his heir, executors and administrators ; 

(iii) A third step is to enforce the trust against the trustee’s credi¬ 
tors ; 

(iv) The fourth step is to enforce the right against the one to whom 
the trustee has given the thing without valuable consideration ; 

(v) The fifth step was reached when the trust was enforced even 
against one who purchased for value the thing from the trustee, if he at 
the time of the conveyance knew of the trust; and 

(vi) Lastly the trust came to be enforced against those who had 
constructive notice of the trust, i.e., where they would have known of the 
trust had they behaved as prudent purchasers behave. 

But here the limit is reached. Against a person wiio acquires a 
legal right bona fide for value without notice, express or constructive, of the 
existence of equitable rights, those rights are of no avail. [Pilcher v. 
Rawlins, (1872) 7 Ch. 259] 

The difference between legal interests and the equitable interests is 
only this, whereas the former are enforceable against the whole world, the 
latter are enforceable against all except bona fide purchaser for value without 
notice The most modern and energetic spokesman of the “realist” school 
is Professor Scott. He considers, that merely because trust property can¬ 
not be followed into the hands of a bona fide purchaser for value without 
notice, the beneficiary’s rights cannot be termed as jura in personam. The 
view expressed by Hanbury is objective and correct. He says “equitable 
interests are hybrids, midway between jura in rem and jura in personam. 
They are not quite the former, because of the doctrine of bona fide purcha¬ 
ser and they are not quite the latter, because of the doctrine of following 
trust funds” 68 

Section 67 —Wrongful employment of trust-funds In Partnership 

business 

Section 67 is a specific illustration of mixing or blending trust-funds 
in partnership business by a person who is a partner as well as trustee of a 
trust. The general rule is that where one of the partners, who happens to 
be a trustee, wrongfully employs the trust-property in the business of the 
firm, the other partners are not personally liable for the amount to the 
beneficiaries, unless they had the notice of the trust.. The partnership 
property shall, of course, be liable. The partners having notice of the 
employment of the trust-property in breach of the trust shall, be person¬ 
ally liable, both jointly and severally. This rule of liability is based on 


58 Modern Equity, by H. G. Hanbury, 7th Edn., p. 423. Select readings on the 
subject ofthe-Nature of the equitable interests and the rights of the cestui gee 
trust' : Hanbury Essays on Equity, 76. Also see on article by Professor Stone 
in 12 Col L R- 467. Winfic’d, Province of the Law of Tort, 109 et seq. Journal 
of Society of Public Teachers of Law (1932) p. 50; 17 Columbia Law Review 269. 
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the equitable doctrine of notice Trustee partner is, however, personally 
liable for the breach of trust in employing the trust fund for partnership 
purposes 

The beneficiary has the right to follow the trust property in its 
original shape or in its converted form, so far as it can be traced 
Illustrations 

Deceased partner’s funds used in trade by survningpartner as his 
executor —A and B are partners A dies having bequeathed all his proper¬ 
ty to B m trust for Z and appoints B his sole executor, B instead of winding 
up the affairs of the partnership retains all the assets in the business What 
are the rights of Z against B ’ Z may compel B, as partner, 10 account 
for so much of the profits as are derived from A’s share of the capital B is 
also answerable to Z for the improper employment of A’s assets It may 
be noticed that B is a trustee partner He is trustee for Z afier A’s death 
Since he has employed Z’s trust property in the business (here the share 
of A’s assets which is the beneficial interest of Z) the beneficiary Z can 
compel B to account for the profits made as a result of the employment of 
A’s share as well as for other consequences of wrongful employment 49 

Trustee trading nith deceased partner’s money A, a trader, bequea 
ths his property to B in trust for C, appoints B his sole executor and dies 
B enters into partnership with X and Y in the same trade and employs A’s 
assets in the partnership business B gives an indemnity to X and Y 
against the claims of C What are the rights of C, the beneficiary against 
B, XandY? B is the trustee and he has wrongfully employed the pro 
perty of the trust H is, therefore, personally liable 

XandY, the other partners had the knowledge of the breach of 
trust, since they got an indemnity from B and therefore according to the 
provisions of section 67 are along with B, severally and jointly, liable to 
account for the employment of the fund to C *° 

Trust money was sent to A (one of the firm of solicitors who was 
himself one of the two trustees) for investment on mortgage The money 
was paid to the bankers to the accounts of the firm and afterwards drawn 
out by A and never invested What are the rights of the beneficiaries 
against other members of the firm’ Other members of the firm will be 
held, severally and jointly liable, for they would be deemed to have notice 
of the breach of trust as the amount had been deposited into the account 
of the firm 

(C) LIABILITY OF THE BENEFICIARY 

Section 68-Liability of the beneficiary joining in the breach-of 

trust 

The application of section 6S envisages that there are more bene 
ucianes than one in a trust If there is only one beneficiary then there 


S9 See illustration (al to Section 67 based on Crawshay v Collins, J & W 267,2*9 
and Willet v Bland ford I Hare 233 

to Bee illustration (b) to section 67 based on Eager v Barnes (1862)31 BearS79 
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cannot be a question of committing a breach of trust by the beneficiary for 
his joining the trustee in committing the breach of trust will be regarded 
as an arrangement to extinguish tbe trust by fulfilment of the object, as a 
sni juris beneficiary can ask the trustee to act in this or that manner. 
Where, however, there are more beneficiaries than one, each beneficiary 
is regarded in law as an agent of the other and is therefore liable for his 
faults to other beneficiaries. 

The beneficiary who is a joint wrongdoer with the trustee in commit¬ 
ting the breach of trust, is liable to have his beneficial interest impounded. 
Impounding means that the person who is entitled to beneficial interest, 
will not be allowed to receive any part of the trust-fund until he has made 
good the breach of trust. It is the right of the aggrieved co-beneficiaries 
to have the interest of the defaulting beneficiary impounded through 
court. 


In Halsbury’s Laws of England, the law on the point is stated as 

under: 

“A beneficiary, or agent, or other person renders himself liable for 
the consequent loss to the trust-estate where he knowingly becomes an 
active party to a fraudulent or improper disposition of the trust-property, 
in breach of the trust affecting it; or knowingly receives trust-property and 
deals with it in a manner inconsistent with the trust.” 61 

A beneficiary will be held to have committed the breach of trust in 
the following circumstances : 

Where he— 

(i) joins in committing breach of trust ; or , 

(ii) knowingly obtains any advantage therefrom without the consent 
of the other beneficiaries; or 

(iii) becomes aware of a breach of trust committed or intended to 
be committed and either actually conceals it or does not within a reason¬ 
able time take proper steps to protect the interest of the other beneficiaries; 
or 

(iv) deceives the trustee and thereby induces him to commit the 
breach of trust. 

The right of impounding the beneficiary’s interest can be exercised 
against (a) the defaulting beneficiary and (b) those claiming under the 
beneficiary, e.g., his heirs or successors-in-interest. But it cannot be exerci¬ 
sed against the transferees of the beneficial interest for value and without 
notice of the breach. The right of impounding given under section 68 is 
without prejudice to the right of the beneficiary to proceed against the 
trustee, who in turn has the right to be indemnified out of the interest of 
the beneficiary who instigated the breach. 62 


61. Halsbury’s Laws of England, 2nd Edn., Vol. 33; p. 326. 

62. Refer to section 33-Right to indemnity from a gainer by breach of trust. 
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A person, whether a beneficiary or not, who joins a trustee tn the 
breach of trust and earns a benefit by that wrongful act of the trustee 
becomes a constructive trustee for the other beneficiaries and holds the benefit 
for all the beneficiaries 83 It was a case of making payments by an adnums 
trator to certain creditors out of the estate of the deceased ignoring some 
other creditors, called m English law by the technical name of DEVASTA 
VIT 

Exception in favour of Married Woman out moded 

The rule of section 68 does not apply where property has been 
transferred or bequeathed for the benefit of a married woman, so that she 
shall not have power to deprive herself of her beneficial interest The 
principle on which this exception is based has been stated in Bolton V 
Curre, 81 in the following words 

“It is the duty of the trustee to protect a married woman, restrained 
from anticipation against herself when she asks him to commit a breach of 
trust, and if he knowingly commits such a breach at her request, the court 
will be slow to remove the restraint on anticipation in order that her lit* 
interest may be impounded to recoup him ” 

This exception is not in tune with the present law in England and 
may be deleted u * 


Position of a trustee beneficiary —In Chillingworth v Chambers,** 
it has been stated that the tendency of equity Is to write tn imperishable 
ink his character of trustee and scribble in pencil his character of bene 
fictary As such, a defaulting trustee cannot claim as against cestui <]ae 
trust any beneficial interest m the trust property until he has made 
good his default and his assignee, other than a bona fide purchaser for 
value, is in no belter position 


i . Amend f ne '}f su Xg&ted —The Indian Law Commission has suggested 
max me words or does not within a reasonable time take proper steps 
to protect the interests of other beneficiaries" m clause (c) may be omitted, 
as it would be wholly unreasonable to throw a burden on the beneficiary 
to protect the interests of the other beneficiaries merely because he has 
the knowledge of the breach of trust, on pain of his becoming liable for 
the loss which the other beneficiaries and himself may suffer. The Com 
mission further observes that Raby V Ridehalgh.* 8 on which this para 
appears to be based does not go to that length and that there is no autho¬ 
rity either in England or America to support that view 87 


63 G F F Foulkes v Suppan Cbettiar. A I R 1951 Mad 296 
61 (1895) 1 Ch 544 

64 <aj See the recommendation of the Law CommiM.on-l7th Report at p 25 

65 U896) 1 Ch 685 

66 7De G M &G 1W, 105,109 

67 Sec paia 82 of tbe I71h Rerott cf ehe Law Comomiioo 
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Section 69.—Rights and Liabilities of the beneficiary’s Transferee 

A beneficiary can transfer his beneficial interest, provided he is 
otherwise competent to contract. Section 69 embodies the general principle 
of law that the rights and liabilities of a beneficiary’s transferee are co¬ 
extensive with those of the transferor in respect of the interest which is the 
subject matter of transfer, at the date of transfer. In other words, the 
transferee stands into the shoes of the transferor both in respect of the 
rights and liabilities. The transferee is subject to the liabilities irrespective 
of the notice of the liability. It may be added that the liability is to the 
extent of the interest received by the transferee. The basis of this section 
is the rule that a transferee of an equitable interest takes it subject to the 
equities to which the assignor is liable. He who seeks equity must do 
equity. For instance, where A sells or mortgages an equitable interest to 
B, which mortgage or sale is fraudulently obtained and then B transfers the 
same to C. Here, C, whether he has notice of the fraud or not, takes 
subject lo A’s equity to have the mortgage or sale set aside. The bene¬ 
ficial inierest in English law was an equitable interest, hence its transferee 
toolc it subject to the equity to which the transferor was liable at the date 
of transfer. 

CHAPTER VII-OF VACATING THE OFFICE OF TRUSTEE 

70. Office how vacated.—The office of a trustee is vacated by his 
death or by his discharge from his office. 

71. Discharge of trustee.-A trustee may be discharged from his 
office only as follows :— 

(a) by the extinction of the trust ; 

(b) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instrument of trust; 

(d) by appointment under this Act of a new trustee in his place ; 

ie) by consent of himself and the beneficiary, or where there are 
more beneficiaries than one, all the beneficiaries being competent to 
contract, or 

(f) by the Court to which a petition for bis discharge is presented 
under this Act. 

72. Petitioner to be discharged from trust.—Notwithstanding 
the provisions contained in'section 11, every trustee may apply by petition 
to principal Civil Court of original jurisdiction to be discharged trom his 
office ; and, if the Court finds that there is sufficient reason for such dis¬ 
charge, may discharge him accordingly, and direct his costs to be paid out 
of the trust-property. But, where there is no such reason, the Court shall 
not discharge him, unless, a proper person can be found to take his place. 

73. Appointment of new trustee on death, etc.— Whenever any 
pbrson appointed a trustee' disclaims, or any trustee, either original or 
substituted, dies, or is for continuous period of six months, absent from 
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India, or leaves India for the purpose of residing abroad, or is declared an 
insolvent, or desires to be discharged from the trust or refuses or becomes, 
in the opinion of a principal Civil Court of original jurisdiction, unfit of 
personally incapable to act m the trust or accepts an inconsistent trust, a new 
trustee may be appointed in his place by— 

(a) the person nominated for that purpose by the instrument of trust 
(if any), or 

(b) if there be no such person, or trustee or no such person able and 
willing to act, the author of the trust, if he be alive and competent to 
contract, or the surviving or continuing trustees for the time being, or 
legal representative of the last surviving ’and continuing trustee, or (with 
the consent of the Court) the retiring trustees, if they all retire simulta 
neously, or (with the like consent) the last retiring trustees 

Every such appointment shall be by writing under the hand of the 
person making it 

On an appointment of a new trustee, the number of trustees may be 
increased 

The Official Trustee may, with his consent and by the order of the 
Court, be appointed under this section in any case in which only one 
trustee is to be appointed and such trustee is to be the sole trustee 

The provisions of this section relative to a trustee who is dead include 
the case of a person nominated trustee in a will, but dying before the 
testator, and those relative to a continuing trustee include a refusing or 
retiring trustee if willing lo act in the execution of the power 

74 Appointment by Court —Whenever any such vacancy or dis¬ 
qualification occurs and it is found impracticable to appoint a new trustee 

under section 73, the beneficiary may without instituting a suit, apply by 
petition to a principal Civil Court of original jurisdiction for the appoint 
ment of a trustee or a new trustee, and the Court may appoint a trustee or 
a new trustee accordingly 

Rules for selecting new trustees —In appointing new trustee, the 
Court shill have regard (a) to the wishes of the author of the trust as 

expressed m or to be inferred from, the instrument of trust, (b) to the 
wishes of the person if any empowered to appoint new trustees , (c) to the 
question whether the appointment will promote or impede the execution 
of the trust, and (d) where there are more beneficiaries than one to the 
interest of all such beneficiaries 


75 Vesting of trust-property in new trustees—Whenever any 
uew trustee is appointed under section 73 or section 74, at! the trust pro¬ 
perty for the time being vested in the surviving or continuing trustee or in 
the representative of any trustees, shall become vested in such new trustee, 
either solely or jointly with the surviving or continuing trustees, or 
trustee as the case may require 
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Power of new trustees.—Every new trustee so appointed, and every 
trustee appointed by a Court, either before or after the passing of this Act, 
shall have the same powers, authorities and discretions, and shall in all 
respects act, as if he had been originally nominated a trustee by the author 
of the trust. 

76. Survival of trust.— On the death or discharge of one of several 
co-trustees, the trust survives and the trust property passes to the others 
unless the instrument of trust expressly declares otherwise. 

OF VACATING THF OFFICE OF TRUSTEE 

{.Sections 70 to 76) 

Sections 70 to 76 contain the law on the following points : 

1. How is the office of the trust vacated ? (Section 70) 

2. How can a trustee be discharged from his office ? (Section 71) 

3. Power of the Court to discharge a trustee. (Section 72) 

4. Appointment of new trustees outside the Court, when and by 
whom ?(Section 73) 

5. Appointment of new trustees by the Court; when ? Rules for 
selecting new-trustees by the Court. (Section 74) 

6. Vesting of the property in new trustees and the powers of new 
trustees? (Section 75) 

7. Survival of trust. (Section 761 

It will be proper to discuss the provisions of this chapter under two 
heads— 

(A) How and when is the office of trustee vacated ? (Sections 
70 to 72) 

(B) Appointment of new trustees. (Sections 73 to 76) 

(A) How and when is the office of trustee vacated ? 

The office of trustee is vacated in the following circumstances : 

(1) By the death of a trustee. 

(2) By the DISCHARGE from his office in the circumstances give® 
below : 

(a) by the EXTINCTION of the trust vide sections 77 and 78. 

(b) by the completion of his duties under the trust. 

(c) by such means as may he prescribed by the instrument of trust. 

(d) by appointment of new trustees either outside the court or 
through the Court under sections 73 and 74. 
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(e) By the consent of all the beneficiaries provided they are compe^ 
tent to contract 

(f) When the Court by virtue of the powers under section 72 of the ( 

Act accepts the petition of a trustee to be d'scharged j t 

Discharge under Section 71 (a) to (e) is automatic, while that under 
Section 71 (f) requires an order of the Court 

(g) To the above cases, vve may add the case of REMOVAL of'a 
trustee by the Court The Court has an inherent power to remove trustees 
w hensver the interest of the beneficiaries demand it For msnnce a Court 
rray remove a trustee when he is physically unfit to execute a trust, commits 
breach of trust sells or purchases trust property in contravention of the 
prohibitions contained in sections 52 and 53 prohts at the cost of the trust 
and the like In Letterstedt v Broers ss Lord Blackburn ob*erved— 

* The jurisdiction of the Court to remove trustee* is merely ancillary 
to th^ principal duty, to see that the trusts are properly executed In, exer 
cisiog so delicate a jurisdiction as that of removing trustees, their Lord- 
ships do not venture to lay down any general rule beyond the very broad 
principle —that their main guide must be the welfare of the beneficiaries 

The principle underlying sections 70 to 72 is that the trustee is not 
bound to accept the OFFICE OF TRUST but if he once accepts the office 
of; trust he cannot be released of hts duties as a tru>tee accept either by 
natural death or securing release according to the provisions of law The 
other principle which emerges from the provisions of this chapter is that a 
TRUST NEVER FAjLS FOR WANT OF TRUSTEE If a trustee cannot 
be appointed outside the Court, the Court shall appoint a trustee 

It may be noticed that a private express trust exists for the benefit of 
the beneficiaries, therefore, they if all majors, may release any 'trustee of the 
office of truit A trustee cannot in any case unilaterally resign from the 
trust He may petition the court, i e , submit his resignation but until the 
Court accepts the resignation he shall hive to remain in office Section 72 
states that a trustee may apply io the Court for being discharged, but the 
Court is not bound to accept his resignation The Court may discharge 
the trustee if there is SUFFICIENT REASON for such discharge, if there 
is no such reason the Court shall not dis-harge him UNLESS A PROPER 
PERSON CAN BE FOUND IN HIS PLACE { 

Validity of sale effected by a trustee after adjudication as Insolvent 


Sale of trust property by a trustee, otherwise empowered to do so, is 
valid even if it is made by a trustee after adjudication as insolvent In 
SXTYA K.U1KAR DUrr V KIRON CHANDER S1 NHA, m Mukherjce J . 
gave the following reasons for upholding the sale made by a trustee after 
adjudication as insolvent and before the annulment or the order of adjudi 
cation — i i < 


M (1*84)9 AC. 371 (386) 
69 AIR 1954 Cal 4J2. 
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“Section 70, Trusts Act indicates two circumstances when the office 
a trustee h vacated One of course is the death of a trustee and the other 
is his discharge from his office, as a trustee. 

Section 71 Trusts Act lays down six methods by which a trustee may 
be discharged from his office and these six methods are expressly stated by 
the Act to be the only methods. Among those six methods described in 
section 71 of the Act, insolvency oT a trustee is not one. Therefore, the 
insolvency of the trustee will not ipso facto discharge him from his office 
of a trustee. The mere fact of insolvency of a trustee will not discharge 
him, but some further step will have to be taken to effect the discharge. 
That further step is the appointment of a new trustee in his place. This 
conclusion is supported by section 73 Trusts Act, where it is stated that 
whenever any person appointed as a trustee is declared insolvent a new 
trustee may be appointed in his place. Insolvency does not discharge him, 
but provides a ground for his discharge which has to be availed by appoint¬ 
ing a new trustee in his place. Until the appointment of a new trustee the 
insolvent trustee continues to hold his office of a trustee. Chapter V 
dealing with the disabilities of a trustee does not affect this result.” 

(B) Appointment of new trustees 

Need to appoint new trustees may arise in the following circum¬ 
stances :— 

(a) Where a vacancy occurs by the death of a trustee. 

(b) Where a trustee is discharged from his office by the Court or 
otherwise a vacancy is caused. 

(c) Where a trustee disclaims, i. e., declines to accept the office of 
trustee. In other words where a trustee RENOUNCES the trust. (Sectioh 
59) 

(d) Where a trustee is removed from his office by the Court, or by 
a person expressly authorised to do so by the instrument of trust. 

(e) Where a trustee is absent for a continuous period of six months 
from India. 

(f) Where a trustee is leaving India for the purpose of settling 
abroad. 

(g) Where a trustee is declared insolvent and is removed from the 
office of trustee by the Court for that reason. 

(h) Where a trustee is removed from office by the Court on the 
grounds of unfitness, incapacity, or acting in a manner prejudicial to the 
interest of the trust, or accepting a position inconsistent with the trust and 
the like. 

Who may appoint new trustees 1 

When the need to appoint new trustees arises in the afore-mentioned 
circumstances, new trustees shall be appointed by the following persons in 
ORDER OF PREFERENCE. 

(1) Outside the Court—Section 73. 

(a) by the person (if any) nominated by the trust-instrument to 
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appoint new trustees 

(b) by the author of trust if he be alive 

(c) by the surviving and continuing trustee or trustees for the time 

being 

(d) by the legal representatives of the last surviving and continuing 

trustee 

(e) where all the trustees retire simultaneously, by them all jointly, 
but with the consent of the Court, or where the last trustee retires, he may 
appoint a new trustee in his place with the consent of the Court 

(II) Appointment by the Court—Section 74 

When for any reason it is not practicable to appoint a trustee or sub¬ 
stitute a new trustee under the provisions of section 73, the BENEFICIARY 
may apply by petttion to the Court to appoint a new trustee/s in the vacan¬ 
cies In appointing a trustee under section 74, the Court shall have regard 
to the following — 

(a) to the wishes of the author of trust, express or as inferred from 
the instrument of trust 

O’) to the wishes of any person empowered to appoint a new trustee 
(Refer to section 73 (a)) 

(c) the effect on the efficient administration of trust, whether it 
would promote or impede the administration of trust 

,^? ere ttcre art sev «ral beneficiaries, the welfare of all the bene 
ncianes shall he aimed at 


are * 


Some other points with regard to the appointment of new trustees 


(0 Apart from the provisions of sections 73 and 74 there is no 
”J; cr P r ° v, * , ° n ^ or appointment of additional or substituted trustees 
eitfterout of Court or by the Court 


(u) The instrument of trust may include the nominee of the author 
22 a « hon “? ap p° ,nl a trustee in place of the one who has 

vacated the office The founder of a trust may prescribe a time of devo¬ 
lution in the trust instrument 


' ct, ° n 7 3 is based on the pnnop^ that a private express tnrst is a 
Sot mtrlfa iir a ° d as as ?° sslble ' Strangers to the family be 
Sr sSStionvf d M ,rost " s P 15 ru |f» for < b = selection by the Court stated 
m S ™S OIt t0 acb " vc the same object It is alone the trustees 
was repoi l d by ,b ' a «hor, wb ° ran appoint their 
TOCM OnMd thereby pass on the confidence reposed ,n them by the 
f ? .V ‘i? in appointing a guardian of person and property of a minor 

.t s£S,n?» ™ a S a " d WardS A n Ct ’ ,b ' "' !ra ' e ° f <be P 3 « fte SrrSnon 
•r selecting a guardian, so is in the case of appointing new trustees 

^e court will appoint a new trustee at the requestor a bene- 
bciary on his mating a petition 4 
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(iv) As the purpose of removing improper trustees and appointing 
new one is to bring about efficient administration of the trust, the NUMBER 
of TRUSTEES may be INCREASED. 

(v) Every appointment under section 73 shall be in writing and in 
the hand of the person making it. 

(vi) The Official Trustee may with his CONSENT and by the order 
of the Court, be appointed under section 73 in any case in which ONLY 
ONE TRUSTEE HAS TO BE APPOINTED and such trustee is to be the 
SOLE TRUSTEE. 

(vii) The provisions of section 73 relative to a trustee who is dead 
include the case of a nominated trustee in a WILL but dying before the 
testator and those relative to the continuing trustee include a refusing or 
retiring trustee if unwilling to act in the execution of ihe power. 

(viii) The enquiry under section 74 is limited in its scope to the 
matters that can be readily determined in an enquiry of a summary nature. 70 

(xi) Appointment of a new trustee can be made by joint act of all 
the continuing trustees and if they do not agree, the matter becomes one 
where the Court’s intercession must be called for. 71 The words “legal repre¬ 
sentative of the trustee” mean his legal representative in his personal capa¬ 
city and not qua trustee. 7 - 

(x) No appeal lies against an order passed by the District Judge to 
the High Court. The order becomes conclusive between the parlies and it 
is not open to any party to go behind it in any subsequent proceedings. 73 

Vesting of trust-property in nev/ trustees 

Section 75 enacts that whenever a new trustee is appointed the trust- 
property is by operation of law deemed to be vested in him solely if he is 
the sole-trustee, or jointly with the surviving or continuing trustees or trus¬ 
tee or the legal representative of any trustee in whom the property is for 
the time being vested. The vesting is automatic. 74 

Powers of a new-trustee 

Section 75 further enacts that the new trustee appointed under section 
73 or 74 shall have the same powers, authorities and discretions and shall 


70. Satyanaryan v Narayana Murlhey, A.I.R. 1944 Mad , 574; Tirathdas v. Parmesh- 
warabai. A.I.R. 1948 Sind 224. (imp) p. V Bhagwandas v P.V Tribhovandas, 
A.I.R. 1956 Sau 51. 

71 . Md. Jafier v. Md. Jan Mahomed, A.I.R. 1914 Bom. 222. 

72 M t- llasinabai v. Shrikishandas. A.I.R. 1948 Nag. 60. 

73 Tirathdas v. Parmesharbai, A.I R. 1943 Sind 223; Janat Bibi v. Syed Wali Ullah, 
A.I.R. 1949 All 310. 

74 Kesbardeo v Radha Kishcn, 52 C-W.N. 642, and Balak Nath v. Charanjit Roy. 
A.I.R- 1936 Lah. 300. 
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in all respects act as if he had been originally nominated a trustee by the 
author of trust 

Survival of Trust 

Section 76 enacts that the death or discharge of one of several co 
trustees does not extinguish or suspend the trust and the trust property 
passes to others This is the general rule and is to be read subject to any 
express directions to the contrary in the instrument of trust Thus, a sur 
viving trustee may sue a tenant for the recovery of the arrears of rent and 
it is not incumbent upon him to implead the legal representatives of the 
deceased trustees 75 


CHAPTER VIII—OF THE EXTINCTION OF TRUSTS 

77 Trust how extinguished —A trust is extinguished— 

(a) when its purpose is completely fulfilled, or 

(b) when its purpose becomes unlawful, or 

(c) when the fulfilment of its purpose becomes impossible by destruc¬ 
tion of the trust property or otherwise, or 

(d) when the trust, being revocable, is expressly revoked 

78 Revocation of trust —A trust created by will may be revoked 
at the pleasure of the testator 

A trust otherwise created can be revoked only— 

(a) where all the beneficiaries are competent to contract—with their 
consent, 

(b) where the trust has been declared by a non testamentary mstru 
ment or by word of mouth—in exercise of a power of revocation expressly 
reserved to the author of the trust, or 

(c) where the trust is for the payment of the debts of the author of 
the trust, and has not been communicated to the creditors—at the pleasure 
of the author of the trust 


Illustrations 

A conveys property to B in trust to s'll the same, and pay out of the 
proceeds the claims of A’s creditors A reserves no power of revocation 
If no communication has been made to the creditor, A may revoke the 
trust But if the creditors are parties to the arrangement, the trust cannot 
be revoked without their consent 


73 Jarat Roman Dassi v ShaJigram AIR I960 Cal. 4S9, and Mamkya Rao ▼ 
Adenoa AIR. 1949 Mad 654 
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79. Revocation not to defeat what trustees have duly done_ 

No trust can be revoked by the author of the trust so as to defeat or pre¬ 
judice what the trustees may have duly done in execution of the trust. 

OF THE EXTINCTION OF TRUSTS 

(Sections 77 to 79) 

Chapter VIII contains the law on the following points : 

(1) How is a trust extinguished ? 

(2) Law regarding revocation of trusts. 

(3) Trusts for the benefit of creditors. 

Sections 77, 78 and 79 run into each other and are to be studied to¬ 
gether. 

(1) How is a trust extinguished ? 

Section 77 lays down that a trust is EXTINGUISHED in the follow¬ 
ing circumstances : 

(a) When the purpose of the trust is completely fulfilled. 

Thus where a trust is created for the purpose of purchasing certain 
property and handing it over to the beneficiaries, the trust would be over 
when the property is purchased and delivered over to the beneficiary. 

(b) When its purpose becomes unlawful. 

Section 5 lays down that a trust shall be created for a lawful purpose. 

A trust for unlawful purpose shall be void A purpose is unlawful when 
it is forbidden by law, or is of such a nature that if permitted it would 
defeat the provisions of any law; or is fraudulent or involves or implies 
injury to the person or property of another, or the court regards it as 
immoral or opposed to public policy. 

(c) When the fulfilment of its purpose becomes impossible by des¬ 
truction of the trust-property or otherwise. 

(d) When the trust being revocable is expressly revoked. 

In Darihan Lai’s case 70 it was held that the extinguishment of 
the trust does not relieve the liability of the trustee to render accounts of 
the trust-property to the beneficiary. 

(2) Revocation of Trust 

Subject to the rule laid down in section 5 a Private Trust can be 
created in the undermentioned ways; 


76. Darshan Lai v. R.E.S. Dailiwall A.l.R. 1952 All 825. 
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(a) Under a will, 

(fa) Under a non-testamentary instrument, or 
(c) By word of mouth. 

Law as to the revocation of trust may be summed up as under 

As a general rule a private trust once validly created is irrevocable 
even by the author of trust ” Section 78, however states some exceptional 
circumstances m which a trust may be extinguished by REVOCATION 


The exceptional cases are— 


(t) Where the trust has been created under a will, the trust can be 
revoked at the pleasure of the author It is not that a trust is revocible 
but because the will is itself revocable any time before the death of the will 
maker Will effects a posthumous transfer only and becomes operative on 
the death of the testator 


(u) Trusts created by any method other than will, can be revoked 
by the JOINT CONSENT OF ALL THE BENEFICIARIES PROVIDED 
THEY ARE ALL COMPETENT TO CONTRACT It is because a trust 
exists for the benefit of the beneficiaries, and equity permitted the bene 
ficianes to extinguish the trust by actual taking over the property from tne 
trustees It is as if a principal removes his agent to whom certain woik 
was assigned 


(m) Where a trust has been created by a non testamentary instru- 
ment or by word of mouth and the power to revoke has been RESERVED 
BY THE AUTHOR OF TRUS T It means that like some other transfers 
of property a trust can also be created subject to the reservation of po*er 
to revoke it In such a case the trust would stand extinguished by the 
exercise of power of revocation by the author of trust 

(tv) A trust created “for the benefit of creditors” is also revocable 
at the pleasure of the author of trust, but before it is communicated to the 
creditors After the trust m favour of the creditors is COMMUNICATED 
to the CREDITORS it becomes an irre\ocable trust This is m spite of the 
reservation of the power to revoke the trust Thus, where a trust is created 
for the benefit of the creditors and the same is cither communicated to them 
or the creditors are parties to the arrangement, the trust cannot be revoked 
WITHOUT THEIR CONSENT « 


(v) The right of revocation is personal to the author of the trust 
and cannot be exercised by his representatives 

(vi) A trust for the benefit of the creditors, even though not com¬ 
municated to them, becomes irrevocable on the death of the author of the 
trust. * 


77 Krishnasawamy v Koihandarama AIR. 1915 Mad 3S0- 
7% See the ltlmtralionlo section 73 (cl 
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Section 7?-Revocation not to defeat what trustees have duly done 

(vii) Revocation cannot be effective retrospectively. A revocation 
will not ‘defeat or prejudice’ what the trustees may have duly done in exe-, 
cution of the trust. 

i 

Trusts in favour of Creditors 

“Trusts in favour of Creditors - ’is an anachronism of the past and it 
is doubtful if such a trust can now at all be created. Even, when such a’ 
type of tru<t was enforced bv the Courts of Equity they were in fact giving 
effect to ARRANGEMENTS for satisfying the debts of a debtor and were 
known as DEEDS OF ARRANGEMENTS. Such arrangements have lost' 
their efficacy after the passing of the modern bankruptcy laws in Englani.’ 
Prior to the passing of the bankruptcy laws, only a trader could be maj* 
bankrupt and the deed of agreement to which the creditors assented was t'u 
on’y means by which the debtor could be relieved of his liabilities > an 1 
escape a debtor’s prison. Since the passing of the bankruptcy laws th; 
debcor need not have recourse to the device of executing a deed of arrange¬ 
ment in favour of the creditors for he can now apply for being declared' 
insolvent and thereby avoid the debtor’s prison. Secondly, such an arrange¬ 
ment is more likely to be treated as an act of insolvency giving cause of 
action to the creditors who are not party to the arrangement to apply to the 
Insolvency Court to declare the debtor an insolvent. 78 

An Illusory Trust distinguished from Trust in favour of Creditors 

Whether an arrangement for the payment of creditors is to be regard¬ 
ed as a “Trust for the benefit of creditors,” or merely a measure “to pro¬ 
mote his (debtor’s) own convenience” has to be determined by the court with 
reference to the INTENTION of the creator as made out from the deed or 
subsequent dealings of the debtor. If the disposition is held to be a mere 
procedure which is convenient to the debtor then it is said that an illusory 
trust has been established which is not a real trust and the creditors cannot 
in such a case sue as beneficiaries. 

In SMITH V. HURST 80 , Turner, V. C observed : 

“The motive of the party executing the deed may have been either, 
to benefit the creditors or to promote his own convenience; and the Court' 
has therefore to examine into the circumstances for the purpose of ascer-, 
taining what was the true purpose of the deed; and this examination ,d<je$, 
not stop with the deed itselT, but must be carried on to what has subse¬ 
quently occurred, because the party who has created the trust may, by his 
own conduct, or by the obligations which he has permitted his trustee to 
contract, have created an equity against himself.” -* 


79. In England in the beginning of the twentieth century certain statutes were"passed 
cealing with the subject or Deeds of Arrangement. See Law of Trusts,-.G.W. 
Keeton, 1957 Edn , p. 98 ct seep 

80. (1845) I Coll. 705- 
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Such trusts in its true nature being arrangements to satisfy 1 the debts 
are revocable at the pleasure of the creditor but only till such time that the 
‘trust has not been communicated to the creditors’ After communication, 
the trust was considered irrevocable The reason being that the creditor 
may have refrained from proceeding against the debtor on the faith of the 
deed and thereby his claim may have become time barred by the Statute of 
Limitation 

In English law, the leading case on the subject is Garrard v Lauder 
dale 81 In this case Duke of York, by an indenture between himself of the 
first part trustees of the second part, and the creditors of the third part, 
convened property to the trustees for the creditors, and when the deed was 
executed, a circular giving notice of it was sent to all creditors On evi 
dence, however, it was held that the creditors bad no notice of the circular 
and thus the trust had not been communicated The Court held it In fact 
an arrangement for the convenience of the debtor to pay of his debts and 
not a trust executable by the creditors as beneficiaries 

Where a legal transfer of properly has been made to trustees for pay¬ 
ment of the debts of the owner and the creditors are neither parties nor 
privies thereto, the trustees are mere mandatories and the creditors do not 
become cestui que trust Till the trust is communicated to the beneficiaries 
(creditors) the ownei (debtor) is the beneficiary and he can recall the money 
at pleasure When once it is communicated the trust is irrevocable ,s 

To sum up, it may be said that the Courts of Equity in the zeal of 
extending their jurisdiction sometime treated an arrangement of payment of 
creditors to avoid the debtor’s prison as a trust in favour of the creditors 
but the doctrine was used sparingly Today, it appears there is no need to 
make such arrangements for the rule of debtor’s prison has been abolished 
both in India and England Further the debtor can avoid the prison by 
bringing a petition under the Insolvency Act 83 

CHAPTER IX—Of Certain,Obligations in the Nature of Trusts 

80 Where obligation in nature of trust is created - An obliga 
tion in the nature of a trust is created in the following cases 

81 Where it does not appear that transferor intended to dis¬ 
pose of beneficial interest—Where the owner of property transfers or 
bequeaths it, and it carinot be inferred consistently with the attendant 
circumstances that he intended to dispose of the beneficial interest therein, 
the transferee or legatee must hold such property for the benefit of the 
owner or his legal representative 

‘ ' Illustrations 

(a) A conveys land to B without consideration and declares no trust 


SI (1830) 3 Sim. 1, affirmed 2 Rus* and M 431, 

12, Nagabhashanam v Ukshminarsimha. A I R 1939 Mad 42, Also tec Jawahtf 
Singh v JamnaDat AIR 1936 La h 10 
*3 See tccuoo 23, Provincial Iciolv-ncy Act 1920 for ihe Indian Law 
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of any part. It cannot, consistently with the circumstances under which 
the transfer is made, be inferred that A intended to transfer the beneficial 
interest in the land. B holds the land for the benefit of A. 

(b! A conveys to B two fields Y and Z and declares a trust of Y, but 
says nothing about Z. It cannot, consistently with the circumstances under 
which the transfer is made, be inferred that A intended to transfer interest 
in Z. B holds Z for the benefit of A. 

(c) A transfers certain stock belonging to him into the joint names 
of himself and B. It cannot, consistently with the circumstances under 
which the transfer is made, be inferred that A intended to transfer the bene¬ 
ficial interest in the stock during his life. A and B hold the stock for the 
benefit of A during his life. 

(d) A makes a gift of certain land to his wife B. She takes the bene¬ 
ficial interest in the land free from any trust in favour of A, for it may be 
inferred from the circumstances that gift was for B’s benefit. 

82. Transfer to one for consideration paid by another.—Where 
property is transferred to one person for a consideration paid or provide l 
by another person, and it appears that such other person did not intend ty 
pay or provide such consideration for the benefit of the transferee, tbs 
transferee must hold the property for the benefit of the person paying or 
providing the' consideration. 

Nothing in this section shall be deemed to affect the Code of Civil 
Procedure, section 317, or Act No. XI of 1859 ('to improve the law rela¬ 
ting to sales of land for arrears of revenue in rhe Lower Provinces under 
the Bengal Presidency) section 36. 

(See now section 66 of the Code of Civil Procedure (Act V of 1908) 
and the Benbal Land Revenue Sales Act, 1859) 

83. Trust incapafc le of execution, or executed without exhaus¬ 
ting trust property—Where a trust is incapable of being executed, or where 
the trust is completely executed without exhausting the trust-property, the 
trustee, in the absence of a direction to the contrary, must hold the trust 
property, or so much thereof as is unexhausted for the author of the trust 
or his legal representative. 


Illustrations 

(a) A conveys certain land to B— 

“upon trust,” and no trust is declared, or 

“upon trust to be thereafter declared,” and no such declaration is 
ever made : or 

upon trust that are too vague to be executed ; or 

upon trusts that become incapable of taking effect ; or 

‘ in trust for C,” and C renounces his interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(b) A transfers Rs. 10,000 in the four per cents to B, in trust to pay 
the interest annually accruing due to C for her life. A dies. Then C dies, 
B holds the fund for the benefit ol A’s legal representative. 

(c) A conveys land to B upon trust to sell it, and apply one moiety 
of the proceeds for certain charitable purposes, and the other for the mainten- 
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ante of the worship of an idol B sells the land, but the charitable purposes 
wholly fail, and the maintenance of the worship doe* not exhaast the 
second moiety of the proceeds B holds the first moiety and the part un 
applied of the second moiety for the benefit of A or bis legal represen¬ 
tative 


(d) A bequeaths Rs 10,000 to B, to be laid out in buying land to be 
conveyed for purpose* which either wholly or partially fails to take effect 
B holds for the benefit of A’s legil representative the undisposed of interest 
in the money or land if purchased 


84 Transfer for illegal purpose—Where the owner of property 
transfers it to another for an illegal purpose, and such purpose is not 
carried into execution, or the transferor is not as guilty as the transferee 
or the effect of permitting the transfer to retain the property might be 
to defeat the provisions of any law, the transferee must hold the property 
for the benefit of the transferor 


85 Baquest for illegal purpose —Where a testator bequeaths 
certain property upon trust and the purpose of the trust appears o i the face 
t f the will to be unlawful, or during the testator’s lifetime the legatee agree* 
v ith him to apply the property for an unlawful purpose, the legatee mu«t 
1 old the propjrty for the benefit of the te*tator s legal representative • 

Bcqueit of wh.ch revocation is presented by coercion.-Where 
property is bequeath d anl the rcvocition of the bequest is prevented by 
coercion, the legatee must hold the property for the benefit of the testator’s 
legal representative 


85 Transfer pursuant to rescmdable contract —Where property 
!J ran yir ln P ursuanc ? ° r a contract which is liable to rescission, or 
mislake V the , transferee ra ust on receiving notice to 
that efT.ct hold the property for the b nefic of the transferor, subject to 
repayment by the latter of tbe consideration actually paid 

« 87 . De b ,or becoming creditor’s representative —Where a debtor 

hniTttfe Sk, e r CC ?i° r u° r ° r ther J e sal representative of his creditor, he must 
hold the debt for the benefit of the persons interested therein 

„ 3rfM Advantage gamed by fiduciary -Where a trustee, executor. 

1 C L agCnt ’ dl " ctor ° r a company, legal adviser or other person bound 
L t0 protect the interests of another person, by 

1 ,n S h ' irr ! ; or his character, gams for himself my pecuniary ad van 
» ai », y Pi rson so bound enters Into an y dealings under 
Wh ‘ Cb h,s J °?' n ^crests are, or may be, adverse to those 
he must hniH tb * reb y S d,ns f° r himself a pecuniary advantage, 

r the benefit of such other person the advantage so gamed 


Illustrations 

under thl *,' 11 °° p"f u,or ’ bu >' s “ “nd" value from B a legatee, his claim 

for lb-benef, « ST ° f ’J' yal “= ° f ,h ' bequest A must bold 
tor in. benefit of B the difference between the price and value 
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(b) A, trus'ee, uses the trust-property for the purpose of his own 
business. A holds for the benefit of his beneficiary the profits arising from 
such user. 

(c) A, a trustee, retires from his trust in consideration of his successor 
paying him a sum of money. A holds such money for the benefit of his 
beneficiary. 

(d) A, a partner, buys land in his own name with funds belonging to 
the partnership. A holds such land for the benefit ol the partnership. 

(e) A, a partner, employed on behalf of himself and his co-partners 
in negotiating the terms of a lease, clandestinely stipulates with the lessor 
for payment to himself of a lakh of rupees. A holds the lakh for the bene¬ 
fit of the partnership. 

(f) A and B are partners. A dies B, instead of winding up the 
affairs of the partnership, retains all the assets in the business. B must 
account to A’s legal representative for the profits arising from A’s share of 
the capital. 

(g) A, an agent employed to obtain a lease for B, obtains these lease 
for himself. A holds the lease for the benefit of B. 

(h) A, a guardian, buys up for himself incumbrances on his ward B’s 
estate at an undervalue. A holds for the benefit of B the incumbrances so 
bought, and can only charge him with what he has actually paid. 

89. Advantage gained by exercise of undue influence.—Where, 
by the exercise of undue influence, any advantage is gained in derogation 
of the interests of another, the person gaining such advantage without con¬ 
sideration, or with notice that such influence has been exercised, must hold 
the advantage for the benefit of the person whose interests have been so pre¬ 
judiced. 

90. Advantage gained by qualified owner.—Where a tenant for 
life, co-owner, mortgagee or other qualified owner of any property, by 
availing himself of his position as such, gains an advantage in derogation 
of the rights of the other persons interested in the property, or where any 
such owner, as representing all person i interested in such property, gains 
any advantage, he must hold, for the benefit of all persons so interested, 
the advantage so gained, but subject to repayment by such persons of their 
due share of the e<penses properly incurred, and to an indemnity by the 
same persons against liabilities properly contracted, in gaining such 
advantage. 


Illustrations 

(a) A, the tenant for life of leasehold property, renews the lease in 
his own name, and for his own benefit. A holds the renewed lease for the 
benefit of all those interested in the old lease. 

(b) A village belongs in to a Hindu. A, one of its members, pays 
nazrana io Government and thereby procures his name to be entered as the 
inamdir of the village. A holds the village for the benefit of himself and 
the other members. 
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(c) A mortgages land to B, who enters into possession B allows the 
Government revenue to fall into arrear with a view to the land being pul 
up for sale and his becoming himself the purchaser of it The land is accor 
dmgly sold to B subject to the reoajment of the amount due on the mort 
gage, and of his expenses properly incurred as mortgagee, B holds the land 
for the benefit of A 

91 Property acquired with notice of existing contract —Where 
a person acquires property with notice that another person has entered into 
an existing contract affecting that property, of which specific performance 
could be enforced, the former must hold the property for the benefit of the 
latter to the extent necessary to give effect to the contract 

92 Purchase by person contracting to buy property to beheld 
on trust —Where a person contracts to buy property to be held on trust 
for certain beneficiaries and buys the property accordingly, he must bold 
the property for their benefit to the extent necessary to give effect to the 
contract 

93 Advantage secretly gained by one of several compounding 
creditorst Where creditors compound the debts due to them, and one of 
such creditors by a secret arrangement with the debtor gams an undue 
advantage aver his co-creditors, he must hold, for the benefit of such cre¬ 
ditors, the dvantage so gained 

94 Constructive trust in cases not expressly provided for —In 
any case coming within the scope of any of the preceding sections, where 
there is no trust, but the person having possession of property has not 
whole beneficial interest therein, he must hold the property for the benefit 
of the persons hiving such interest, or the residue thereof, (as the case may 
be), to the extent necessary to satisfy their just demands 

lllustrauoni 


(a) A, an executor distributes the assets of his testator B to the leg3 
tees without having paid the whole of B's debts The legatees hold for the 
benefit of B s creditors to the extent necessary to satisfy their just demands, 
the assets so distributed 

(b) A, by mistake assumes the character of a trustee for B, and under 
colour of the trust, receives certain moneys B may compel him to account 
for such moneys 

(c) A makes a gift of a lakh of rupees to B, reserving to himself, with 
B s assent, power to revoke at pleasure the gift as to Rs 10 000 The gift 
is void as to Rs 10,000 and B bolds that sum for the benefit of A 


95 Obligor's duties, liabilities and disabilities —The person 
bolding property in accordance with any of the preceding sections of this 
Chapter must, so far as may be perform the same duties, and is subject, so 
tar as may be, to the same liabilities and disabilities, as if he were a trustee 
of the property for whose benefit he holds it 


employs 


Provided that (a) where he rightfully cultivates the property, — 
/sum trade or business he is entitled to reasonable remuneration 
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for his trouble, skill and loss of time in such cultivation or employment; 
and (b) where he holds the property by virtue of a contract with the person 
for whose benefit he holds it, or with any one through whom such person 
claims, he may, without the permission of the Court, buy or become lessee 
or mortgagee of the property or any part thereof. 

96. Saving of rights of bona fide purchasers—Nothing contained 
in this Chapter shall impair the rights of transferees in good faith for con¬ 
sideration, or create an obligation in evasion of any law for the time being 
in force. 

Summary of Certain Obligations in the Nature of Trusts 

The chapter headed as “Certain Obligations in the Nature of Trusts”, 
deals with what have been termed in the English and American Law as 
“Resulting Trusts” and “Constructive Trusts.” Sections 81 to 85-A are the 
instances if “Resulting Trusts” and sections 86 to 93 contain the instances 
of “Constructive Trusts.” 

Resulting Trusts 

(!) Section SI.—Transfer (intervivos or under a will ) without intend¬ 
ing to dispose of the beneficial interest .—A resulting trust will accrue in 
favour of the owner where he transfers or bequeaths his property under the 
circumstances which indicate that he did not intend to dispose of his bene¬ 
ficial interest. 

(2) Section S2—Where property is transferred to one person and the 
consideration is paid by another. (Benami Transactions ).—Where property 
is purchased or otherwise transferred in the name of one person for a con¬ 
sideration paid or provided by another person, and it appears from the 
circumstances that such other person did not intend to pay or provide such 
consideration for the benefit of the transferee, the benami-holder will be 
the resulting trustee for that other person who has paid or provided the con¬ 
sideration for the transfer. There is a presumption under the Indian Law, 
that the person who pays the consideration does not intend to deprive him¬ 
self of the ownership of the property purchased or acquired thereby. This 
presumption is, however, rebuttable. 

(3) Section 83—Where a trust fails in whole or in part and where a 
trust is fully performed without exhausting the trust-property .—As a general 
rule, where an express trust has been created but it fails or it cannot be exe¬ 
cuted or where a trust is completely executed without exhausting the trust- 
property, a resulting trust would accrue in favour of the transferor. For 
instance where A conveys certain land to B “upon trust” and no trust is 
declared, or “upon trust to be thereafter declared” and no such declaration 
is ever made; or upon trusts that are too vague to be executed; or trusts 
that become incapable of taking effect; a resulting trust would accrue in 
favour of the transferor. 

(4) Section 84—Transfer for illegal purpose .—Where an owner of 
certain property transfers it to another person for an illegal purpose, and 
the purpose is not carried out, the resulting trust would arise in favour of 
the transferor. There would also be a resulting trust in favour of the trans- 
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feror in an illegal transaction provided that the transferor is not as mlict 
guilty as the transferee There would also be a resulting trust in favour of 
the transferor where the retaining of the property by the transferee 
mean defeating the provisions of any law 

(5) Section 85-Bequest for lllesal purposes -Wherei a testator 
bequeaths certain property upon trust and (t) the purpose oi the 
unlawful or ( 11 ) the legatee agrees with the testator during his hfe-tunei 
apply the property for an illegal purpose, the trust would become voia a™ 
resulting trust would arise in favour of the legal representative ot 
tator 

OS) Section 85-Bequest of uhich revocation is preientei if 
coercion Where the revocation of a bequest is prevented by coerc, “”’ r 
would be treated as non existing and the property, if any in the banns 01 
legatee, shall be held Tor the benefit of the legal representative ot tne 
tator 


Constructive Trusts 

(/) Section 86—Transfer under a resctndable contract -A construe 
live trust arises in favour of the transferor whire properly is trai ) s, . cr _ 
under a contract which is voidable on the ground of fraud or . 

which is otherwise rescindable from the time that the transferee rcc j.‘ . 
notice to that effect, but in such a case the transferor shall have to retunu 
the consideration actually received by him 

(2) Section 87—Debtor becoming creditor's representative —Where 

a debtor becon es (i) the executor or (n) other legal representative ot n 
creditor, he will be liable as constructive trustee to the extent of tne mo'n 
owed by him, as against the other persons interested in the debt In o 1 * 1 ^ 
words, the debtor shall be the trustee and other persons interested m * 
debt will be the beneficiaries and the debt will be the trust property A 
indebted to B in the sum of Rs 5,0u0 B dies A, according to the P c ' 
sonal law of the parties happens to be the legal representative of B ~ 
owed certain debts to a bank C A is a constructive trustee for C bans i 
the extent of Rs 5,000 

(3) Section 88—Advantage gained by a person in fiduciary 
bv oxailtng himself of his character — Where a person holding a FIDUCI¬ 
ARY CHARACTER in respect of another to protect that person's interests, 
gams for himself PECUNIARY ADVANTAGE by availing himself of his 
fiduciary character, then he would be liable to that other person as a con 
Mructive trustee to the extent of the gain made thereby Some instances oi 
the persons holding fiduciary character are trustee , executor, partner , 
director of a company and legal adviser 

(<#> Section 89 - Adiantag* gained by exercise of undue 
Section 89 is wider than section 88 Where by the exercise of UNDUE 
INFLUENCE any advantage is gained m derogation to the interest ot 
another person the PERSON GAINING SUCH ADVANTAGE (0 
out consideration and (u) with notice that such undue influence has been 
exercised becomes a constructive trustee to the extent of the advantage 
thus gamed m respect of the person subjected to the undue influence Tne 
person gaining advantage need not necessarily be the person exercising 
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undue influence. A transferee with consideration without notice of the 
exercise of the undue influenc; is protected. 

(5) Section 90—Advantace gained by a qualified owner. —Where a 
qualified owner of any properly, e.g., tenant for life, co-owner or mortgagee, 
by availing himself of his position, gains any advantage to the prejudice of 
the other person interested in the properly or where any such owner as 
representing all such persons interested in the property, gains any advan¬ 
tage, he becomes a constructive trustee for such other person or persons in 
respect of the advantage gained. Such other person may regain the advantage, 
on repayment of the share of expenses properly incurred and on giving inde¬ 
mnity against alt liabilities properly contracted in gaining such advantage. 

(6) Section 91 — Property acquired will) notice of the existing con¬ 
tract. —Where A agrees to sell propeity to B, but sells the same to C who has 
notice of the agreement to sell m favour of B, which is specifically enforce¬ 
able, C is constructive trustee vis a vis B, in respect of the property acquired, 
to the extent necessary to give effect to the contract in favour of B. (Re¬ 
ference may be made to the illustration to section 40 of the Transfer of 
Property Act, 1882.) 

(7) Section 92—Purchase by person contracting to buy property to 
be held on trust -Where a person contracts to buy certain property to be 
held on trust for the benefit of certain beneficiaries and accordingly pur¬ 
chases certain property, he will be held to hold that property as construc¬ 
tive trustee for the benefit of those beneficiaries for whom it was intended 
to be purchased. 

(5) Section 93 —Advantage gained by one of several compounding 
creditors -Where creditors, of a certain debtor compound with the debtor 
their debts but any one of them, by secret arrangement with the debtor, 
gains an undue advantage over the other creditors, the advantage gained 
by such a creditor will be held by him as a constructive trustee for the 
benefit of the rest of the creditors. 

(9) Section 94—Constructive Trusts <n other casse—Section 94 is 
a residuary section and lays down that in any case not coming within the 
scope of any of the sections 81 to 93, where there is no trust but the person 
having possession of property has not the whoie beneficial interest there¬ 
in, he must hold the property for the benefit of the persons having such 
interest, or the residue thereof (as the case may be), to the extent necessary 
to satisfy their just demands. 

Sections 81 to 93, therefore, do not exhaust the cases and circum¬ 
stances where constructive trust may be spelled out by the courts. These 
sections are merely illustrative. 

Sections 93 and 96—Obligor’s duties . liabliities and disabilities— 
Section 95 nearly equates the duties, liabilities and dbabilities of an 
OBLIGOR to that of an ‘Express Trustee’ and the rights and liabilities of an 
OBLIGEE to that of a ‘Beneficiary’ under an express trust. 

The Indian law has used the term ‘Obligor’ for the ‘Resulting and 
Constructive trustee’ and ‘Obligee’ for the ‘Beneficiary’under such trusts. 



374 


The Law Review 


SubieU to minor adjustments, sections 95 and 96 of the Trusts Act.tnake 
SHhc p “vmo-s relating to express trusts applicable to construct,v. 
trusts 

Of the Obligations in the Nature of Trusts 

Suction 80 is an introductory section only The law on the subject 
of Constructive and Resulting Trusts is enacted in *ischapte 
relationship has been invented to convey the ,d 5 a “V^pp 11 M,honch 
resulting trustee and beneficiary, viz, OBLIGOR and OBLIGEE A S 
the heading of the chapter ,s-"Of certain Obligations w i the Nature' 
Trusts.” yet the marginal note of the residuary section. 94 runs 
trireme trusts in cases not expressly provided for which indteates that 
legislature meant to enact, in this chapter, law i elating to Const « 
Trusts” With a view to fall m line wnh the text book writers on the tug 
Trust law, the term “Constructive Trustee” has been used m place ol ' . * 

cor ” In the light of the marginal note to section 94, it tray be 
that the Indian law does not treat “Resulting Trusts as a separate 
l ut a specie of “Constructive Trusts ” 


Constructive Trusts 

Definition—As the term “constructive trust” covers a variety fij 
different relationships, it is not possible to define it comprehensively 
According to Straban— 

“A constructive trust arises where a person becomes possessed of 
property through such an abuse of confidence, reposed m himself or a 
other as will induce the court to hold that in conscience he is bonne * 
bold it for the benefit of the person injured by the breach of confidence 

Snell defines it as “a trust which is raised by construction of cquitf 
or law in order to satisfy the demands of justice without reference to fl / 
presumable intention of the parties, either express or implied ” 

Lewm slates “A constructive trust is raised by the court of Equity, 
wherever a person, clothed with a fiduciary character gains some persona 
ocvanlage by availing himself of his situation as trustee , for the equity 
courts would not allow suih a person to acquire any advantage, however 
rood a legal title he may have, it will be decreed for the beneficiary ” 

Indian Law does not statutorily define a “constructive trust”, hut 
only illustrates it in chapter IX of the Trusts Act, 1882 


Distinction between Express Trust and Constructive Trust 

An “express trust” is a declared trust, whereas a “constructive 
is not a declared trust but arises because of the application of legal ruses 
or equity Whereas an “express trust” is attributed to the intention of 
author of trust, a “constructive trust” is just the opposite It is not 
on the intention of the transferee, rather it is raised in opposition to tee 
teal intention of the holder of the property in order to frustrate b»s im CD " 
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tion to reap undue advantage. A “constructive trust” has its roots in the 
principles of justice, equity and good conscience. The doctrine of “un¬ 
justifiable enrichment” or the sustenance of “fiduciary relationship” is the 
basis of recognition of a constructive trust. 84 A constructive trust is 
remedial in character. It is imposed not to effectuate an intention but to 
redress a wrong or prevent unjust enrichment. An “express trust” is created 
by the act of parties and is generally embodied in a written, mostly registered 
instrument, but a “constructive crust” is the result of the “operation of- 
law” and cannot, in the nature of its character, be contained in any “instru¬ 
ment of trust.” 85 

Resulting Trusts -, 

Definition —A “Resulting Trust” is - a trust which arises in favour 
of the person creating it or his representatives. It is so called after the 
Latin verb ‘Resultare', which means, ‘springs back'. So where the bene¬ 
ficial interest in certain property 'results’ or ‘comes back’ to the person 
who transferred it to the trustee or provided the means of obtaining it,, 
there will be a trust called “Resulting Trust.” 86 

In Restatement of Law on Trusts it is stated— 

“A resulting trust arises where a person makes or causes to be 
made a disposition of property under circumstances which raise an inference 
that he does not intend that the person taking or holding the property 
should have the beneficial interest therein and where the inference is not 
rebutted and the beneficial interest is not otherwise effectively disposed of. 
Since the person who holds the property is not entitled to the beneficial 
interest, and since the beneficial interest ,is not otherwise disposed of, it 
springs back or results to the person who made the disposition or to his 
estate, and the person holding the property holds it upon a resulting trust 
for him or his estate.” 87 


84. in the American Restatement of Law,the law of “Constructive Trust” is discussed 
under ‘‘Restatement of Restitution and Unjust Enrichment.” For a recent 
discussion of constructive trusts from the standpoint of American Law, see A.W. 
Scott, “Constructive Trusts", (1955), 71 Law Quarterly Review, pp. 39-50. 

85. For some statutory illustrations of constructive trusts, under the Indian Law, 
see sections 80 to 93 of the Trusts Act, 1882. 

86. “The fore-father of the resulting trusts doctrine is the resulting use. The 
Chancellors in the fifteenth century protected the rights of the cestui que use/ 
trust by enforcing the obligations upon the enfeoffee use. So deeply did the 
use insinuate itself into the fabric of the land law that Chancellors began to 
discover a Use where none had been created. If A conveyed Blackacre to B, 
without any payment made to A, and without declaring use in his favour, B was 
deemed to hold the property to the use of A. Such a use was called a resulting 
use, precursor of modern resulting trust, “See H. G. Hanbury, Modern Equity, 
7th Edn., p 9. 

87- 88 American Restatement of Law of Trusts, Vol. It, p. 1245, 
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4 A resulting trust may arise tn any of the following situations 

1 Where a private or charitable trust fails id whole or part, 

2 Where a private or charitable trust is fully performed without 
exhausting the trust estate , 

3 Where property is purchased and the purchase price is paid by 
one person and at his direction the vendor transfers the property to another 
person •• 


Sections 8l to 85 of the Trusts Aci, 1882, cover all the above 
three situations 


Resulting Trust Distinguished from Express Trust 

' ^ resulting trust differs From an express trust in the way in which it 
is created An express trust is created only if the settlor manifests an intention 
to create it, although the manifestation may be made by written, or saoVen 
word* or by conduct On the other hand, in the case of a resulting trust 
»t is not necessary to show that the settlor manifested an intention to create 
it A person who seeks to establish the existence of a resulting trust does 
so by shomng circumstances which raise an inference that the person 
a , transfer of Property did not intend to give to the 
tfav th n, b 't nefi r a ', mcrcst ,n property Since the transferee is 
'interest and since no other effective disposition 
entitled to «•» person who madc or caused the transfer or his estate is 

° r th = person making the disposition to 
the Derson who hold'' s i avour caIW<It be Proved, he nevertheless can compel 
t tS t,™ ,r hold " fot b 's benefit °r to convey 

person S’t, holds the orn ^ n “ S arc 5udl as t0 raise an inference that the 
therein ”» “ “ h P r0 P'«y was not intended to have a beneficial interest 


Resulting Trust Distinguished from Constructive Trust 
c,rcnm;» n r c e es U wSfch mis" a" f pr ° perty V T?! a“nsf« 

r c i.'ssssfs isrss 

enriched ,f lie were petmuied to'keep’ufc' mo* ° r ' V0 “ ,d be “T 

like an etpeest tcusfnc 'm&^g53£2£2$r 


8’ 40 91 American Regalement 

^ B -Sections 81 to 85 of tie 
Kcsulitoz Trust* 


of Lav, Vol JI p t2i6 < 7> 4S 

Tnisia Act, ISS2, contain the fllusfratlon* 
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Implied Trusts 

The text book writers on the subject of Trusts mention still another 
class of trusts namely Implied Trusts. This term has, however, been used 
to express different things by different writers. According to Snell “an 
implied trust is one which though not express, is founded on an unexpressed 
but presumed or implied intention of the settlor.” In this view of the 
matter, we may say, that a “Constructive Trust” differs from an “Implied 
Trust” in so far as the former is not founded on intention, whether express 
or presumed, whereas the latter is founded on the presumed intention of the 
settlor. Snell includes “resulting trusts” in the category of “Implied Trusts”, 
in as much as they are founded upon the inference of intention, unexpressed 
but presumed, from the circumstances of the transaction. 


Implied Trust and Express Trust distinguished—In an implied trust 
the intention is presumed from the relationship of the parties or from the 
circumstances of the case, but in an express trust intention is CERTAIN 
and expressed in clear and unambiguous language, written or spoken. Other¬ 
wise both of these trusts are created or declared trusts by an author of 
trust. 


Implied Trust distinguished from Constructive Trust— An implied 
trust is a ‘declared’ or ‘created’ trust, whereas a ‘constructive trust’ is not a 
declared or created trust but imposed by ‘operation of law’. The former 
is an ‘intentional’ trust but latter is ‘un-intentionaF one. 


Second Meaning of “Implied Trust” Some writers define “Implied 
Trust” as those which are not founded on intention but are implied by law 
or equity. In this view of the matter there is no difference between an 
implied trust and a constructive trust, both are the creatures of law. 

Now we proceed to consider various “Obligations in the nature of 

trust.” 


Section 81—Where it does not appear that transferor intended to 
dispose of beneficial interest 

As a general rule, where an owner of property transfers the same by 
way of sale, etc. inter vivos or disposes it of under a will, and it is estab¬ 
lished on facts that he did not, at that time, intend to part with the bene¬ 
ficial interest, then a resulting trust would arise in favour of the transferor 
or his legal representatives. SJ Principle underlying section 8( is the doctrine 
of Unjustifiable Enrichment. Intention of the testator or transferor is the 
determining factor. Intention referred to in this section is the intention at 
the time of making the will or transfer and does not apply to subsequent 
change of intention. 83 


92, Richard Taylor v. Rajah of Parlakirnedi, J.L.R. 32 Mad. 443 (A will case). 

93. Raj Rani v. Dwarkanath Singh, A.I.R. 1953 S.C. 205.; (A will case.) 
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■Attendant c,rent,lance,' mean, 11* same thing « 

circumstances’al the time or making the relationship may be 

rerer to antecedent circumstances tristee 

established, without using the word trust A P' rs °" S|S tI ,l owner ’' 
by his own acts and conduct so as to deprive!b.msdF oraH t« , 

ship of property and declare that he w,n ”1“ tv would not 

The mere fact that the owner retains an interest m P r °^ * , 0 sect ,on ’ 

necessarily go against the foundation of trust Tbe'nustrat^ 

81 are very helpful to understand the scope of the section , 


Other Illustrative cases 


Where 3 n assignment of mortgage deed is made with the 
place property conveyed byit beyond the reach of ass '®"“ ,“' M f 0 r 
section 81 would apply and the transferee would be a resulting t 
the real owner.* 8 


Sank,, and Customers In the ev ent of a bank becoming 
question arises as to who are mere creditors of the bank and who 
position of a cestui que trust and therefore entitled to 3 P rcf "£ nt . ^ k 91 
ment in the matter of payment of the claims out of t* 1 ® asse } s or a s 

The bank may receive a cheque or a bill cither as a holder for value 
an agent for collection, and when the b3nk receives a bill or, cbequ 
agent for collection, the bank 1 $ acting as the agent, of the custome t 
there being a fiduciary relationship a trust 1 $ constituted.", , < '• 


Section 82—Transfer to one for consideration paid by another 
, This section enacts,Jhe, law relating to'what are called ‘8ENAMJ 
TRANSACTIONS,’and is an important section 1 ' ‘ 


Essentials for, the application of Section 82 


> In order that a resulting tnSst may occur tinder section 82, the follow L 
mg essentials shall be present: 

(1) The consideration must have been paid by one party, and 

transfer^ejTccted in the name of another; ap{L -Jon a ’ ’ 1 ' u ,, 

(2) It should appear that the person payingnth^considefation did 

not intend that the beneficial interest be transferred to the nominal tran 
ferce .- >-• -- - 


r- jtiiq lo isp/ 


f -»^br u t'» ’i e. 


\ 1 ft ' - 


1 Rani v, 


. ’ " •» /Y ti \ *> -r if «* «• ? 1 . , 

94 Richard ,Tayt<?r y, Rajah 1 of Parjaklmedl*' f L.K 32. ■ Mat* 1 443, Rej i 

Dwarlanalh Sinih A'l R 1946 Oudh Lj9J (207) ' ' 1 J, ‘ ‘ ’■ ^ 

95 In re F-ziJbtui Mills UcL.AI R 1936“ Bom 296 \ 4 J 1 <• >> 

Marian Ramv ilimmunf Ram, A I R/19J0 Nag J 273 ^ ,, ( i, i~ 

fStc an article * Banker and Customer** by ITS Moi)gia, , 'Law'Rerfe w . Nov. 1956, 
P N 

Vataja Govmda Sar3vanahavamaniha v The r»rhan qe Bank of In dia_aPd Af r> 
in Liquidation A I R 1958 Bom 100 (The Bank of India Ltd v The 
Liquidator, A LR J9*D.Bonv3TJ waa’over rated \ " ' ' 

ui i» /l .rtI3«WF 4 it ?" n ‘" ,,F 0 ' 
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Presumption that the payer of consideration is the real owner.— What- 
ever the wordings.of the section, there is a presumption that he who pays 
the consideration for a transfer intends to retain the ownership. In Thulasi 
Ammal v. Official Receiver, Coimbatore^, it has been said, that this section 
means that if nothing more is shown than that the plaintiff paid the'coli- 
sideration, there is resulting trust in his favour. It is presumed in law, that 
the person who pays the consideration does not intend to transfer the bene¬ 
ficial ownership to the ostensible transferee. From whom did the conside¬ 
ration proceed is the test for determining the ownership of a property. 
The principle underlying this section, as in the case of many others in this 
chapter, is the doctrine of intention. It is the belief of the.courts of equity 
that a nominal owner will not do so unconscionable as to claim< the' bene¬ 
ficial ownership against the person who has paid the consideration. 

Section 82, at its best, raises a presumption, which is rebuttable by’ 
the nominal transferee. If the intention to make a gift is indicated 'front 
the surrounding circumstances, then there will not occur a resulting trust. " 

w ‘ f> 

BENAMI TRANSACTIONS 

, . . ■ , . - . ' r , ■ N . ” ' 

“Benimi" literally means,,“without name”. It is a Persian word’ 
and indicates ‘ a transaction without the, real transferee’s name being 
mentidned’in the deed of conveyance. The person in whose name the tran¬ 
saction is effected is called benamidar. The Indian Jaw recognises benami 
transfers,’’although this is, fraught with danger, for the ,owners may make' 
piF chases etc, in the name of their proxies with a view-to conceal -the pro¬ 
perty or avoid their creditors or.escape the burden of , taxes. The recogni¬ 
tion of such transfers cannot be justified except on the ground- that there 
is a wide spread practice to enter into such transactions among the Hindus . 
and Mohemmadans. Benami transactions may be in the form of purchases, 
mortgages, leases etc. , , , - - 

Benami Transactions and Resulting Trusts , 

The effect of a benami transaction is that a resulting trust .arises in 
favour of the person who has paid the consideration for the transfer. The 
person whose name appears in the conveyance deed as a transferee is called 
benami-holder. He is nothing but a resulting trustee qua the real owner. 

A benamidar holds the property for the benefit of the real owner., He 
represents the real owner to the world and any proceedings by or against 
the benamidar bind the real owner. But the analogy between a benami- 
holder and a resulting trustee cannot be extended to a greater length. A 
benami-holder does not hold the office of a trustee and he is not bound to 
administer the trust. A benami-holder will not be liable if he does not 
protect the property standing in his name. A benami-holder has merely an 
ostensible title to the property standing in the title-deeds in his name, other¬ 
wise the property does not vest in him, but is vested in the real owner. 1 


99. Thulasi Ammal v. Official Receiver Coimbatore, A.I.Rf. 1934 Mad., 671. See also 
i‘, Fung Ping Shan v. Tonashun, A.I.R. 1917 P.C. 152, and Mst. Gogi v. Chiragh AJi, 
(1950)52 P.L.R-387. : ‘ 

1. Pitchayya v. Rattama, A.I.R. 1929 Mad. 268 . 
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Rights of a Transferee from a Benami holder —The general rule is 
that no one can transfer a better title than he himself has m the property 
A benami holder has strictly speaking no beneficial interest in the property, 
yet he miy transfer a better title upon a transferee in the circumstances 
stated m section 41 of the Transfer of Property Act, 1882, which runs as 
underi 


“Where, with the consent, express or implied, of a person interested 
in immovable property, a person is the ostensible owner of such property 
and transfers the same for consideration, the transfer shall not be voidable 
on the ground that the transferor was not authorised to make it, provided 
that the transferee after taking reasonable care to ascertain that the trans¬ 
feror had power to make the transfer has acted in good faith ” 


transfe ree for value, who has purchased the property bona 
•SSa® rdue e ? quir y from the vendor will generally be protected 
ae person w ^° claims to be the real owner, but who had allowed 
not pass on as an ostensible owner Benami transactions are 

not thus without risk as far the real owner is concerned 


the traf.r™ / P 'S°L — J he burd "' of proving that the person stated to be 
~i ' ,nad " d of conveyance is only a benami-holder and not the 

ewde JS to^wt, up ° n v hc pcrso " ' ,ho “"'S' 5 lhe fact ’ The quantum of 
mto account he b ?' 8 , e ?' on “c S ,s ' bowc vcr, very little for the conns lake 
mm t V hats “ h '5 i, “ sac ‘ l °ns are very common in India II 

Character Of fhe.™ r ? al ' rab ' red lhaI > b ' evidence to prove the benami 
enSe aVa?' only be “'^mtannal and not direct The 

suit is filed bv dir « I r 1Ust c e u C ° 8cnt Bnd coavID cing However, where fl 

ME SS?iS%£t,i “•*• “» » lhe 


, Tests of a Benaml-Transaction 
, courts take into consideration for 
transfer are. 


—Some of the important factors which 
determining the benami nature of a 


(1) Source of consideration 

(2) Position of the parties 

(3) Possession of the property 

(4) Enjoyment of profits 

(5) Custody of title deeds 

(6) Subsequent conduct 

(7) Motive 


Z. 

3 


A Pappayamma * Rama Raju. A.I R 
Ramdee, AIR. 1931 P C. 175 


1962 Orma it and 


M*t Bibo v Sampuran Singh, AIR 
(leading cue), A I R 1962 Punjab 185 


1936 Lah 222, Partial! 


Manmohafidai* 
v Firm J«J R* 33 
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In deciding the benami nature of a transaction, the most important 
piece of evidence is the source of money.* But this is not the only criterion. 
Factors like the position of the parties, their relation to one another, the 
motive which could govern their actions and subsequent conduct, including 
their dealings with or the enjoyment of the contested property have to be 
taken into consideration. After all it becomes a question of probabilities 
and inferences from the evidence. The Indian Law does not statutorily 
prohibit a benami transaction, but following the principles of equily and 
general law, a transaction which is contrary to the public policy, or pro¬ 
visions of any law, or is meant to defraud the creditors or the taxing bodies 
or defeat the claims of an innocent transferee for value without notice from 
the benamidar, would not be upheld by the courts. 

Benami-purchases at Court-sales 

Section 82 saves in particular the sales held under : (1) Section 66 
of the Civil Procedure Code and (2) Section 36 of the Bengal Land Revenue 
Sales Act (XI of 1859). The object of these provisions is to discourage 
benami purchases at Court-sales. The scope of section 66 Civil Procedure 
Code has been stated in a Full Bench case of Andhra Pradesh High Court, 
Chilka Marti fCotaiah v. Addanki Venkata Subbaiah 4 5 6 as under : 

“Although section 82 gives statutory recognition to benami transac¬ 
tions, i. e., putting the property in false names, but section 66 Civil Proce¬ 
dure Code bars a suit by a plaintiff founded on the averments that the 
(defendant) auction purchaser in a court sale who has been given 1 a certifi¬ 
cate of purchase was not the real owner, but only a benamidar for the 
plaintiff.” 

A suit against the auction purchaser would only lie if it is saved by 
sub-section (2) of sectian 56. In this case the plaintiff had brought a suit 
on the allegation that the certified purchaser was an agent of the plaintiff 
and had purchased the property with the money advanced by the plaintiff. 

It was held that the suit was barred by section 66 sub-clause (l) and 
mot saved by sub-clause (2). 

In Bisben Dyal v. Kesho Prasad, 8 Privy Council, affirming the decision 
of the Allahabad High Court, 7 dismissed the claim of a plaintiff to a share of 
certain properties purchased by the defendant in a court sale benami on 
behalf of the plaintiff. K. Venkoba Rao after reviewing the entire case 
law on the application of section 66 C. P. C. has stated the scope of the 
section as under : 


4. Kadarnath Masani v. Prahlad Rai 1960 S.C. 213. 

5. A.l.R. 1962 Andhra Pradesh 49. (Leading easel 

6. A.l.R. 1940 P.C. 202. 

7. Bishan Dyal v. Kesho Parsad, A.l.R, 1937 All. 176. An illuminating discussion 

on the scope of Section 66 C.P.C. is found in this case. All the cases on the 
point have been reviewed. Some of them are: Kamurudin Sahib v, Noor 
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*’(l) Section 66 must be construed strictly as it encroaches upon 
the rights of the trLe owner remembering that benamt transactions are on'y 
being discouraged by the Legislature but are not being made illegal 

(2) Where a true owner recovers possession or has' always 1 been in 

possession and be bases his relief in the suit (other than that of possession 
or confirmation of possession) upon a title obtained by the purchd'e, the 
pros isions of Section 66 have no application, < 1 1 ’ M 

(3) The real owner, if he is in possession, can always resist a<suit 

by the certificate auction purchaser as a plaintiff , , , > 

(4) The real owner is entitled to maintain a sun'Tor specific ‘perfor 
mance of an agreement by the ostensible owner ^to transfer the property 
to him provided such an agreement is made after the'afi chon ^purchase ' 

(5) Where the true owner has dispossessed the certificate holder and 

is adversely in possession for over 12 years, he can maintain a scut for 
tecoyery of possession even against the certificate 'purchaser 1 becausd 
bts claim >s now based upon a different title and it is immaterial for him to 
allege or prove that he was the real owner at the date df the sale "■ » ' 

. ' , i, , ii I * 

Presumption of Advancement 


rrtml« ls # presumption or, Advancement which 

5,~™ P r?! 2 P a resulI ' n S trust arising from the purdia 
ses in the name or third persons or from voluntary efts Where 
a conveyance is obtained.he ni'me dr 'the wife or child or, 
EnelfshSiW .h?/, Ih r° <oa5,der3 "on 'bee is a presumption UDder 
Thfi is h <il7rd h nUnm ? r r e aa as l0,eDli " J "> b = 'he beneficial tnnsreree 
S KSefsvbere?hen£«2 fAd 2 anC ' m ' M Sach a Presumption arises in 

jointly us wile died in the life time of D D'devised all his orooerty m n 
favour of a youneer son The devio... , 1 7 ° a n,s prop \u“ 

ground that the other son or the deceased ‘'"' mcd . “ ,,r » Property on he 


Mi’wniul Uwun Sahib 
Subramaniam At>ar AIR 
WVJFC 12 B iij N ith D it 
! L.R 54 M LJ 462«A t R 
A 1 R 1951 Mad 943 


laiJtt 657 Subramantam Pillai v 

l <0 Mad 1156, Suraj flarain v Raian Laf AIR 
V ,oii he " DcVI A 1 R 1921 A11 135. Balram V Naktu 
1928 P C. 75 Suramryan v Venkata Subha Rad 


*" by K. Veokoba Rao. mi tdai p 185,186 

r Abo see Kcsavan Paman.bhan v Sanku Naryar. A I R 55s Kei 368 
9 <1738) 2 W 4 T 833 Kci 368 
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, ,There is,,consensus of judicial opinion that the presumption of 
advancement would not be raised in India where the nominal. owner is the 
child orthe wife of the real owner. The obvious reason is,the widespread 
practice' of purchasing property in the name of the wife or children in 
India. 10 The earliest pronouncement on the point is found in Gopeekristo 
V. Gangaparsad l ' In this,case, R purchased some property, m the name 
of his minor son Gangaprasad Afterwards another son Gopeekristo was 
born to him. R died leaving a will whereby he bequeathed^all his property 
to his two sons in equal shares. Gangaparsad claimed, the’ entire property 
on the ground that the purchase in his, name was made for his advancement 
of life and was not benami. It was held by the . Judicial Committee,,that , 
there was no presumption of advancement in ,India t fathcp1here was presurri- 
ption of benami in the circumstances of the' ca^C.‘ ’ In Guran V. Ram', 1 ?, , 
their Lordships of the Privy Council again observed that the doctrine of ‘ 
presumpt : on of advancement cannot be applied in India where different 
conditions attach to family life and where the sbcial~fe1a‘iibnships arC"of 'an" ‘ 
essentially different character: It was held 1 'that where'a Hindu* has^ddp'osi- 
ted money in a Bank in the joint names of himself and his wife and on the 
terms that it is payable to either or survivor does not bn his death'con- 
stitute a gift by-him to his wife. In Satyadeo Prasad .■ V: Smt Ghander Joti • 
Debi t 13 on review.of entire case law, it has.beeni'observed': 1 <• ’<•''< >> 

' i ' l j j \ i ' * * ‘ ' 1 ' ' ’ ' ‘ * * ' * i , ( ' * 'iJii-i 

f, , “The onus to prove a'transaction to’be a benami one is'otf the person 1, ’ 
who alleges'the same to-be benami. The apparent-state of affairs ihustbei taken 
to be real state of affairs unless contrary is proved. If the piirChase is made 1 
in the name of the wife or sons, the presumption of Hindudaw-*is in'favour >' 
of its being a benami purchase and the burden of proof lies on the party 
m whose ^name i.it,, was purchased to, prove that it was solely entitled to the 
legal and beneficial, interest in such .purchased-estate's..u-.-Eurthcr, the 
exception in English law by'ayay of advancement in favour of,wife, or child 
does not apply, ,in ; India, but, the relationship's a circumstance which is 
taken into,consideration ; in India in determining ^whether the transaction 
is benami or,pot, Vnd ;!) tf}e t.criterjon in .theseiCases is to consider; from what ’ > 
source the money ,conies with,which the. money, is paid.r-Jn such a- case 
the^onus is mot .pn ,.the. plaintiff; to prove,-that the intentidn was not to i 
acquire.fhe ; properties for the bepefit.of the wifeo in . whose i name they are ; 
acquired,.'rathe’r.jtiley'clearly'indicate that, unless there is evidencelto show 
the intention o'f the acquirer to'acquire the properties for'the benefit of the 
wife, the acquisitions in the name of the wife are for the-benefit--of the 
acquirer.” , r ^ , , ,, „ - 

,, , , \ { - , \ [ r ^ • ," ** V v c s 1 1 • J ‘ - • r - / 

Presumption of advancement,in case of Gift:, t , , , , , 

But where an intention to make.a gift to the transferee can . be estab- 
fished of infePred from'circumstances, section .82 would not be attracted. 

. ■ i j;.-, > . 11 • ‘ - 

i _ ' , .1 ’ : - ■' 

10. Kedarnath Motani v. Prahlad Rai.'A.I.Rc I960.S.C 2(3.'' 1 

U. ,(1854^6 M^A.,53./ ;1 , , . , r , • f . . r. ‘ > 'i ! 

12. (1928) 48 C.L.J 119 (P.C.)=A.I.R. 1928 P-C'. 172;' on the same point are : Shamfehu 
Nath v. Ipshkar.Nath, A.I.R. 1945 P.G. 10. (on appeal.'fronvA.I R.-1943 Lah. 321) "t 

13. r A'l R. 1966 Patna ItO , . ; 



384 


The Law Review 


Thus, where A makes a gift of certain land to his wife B, it would be held 
that she takes the beneficial interest in the land for it raay rightly be inferred 
flora the relationship that the transferor intended to make a gift in favour 
of the wife 14 

U would be incorrect to say that the principle of advancement would 
rever be attracted in India, especially in face of the illustration (d) to 
scctton 81 There are also a number of reported cases, where parties were 
either Anglo Indians or Europeans, that the doctrine was held applicable 
cn the groi nd that such persons generally follow the rule of English law 18 
In G Begum v M Gaziaddtn, it was held that in the erstwhile state of 
Hyderabad there is a practice of making gifts to wife and child by way of 
advancement in life 11 

Section 83—Resulting trust where a trust is incapable of execution 
or executed without exhausting trust property 


This section is based on the presumed intention of the settlor of 
certain property on trust It lays down that where property is transferred 
to a person on trust and the trust wholly or partially fails or the purpose 
of the irust is completed without exhausting the entire property, a resulting 
trust would arise in favour of the transferor The illustrations appended 
to section 83 best explain the scope of this section Where the settlor dies, 
a resulting trust will arise in favour of the residuary legatee or devisee or 
his intestate successor 


Sk eo Persbad Misir v Karim Bux” where no nakaf was found 
to have been created, it was held that the [property must go back to the 
J e P rc « ntatiye Where, purpose of trust fails or trust other 
wise comes to an end, resulting trust would arise in respect of the remain 
H in f iwour of the contributors 18 A resulting trust would arise 

where it is apparent from the instrument of trust that a residue would 
inSn! « S there r as n0 such ^"‘ainty, although eventually a 

f 1 y ft ° Ver afier executl0n of the declared trust» Where 
an amount to the Government for a specific purpose for 
building a female hospital, it is not an outright gift and if the purpose of 


16 


14 See illustration fd) to section 8| 

13 R 1,21 p 0 »• 1" E H C L«cu„ » Julia Lecua 

** ^*r ang , W ' (An8l ° rn dians) Clement Sargon v Mr* Mabel Sargoo 

AIR t9SS Nig 337 (Anglo Indians) 

Act*!* *” *P p l' catIon equitable general rate which i, bid do .„ , n ,he Tru.u 
Sheo Persbad Misir v Karim Bax A I R 1935 A ]j 45 g 
Pj-.,S»auiW GotmJjrajoluiOif.rortop,,,, AIR |M0 A-H p „d 
Lakshmananv Rammmy. A J R J9js Mad 64t 

N *'' ibA “' ah Me*,. h-R 
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the gift fails, the donor is entitled to the refund of the amount. Govern¬ 
ment is under the same obligation as a private citizen when soliciting and 
obtaining donations for public purposes 20 . 

Section 84—Transfer for illegal purpose 

This section speaks of a case where a transfer has been effected for 
an unlawful purpose and the transferor claims that he nevertheless remains 
the beneficial owner of the property. The following factors shall have to 
be established by the plaintiff to claim property from the defendant under 
this section : 

(i) That the plaintiff transferred property to the defendant for an 
illegal purpose; and 

(ii) That the defendant is in possession of the property transferred; 
and 

(iii) That the illegal purpose has not been carried out, 

Or 

That the transferor is not as guilty as the transferee, 

Or 

That the effect of the transferee to retain the property would be to 
defeat the provisions of any law. 

Thus, this section constitutes an exception 1o the doctrine embodied 
in the maxim: in pari delicto potior est condition possidentis.' 11 The object of 
the Legislature in enacting this section appears to be to resolve the conflict 
between the interest of public policy and unjust enrichment and is inclined 
to prevent undue enrichment. 

The following cases will help to understand the scope of this section: 

Section 84 would apply only when the transaction is void, illegal or 
incapable of being carried out. It will also apply where the fraudulent pur¬ 
pose has not been carried out. 22 But where the fraud has been accomplished 
or substantially accomplished the transferor cannot claim the refund of the 
amount or assistance of the court in any other manner 23 - In Immani Appa 
Rao V. Ramlinga Murthi, 24 the Supreme Court held that where both trans¬ 
feror and transferee were eqaully guilty of fraud and thereby the creditors 
of the transferor were successfully defrauded, the transferee would not be 


20. Stale of U.P. v. Sham Sunder, A.I.R 1961, All. 841. 

21 The maxim, only protects a partv in actual possession of an advantage, it cannot 
be the foundation of an enforceable right Krishna Rao v. Kodandraraa A.I R. 
1960 Andh. Pra. 190. Compare S-65 of the Contract Act with section 84 of the 
Trusts Act. 

22. Prabhu Mai v. Cabu Ram, A.I.R. 1926 Lah. 159. Raunaq Alt v. Sycd Nazir 
Hussain & others, A.I.R. 1924 Oudh. 321. 

23. Bai Devmani v. Ravi Shanker, A.I.R. 1929 Bom. 147 (151); Suryamal v. Dwarka 
Parsad, A.I.R. 1929 Pat. 127; Raja Gopalachar v. Sundaram, A.I.R. 1918 Mad. 148; 
Tirupathi v. Lahshmana, A.I.R. 1953 Mad. 545 (547) 

24. A.I.R. 1962 S.C. 370 



386 


The Law Review 


aided by the court to recover the property from the transferor Again 
where the plaintiff and the defendant entered into a partnership prior to the 
excise bid, whereby the plaintiff was to supply funds to the defendant and 
the defendant was to carry on the business and the business was accor 
dmgly carried out, the plaintiff’s suit for dissolution of the firm and rendi 
tion of accounts was dismissed on the ground that it lay outside the ambit 
of section 84 ** 

Where A paid certain amount m advance to B, under an agreement 
that B would transfer a service mam when enfranchised, which transfer 
was forbidden by law, and hence the agreement was void, the plaintiff 
could claim refund of the amount paid by him * # 

The subscribers to a kurichit fund (which was held to be illegal 
lottery within the meaning of section 294 A of the Indian Penal Code) 
bemg not equally guilty with the promoters could claim refund of the 
amounts subscribed by them 17 

Trustee exmalefico 


Under American law it appears that the Resulting trustee under 
Section 84 will be called trustee exmalefico Corpus Juris Secudum 
defines such a trustee as under 


' A trustee exmalefico is a person who, being guilty of wrongful or 
fraudulent conduct is held by equity to the duty and liability of a trustee 
m relation to the subject matter, to prevent him from profiting by bis own 
wrong r7 -* 


Section 85—Bequest for Illegal purpose or a bequest of which 
revocation is prevented by coercion 


fotf ^?' s 5cc, ' on bas to be read along with section 4 of the Trusts Act, 
i, To l an UoIawfuI purpose is void under section 4 Section 85 
Ew?,!?* T' Where 1 P ro P crt y has been transferred to a trustee for an 
?Sr: P ° SC ™ d 7 3 Wll! " "he* a legitee agrees with the testator 
m^ prOP % ny fo ' an unlawfi 1 purpose, the trust shall be held to be 
far 2,?* transferee| (legatee) would be deemed as a constructive tnis 
tee for the testator or his legal representative 

a " d ft, revocation of the 
b«3T«f SwISS* 8v ? oer , cl ™' ft' legatee must hold the property for the 
Dcneut of ihe testator s legal representatives 

hshed ^V°" 84 .° r 85 “E p,y wh " e ft' 'H'S'l purpose js accomp¬ 

lished or ts even accomplished substantially though not m its entirety. In 


25 Channya v Jamkamma A LR 1944 Mad 415 

“ *“' 7ap ” bh, ' ,,ra R “ v Sanya,t AIR ,925 Mad 8S! 

V Sesba Ayyar v Krishna Ayyar. (P D 1-59 Had 562. 

27 (a) Corpus Jura Secundum, Vol 89, p 7 jg ~ 
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Cbannaya v. Janikamma, 18 several persons entered into contract under 
which each was to advance a certain sum of money to one of them to bid 
at abkari auction, and as consideration for the money paid by them, they 
were to share in the business which that person was to bid for. There was 
profit in the business. A partner sued for the dissolution of partnership 
and accounts. It was held that the partnership was illegal ab initio and as 
such the plaintiffs could not recover money advanced to defendant. 

Section 86—Transfer in pursuance of rescindabie contract etc. 

Section 86 lays down that a constructive trust will arise in the follow¬ 
ing circumstances : 

(a) where the property is transferred under a rescindabie contract 
and the contract is rescinded; and 

(b) Where there is a voidable contract, i. e., contract induced by 
fraud, mistake etc. 

The principle underlying this fection is the general rule of Equity, 
that a constructive trust would be imj: csed on a party who has obtained 
property by fraud, mistake, coercion tr undue influence etc. 

The essentials for the application of this section are— 

(i) There must be a transfer of property under a contract; and 

(ii) The contract must be liable to be rescinded or induced by fraud 
or mistake, and 

(iii) The transferee has the notice that the contract is to be rescinded 
or avoided on the ground of voidability. 

What is rescission ? The relief of rescission is exactly the opposite 
of specific performance. It is one of the modes in which a contract may be 
discharged. Under the Contract Act parties get a right to rescind if the 
case falls under any of the Sections 19, 39, 53, 55, 67, 158 or in any other 
case when the contract is voidable. A contract is terminable, when an 
express power is reserved under the contract, or on the happening of certain 
event, e.g., when money is not paid in time, or if the vendor cannot make 
a good title, or if the contract is subject to the approval of a certain person 
and that approval is not given. Sections 27 to 30 of the Specific Relief 
Act, 1963 (corresponding to sections 35 to 38 of the Specific Relief Act, 
1877, since repealed), contain the law relating to the rescission of a contract. 
The basis of the law under this section has been stated in Rameshwar Samp 
v. Surajinal Shy am Sunder and another,™ as under : 

■ “Equity protects a person who has been defrauded and, therefore, 
declares that if the amount paid by . him can be traced in the hands 
of the person who has - received' it, the receiver is charged with a 


28. A.I.R 1944 Mad. 415. 

29. A.l R, 1955 All. 676. 
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trust for the benefit of the person defrauded The Jurisdiction is based 
on Fraud which must be prosed by clear evidence Three things give way 
in the court of Chancery—Fraud, mistake and accident The person 
defrauded can not only claim restitution from the person who has defrau 
ded him but also follow the property into the hands of a transferee without 
consideration or transferee with consideration with notice of the fraud " 


In Ramesfmar Sarup V Surajmal Shyam Sunder, A, posing him 
self to be the supplier of various goods, sent bogus railway receipts to 
his customers without supplying any goods thereunder As against the 
railway receipts, A, drew hund es and his customers B, C, and D paid the 
amount of the hundies through banks The amounts were credited to the 
account of A with the Bank In case of B and C’s credits, there was no 
withdrawal by A, with the result that the amount at A’s credit was larger 
than the claim of B and C In the case of D, however, A withdrew certain 
amounts after D’s amount was credited and so the amount m the account 
was less than D s claim A was declared insolvent and B, C and D applied 
under Section 4, Provincial Insolvency Act, claiming the amounts as their 
own It was held, “that section 86 applied to the case and the money that 
was transferred by the claimants to the account of the insolvent under a 
contract induced by fraud which was liable to be rescinded, was liable to be 
treated as trust money in the hands of the bank and not money over which 
the insolvents would have disposing power for their own benefit " Further 
S £!!, 0 c wa s applied and it was held, "that the money paid by B and C was 
identifiable and traceable and severable from the rest of the amount and as 
such B and C were entitled to the same As for D, he was held to have 
charge on the balance available, under section 66 ” 

frari 8 ♦ 1S r ? r/ma,f,r/a w,th sccl, ons 19 and 19(A) of the Con 

, a transfcree in possession under a voidable transfer becomes 
deWr Wtfh 1 nr?' ,° n , re 5 e, P t of the notice of rescission and shall 

conndemmn actual^paid'to^nm nCliC ' al ° WD " SubjCC ‘ ,0 ,hc re,Pm ° f ‘ h ' 

Section 87-Debtor become, creditor’, representative 

nlaced thls ?' ctlon •' that equity will not permit a person 

Sse th,, hr ,7 ? paci S *° i' tra y 'he confidence reposed in him even m 
han?cn,^o b! lh. h ? S ' lf . deb, ,°t to ,b ' Thus, where a debtor 

renmeutameonhr ”7 ° r hls c " d "°r or other*,,;becomes the leg, 
thf deb ratable^, bm - 5' I s bc ,rca,ed a trustee m respect of 
fic?arv 'f£‘r?« J* h , " d \ h ' «"»' °f 'he creditor shall be the bene 
eorSemlfivr nam " y ths ra P ac ">' of the executor or legal 

representative shall be kept apart from the capacity of the debtor 

as an oirrMm^HSfd. 0 V * d ! n " m ' r a'°' General a debtor was appointed 
as an executor under the will of a creditor It was h“td that he becomes 

fn £e S annJov C ed f Sc!fr <hc ^ tatC and as SUch 1S bound to invest the money 
r3, ' mE wh,ch be “ " ab,c 10 pw 


30. Mimulappa Rao, v Adrainutiaior General AIR 155, Andh Pr. 262 (1661 
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Section 88—Advantage gained fay a fiduciary 

(This is the most important section in the Trusts Act, and is of 
common application. The large number of illustrations appended to this 
section are very helpful in understanding the scope of the section, and 
must therefore be carefully read.) 

Principle— Section 88 is based on the well-known principle of justice, 
equity and good conscience that a person who stands in a fiduciary position 
to another cannot take advantage of his position in derogation to the rights 
of another, and if he does so, the advantage so gained enures for the bene¬ 
fit of that other person subject to the equities in favour of the former. 

In order to attract the application of this section as well as section 
90 of the Trusts Act, it is not at all necessary to establish fraud, misrepre¬ 
sentation or undue influence by the defendant. I his section is meant to 
protect the sanctity of FIDUCIARY relationship. , The essentials for the 
application of section 88 are : 

(1) Fiduciary relationship between the plaintiff and the defendant; 

and 

(2) that the defendant gained advantage ; and 

(3) that the advantage was gained by the defandant by availing him¬ 
self of the fiduciary relationship ; and 

(4) that the advantage gained was derogatory to the interests of the 
plaintiff. 

Where afore-said factors are established, the defendant would be 
deemed a constructive trustee for the advantage of the plaintiff. Section 
88 enacts the equitable principle that a person who abuses the fiduciary 
position and gains advantage thereby to the prejudice of the beneficiary, 
shall restore the advantage to the beneficiary. In other words, where a 
person is bound to protect the interest of another person, according to the 
general sense of the society and he gains any advantage derogatory to the 
interest of the protege, he will be held to be a constructive trustee for the 
protege. 

Fiduciary Character defined 

“When two persons stand in such a relation that while it continues, 
confidence is necessarily reposed by one and the influence which naturally 
grows out of that confidence, enables the other in whom the confidence is 
reposed to exert influence or dominion over the confiding party to his own 
benefit and advantage at the expense of the person trusting him, the relation 
existing between them is of a “fiduciary! character”; and it means and 
includes various kinds of relations in which one holds the position of 
influence and dominion over the other. Relations existing between a 
parent and child, guardian and ward, husband and wife, doctor and patient, 
principal and agent, lawyer and client, trustee and beneficiary, spiritual 
adviser and disciple etc , are of fiduciary character.” 31 


31. See La' v of Tiusts by O.P. Aggarwala, !96t Edn , p 650. 
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In Re Coombar , 33 Moulton ) observed that fiduciary relationships 
are of many types, they extend from the relation of myself to an errand boy 

who is bound to bring me back my change, upto the most intimate ana 

confidential relations which can possibly exist between one party ana 
another, where one is wholly id the hands of the other because of infinite 
trust. \n hra " Fiduciary duty may arise not only from trust but also ex 
lege and ex cortvenuone Thi duty is that the person subject to H, must 
not become auctor m rent suam It applied to tutors and curators in cwu 
taw It applies also to judicial factors appointed by the Courts and to 
partners and agents under a contract of agency and to trustees under a 
settlement or under a will This, however, does not exhaust the list 

In the following cases, there will be fiduciary relationship — 

Trustee and beneficiary, 35 Executor and legatee, 34 a partner and 
copartners, 35 Agent and Principal, 3 *, Director of a company and the 
company, 57 Promoters of a company and the intending purchasers of the 
shares. Legal adviser and the client, 48 Guardian and ward/' Administrator 
and the legatees, Parent and the child, Husband and wife. Medical adviser 
and patient and mortgagee and mortgagor 

In the following cases there w»l> not be fiduciary relationship — 

' Co heirs and co owners, 40 Co sharers in land, 11 Banker and cus 
tome\ Widow and reversioners, A liquidator and the creditors and the 
subscribers to the company in liquidation 

Doctrine of constructive fraud 

, S 88 embodies the equitable doctrine of constructive fraud Con¬ 
structive fraud is a creation of coUrts exercising equity jurisdiction, direc¬ 
ted against conduct which might be free from moral turpitude or actual 
evil design but which might cause injury in a confidential relationship or 
of the public interest."* 1 , , , 


n fJ9JJ) l Cb 7 2) 

33 Section 6? Illustration (b) and (c) > ' 

J4 Ibid illustration fa> ' , 

J5 Ibid illustration (d) (e) (ft. -' ' 

J6 ibid illustration (gj 1 - ' ’ 

}1 India S AH Ltd v Estate of v Ramaliogam AIR 19}3 Mad 694 
JS Nagendrabata v Dinanatb, (Pleader and client case) A PR 1924 p Q 34 

39 Section 88. illustration lb) 

40 Khatoon Bi v Abdul Wahab, AIR 1939 Mad 313, Abdiil Saraad Khan v 
Jan AIR 1025 Mad 1149 

<1 Narlndranaih v llarindra Nath, AIR I9J8 ca! 500 

42 Nellie Wspsbare v Tierce Leslie AIK i960 Mad 410 (Secretary ol Company 
buying «tare of Company after negotiating with shareholders of company 
Fiduciary relationship established, (Read tbe authority in original} 
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Illustrative Cases 


Partnership = 

In Alimed Musa v. Hakim Ebrahim , 4S Privy Council held that where 
after the dissolution of a partnership by the retirement of a partner, the 
other partners continued the business of the firm using its assets for that 
purpose, and on the dissolution of the firm one of the partners retained 
assets of the firm in his hands without any settlement of accounts and 
applied them in continuing the business for his own benefit, he may be’ 
ordered to account for these assets with interest thereon and this apart from 
fraud or misconduct in the nature of fraud. Section 88 is attracted in the 
case of claims by one partner against another and such trust may arise 
either from actual fraud (as indicated in sections 89 and 90) or from cons¬ 
tructive fraud, referred to in sections 91 to 93, as also from same equitable 
principle independent of the existence of any fraud as indicated in sections 
94 of the Trusts Act- 41 The first part of section 88, contemplates that the 
pecuniary advantage to be gained by a partner or other person in a fiduciary 
capacity must be in dealings with some third party and the words, by' 
availing himself of his character, clearly imply that at the time when the 
transaction takes place which results in pecuniary advantage, the partner 
must be purporting to deal with third party as a partner acting on behalf 
of the partnership and also that the third party must be under the impres¬ 
sion that he is dealing as such. 45 Renewal of lease by one partner does not 
necessarily enure for the benefit of all the partners. Under the English 
law of Trusts there is a presumption of fact as distinguished from presump¬ 
tion of law that the renewal of lease enures for the benefit of all the part¬ 
ners The Indian Legislature has substantially adopted the English law, 
while enacting the rules in sections 88 and 90 of the Trusts Act. 46 

In the leading case, Gnpinarain v. Kunj Behari Lai ,* 7 section 88 was 
applied to the case of a trustee. Kunj-Behari Lai was the vice-president of 
a Board of Trustees. There was an auction sale in execution of a simple 
money decree in favour of the trustees, in which a mortgage bond comp¬ 
rising inter alia a village of which two-thirds formed trust-property was 
auctioned Kunj-Behari Lai in his capacity of the vice-president, advised 
the Board to purchase the bond. On the failure of the trustees to purchase 
the bond, Kunj Behari Lai purchased the bond at'a very low price. Kunj 
Behari Lai was held to be a constructive trustee of the bond/or the benefit 
of the trust. 

There is .a fiduciary relationship between the surviving partners and 
the former partner or his representatives and the surviving partners shall 
hold any benefit gained for the benefit of the former partners. Section 37 
of the Partnership Act is to the same effect. 45 


43 A.l.R. mi P.C. 116 . 

44 Parvudyal v. Ramkuraar, A.l.R. 1956 Cal. 41. 

45 Dev Sharma v. Laxami Naryan, A.l.R. 1956 Punj. 49 

46 G.C. Chetty v. C.S. Chatty, A.l.R. 1959 SC 190. (A.[ R. 1949 Mad- 860 
reversed). 

47 Gioi Narain v. Kunjbeharital I.L.R. 34 All 304. 

48 Ratnnaryan v. Kanshi Nath, A.l.R. 1954 Pat 53. 
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Agent 


Where an agent receives benefit adverse to the interest of the princi¬ 
pal, he holds that interest for the advantage of the principal ** The baste 
principle on which this section is based is that equity would not allow any 
person to keep any undue advantage gained 31 the cost of a person who has 
repos'd confidence m the defendant This is called the doctrine of unjust 
enrichment against which the Chancellors gave relief to the aggrieved 
party 


To sum up, it ts always a question of fact, whether a certain relation 
ship between the parties is fiduciary or not A constructive trust would 
arise where a person holding fiduciary capacity gains any personal advantage 
or acquires pecuniary benefit derogatory to the interest of his protege by 
availing himself of such position A constructive beneficiary can follow 
the trust property to which he is entitled in its original or converted form 
as long as it is traceable into the hands of the constructive trustee as well as 
any transferee from him without consideration or with notice of the 
beneficiary’s right 

Section 89—Advantage gained by exercise of undue influence 

Thu'section is based on the equitable doctrine of undue influence 
It is complimentary to section 19(A) of the Contract Act and gives relief 
irrespective of fraud or misrepresentation Courts of Equity or Law have 
never set aside transact ons on the ground of ihe folly, imprudence or want 
of foresight on the part of a party It would obviously be to encourage 
folly, recklessness, extravagance and vice if the persons could avoid Han 
factions which they foolishly entered into On the other hand to protect 
people from being forced, tricked or misled in any way by others into part¬ 
ing with their property is one of the most legitimate objects of all laws and 

equitable doctrine of “undue influence” has grown out and developed by 

the necessity of grappling with insidious forms of spiritual tyranny and with 
the infinite varieties of ffntrrt r J J 


To prove undue influence it must be established that a person was . 

(a) tn a position to dominate the will of the other party, and 

(b) that he used that position to obtain unfair advantage for him 


There is a statutory presumption that a 
dominate the will of the other party— 


person is in 


a 


position to 


(a) where he holdi a real or apparent authority over Ihe olber, or 
TO where he stands in a fiduciary relation to the other, or 


(c) »here he contracts with a 
porarily or permanently affected by 
bodily distress 


person whose mental capacity is tern 
reason of age, illness or mental or 


49 Nellie WapsW v Pierce Leslie & Co., A 1 R. J9C0 Mid 410, tLeadio* case) 
Kamasamj Cfccitjr r Karcppan Chesty, AIR 1916 Mad 1133 
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It is not only special relations arising from certain situations, 
such as, parent and child or guardian and ward, that are jealously guarded 
by the courts, on the other hand, the equity courts give relief in all cases and 
tn variety of relations in which dominion may be exercised by one person 
over another. 


Gainer other than infiuencer 

The person gaining advantage need not be the infiuencer himself 
Any person gaining advantage as a result of the exercise of undue influence 
on the transferor by a third person will also be the constructive trustee vis a 
vis the transferor, where he is a transferee without consideration. But 
where the transferee has paid the consideration under a contract and had 
no notice of the fiduciary relationship between the parties, the transferee 
will not be a constructive trustee and will be able to retain the benefit. A 
transferee with consideration but with notice of the exercise of undue influ¬ 
ence—which includes knowledge of the fiduciary relationship between the 
infiuencer and the influenced-vvill be a constructive trustee and will not be 
able to retain the benefit gained. Since the transferee is deemed to be cons¬ 
tructive trustee, the transferor can follow the property or benefit into the 
hands of the transferees from the transferee subject to the provisions of 
sections 63 and 64 of the Trusts Act. Section 96 also protects the rights of 
transferees in good faith for consideration. 

Illustrative cases 


In Espey r. Lake , E0 a young lady who had just come of age stood 
surety for her step-father Speakman who owed money to Lake on the basis 
of promissory note. She lived with her mother and step-father from her 
infancy. Since the young lady had not received any consideration for the 
note, her liability as surety was set aside. 

In Archer v. Hudson, 61 the parties who stood in fiduciary < relationship 
were uncle and niece. The uncle over-drew the account at his bankers and 
the niece stood a voluntary security for the debt. The Bank knew the 
relationship of the two parties. The niece was held not liable for the debt. 
In this case the third party was merely aware of the confidential relation 
between the parties and had no knowledge of the exercise of the undue 
influence. 

In Lankashire v. Black 62 a married daughter living with her husband 
and away from her mother had at the mother’s request entered into tran¬ 
sactions with the mother’s creditors with a view to help her. The daughter 
was held not bound by the transaction. 


50 .11852) 10 Hare, 260; 90 R.R. 362. 

51. {1844-46) 7 Beav. 55s; 64 R.R. 152. 

52. (1934) l K.B. 380. 
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A faiflandv Fmng n A and B consented to postpone the payraen' 
of £5,000, due to them from C in consideration of C procuring and 
giving them the plaintiff’s guarantee for that sum, and C at the same 
time informed A and B that the plaintiff was his niece and was possess 
f d °[ C l 1S ] i property, that she had resided with him for some time, 
that he had been her guardian and that she had been ol age for about a 
year and a half The guarantee was held unenforceable by the creditors 


Section 90-Advantage gained by qualified owner 

Section 90 is one of the most important sections m the Trusts Act 
™ cas sect’Qh 88 applies to cases where parties stand in fiduciary rela 
o each other, this section applies only to cases where a qualified 
Sams advantage at the cost of the persons who are inter sted to the 
In 0the Z wo , rds t i? e P nnc 'P ,e or section 88 has been extended to 
cacee th ' S , Se:tl0 2 A tenant for life, co owner and raort 
“Vof the instance* of the qualified owners The three illus 
a SCClIon 90 rcs P ecl|v ely deal with the cases of tenant 
sSch thatch lTJL aad These and the like relationships are 

stances Firln™.-V ISC | a c ° nfl ‘ ct ° r dut y and interest in certain circum 
qua the other nirc y rcla ‘ lon ' ht ? ,s implicit in case of a qualified owner 
KemEffnr’ are s'” 1 rc ' ,cd '» properly’ The basts of 
rnLoarrofit i' a ,nmce °“Bl>‘ not be permitted to 

to attrac P t this section 6 ' The following factors must be establ.sbrd 

and <a) T1 " dcrendant 11 a qualified owner in relation to ihe plaintiff, 

advantagein’dlroSnTf.hl^°“of«tepS^'J - ' Ea '"' d “ r,a '“ 

of his'position tV's^h' Whe'rVa'uuaHi ad '' anu S e r by availing himself 
any advantage under the oircumstances SDcSTh”" P r0 P' rly |al ” n S 
structive trustee for other persons becomes * ' 

Tenant for life 


Illustration fa) to section 9' 
renews the lease the renewed les 
are interested in the old lease 


is explicit Where a tenant-for-hfc 
enures for benefit of the persons who 


Co owner 


other co owners t0 Thus°where "a C ° OWDCr ,S 8 qualified owner qua the 
circumstances adumberated in sectmn° o!T iPT ,5 ny advanta E e ,n ** 
constructive trustee for the benefitJ^.i. hc ho,ds thc P r0 P, crt y as a 
c oenem of other co owners In the leading 


53 

54 


< 1846) 15 Sun 437, 74 R.R 115 

Morthi aTr^'a i 1 * m " SC ”»• K - 

Tra. Co 375 P„L P ,jr K £° d * **■» - Aetbe. AIR »» 

8 Ka,yana Stradaram AIR. 1957 Mad 472 



The Law Review 


395 


case, Deonandan v. Janki Singh, 55 their Lordships of the Privy Council held 
that a certain measure of candid dealing and good faith is necessary among 
co-sharers and so where a co-sharer commits default in payment of reve 
nue with the design of bringing the shares of others to sale and himself 
purchases the property at the revenue sale, he is bound to reconvey to his co¬ 
sharers their respective shares, on receipt of proportionate expenses 
properly incurred. 

The relationship of one co owner towards another is not strictly of 
a fiduciary character in that there is no obligation on the part of the co¬ 
owner to protect the interest of the other co owner. For granting equitable 
relief under section 90, a co-sharer who purchased the property in the 
revenue sale etc., must be held to be guilty of some sharp practice which 
would be inconsistent with any relation of mutual confidence between co- 
sharcrs. 66 

Mortgagee 

Illustration (c) has very often been attracted in cases of the mortga¬ 
gee acquiring the mortgage property and then being compelled by the 
mortgagor to redeem the mortgage. In view of the illustration where a 
mortgagee of land who allows the rent of the land to fall into arrears and 
then purchases the land m the auction, is deemed 1o be a constructive 
trustee for the mortgagor and liable to submit to redemption. In Sidha- 
kamal Nayan v. Bira Naik, 87 Supreme Court held, that where a mortgagee 
of tenancy purchases equity of redemption in a court sale under a decree 
for rent, there will be no merger of the interest and mortgagee was liable 
to redemption. In Mrutunjay Pani v. Narmada Bala 58 , Supreme Court 
held that in view of section 90 illustration (c), where a mortgagee in 
possession who is bound io pay the rent, allows the rent to fall into 
arrears and purchases the mortgaged property in the sale held to recover 
the arrears of rent, the mortgagee rights do not merge and the mortgagor 
can redeem the mortgage. In Basmati v. Cbamru Rao, M part of one 
holding was only mortgaged, and the mortgagor and mortgagee both were 
liable to pay ihe rent of their respective estates. Both defaulted. The 
estate was sold for the arrears of land revenue. The mortgagee purchased 
the land. As the default of the mortgagee was substantial, it was held that 
the mortgagee held the land as a constructive trustee and therefore the 
mortgagor could redeem the mortgage. However, in Sachidanand Prasad 
v. Sbeo Prasad Singh, 60 , it was held that the default of the mortgagee was 
very small as against the fault of the mortgagor, hence it could not be said 
that the mortgagee took advantage of his position, as such, consequently the 
mortgage stood extinguished. 


55. A.IR 1916 P.c. 227. 

56. Balbhadra v. Nirmala Suodari Devi, A.I.R 1954 Orissa 23; K. Visweswara v. 
K Krishoamurthi, A.I.R 1957 Andh Pra. 337; Narabari v. Muralidbar A.I.R. 
.1957 Orissa 151; Deo Nandan v. Janki, A.I.R 1916 P.C. 227; Satish Kanthe v. 
Satis Chandra. A.I R. 1920 Cal. 26. 

57. A I.R. 1954 SC 336. 

58. Mrutunjay Pani v. Narmada Bala, A.I.R. 1961 S.C. 1353. 

59. Basmati Devi v. Chamru Rao (1965) 1 S.C.J. 556. 

60. Sachida Nand Prasad v. Babu Sheo Prasad Singb, (1965) II S C.J. 458. 
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In Bbagwati Pillai v Parvatbi Pillai, 81 Kerala High Court held that 
where a mortgagee defaults to make a payment which he is bound to make 
and the mortgaged property is consequently sold in execution of a decree 
or under the Revenue Recovery Act and the mortgagee either purchases 
it at a revenu- sale or the execution sale m the name of a benaraidar for 
him or purcba>es it from a bon3 fide purchaser in execution, section 90 
would be att acted and the mortgagee has to hold the property for the 
benefit of the mortgagor and submit to redemption by him Some other 
cases on the point are listed in the footnote t! The principal of section 90 
was applied in a case where a mortgagee who held an instalment decree 
igimst the mortgagor agreed not to execute the decree but in breach of 
the agreement and trust with the mortgagor reposed in him, the mortgagee 
executed the decree with a view to extinguish the equity of redemption, 
it was held that the mortgagee shall have to submit to redemption by the 
mortgagor ,s 

Where certain mortgaged property was sold for arrears of revenue 
owing to default of mortgagee and purchased by a stranger, who later sold 
it to the mortgagee, it was held that the mortgage was revived 84 

Other qualified owner 


A Hindu woman is not a qualified owner ora tenant-for-life in the 
>cnse in which these expressions have been used in section 90 But accre 
i!r?w a »? ind P , w "?'° w t0 her husband’s estate partake of the natur* 

HmS? w te „ U ls , of *J ttIe ra 2 ra * nt whether lb«s rule of law is one o[ 
owner ofTh-m ,S * ased on 90 ° f Truits Act A lessee is a qualified 
of propcrty 1D as much as fae exercises the power of the landlord 
SfL i,rr cc r? f h,s ,easc and B‘ve consent to 

merest thr lSSf* a\ ‘I ga,ns an y advantage in derogation to the 
lord! * ’ th landIord * he faolds that advantage for the benefit of the land 


Section 91-Property acquired with notice of the existing contract. 


■ co, ? ,S *52*? r rCCa,,S i SCC l l0n 54 of thc Transfer of Property Act, 
.A contract Tor sale of immovable property docs not, of itself, 

mch'anwlS»?n« ,Il iJf« r » Clla * r8e OD ’. SUCh P r °P er, y Under the Indian law, 
ammJ nnt tra f t mercly g ' ves nse ,0 a personal obligation 

arising out of contract A personal obligation is not enforceable against 


61 

62. 


63 

61 

65 


A I R 1958 Ker 230 

353, P Kathijayani v Panic 
*. ** * 1?' ” 8 * a rayan a Kekunnaya v Melothchathufcuttl Nambfar 

AIR 1959 Ker 94 J 3 yP r „ ad Choubyy Sffl| ^ A , R WJg , 

UmnoSloth v Cjnkann Sln S h A I R 1958 Pat. 302 (AIR 1949 Pat If 
overruled) Subedar Ral v Bachal Pandey AIR I960 Patna 423 
Ra^iih.n Lal v h Chandra Slnh? A I R xmlTl* 

J 1 U “ , J i T V P Rac « Knshnappa. AIR I957 A ndh Pra. 43a 
Section 54, Transfer of Propeny Act, 1832. 
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third persons into whose hands the property might have passed, except 
against a transferee with notice thereof or a gratuitious transferee. 68 Section 
91 lays down that where a person acquires property with notice that an¬ 
other person has entered into an existing contract affecting that property, 
of which specific performance could be enforced, the former must hold the 
property for the benefit of the latter to the extent necessary to give effect 
to the contract. In other words the transferee of property with notice of 
the existing contract, holds that property as a constructive trustee till such 
time that the prior executable contract may be specifically performed. The 
equitable doctrine of notice is the foundation of this rule. Contract for 
sale of immoveable property gives rise to a fiduciary relationship between 
the parties. 87 

Section 91 has no application to cases of compulsory acquisition 
under the Land Acquisition Act 69 . The trust under section 91 arises by 
operation of law, and is not a trust for a specific purpose falling under 
section 10 of the Limitation Act, lv08. Where A agrees to sell his house 
to B but subsequently sells the house to C with notice of the prior 
agreement to sell and on learning about the sale to C, B obtains a sale fro.u 
A. the benefit of the obligation arising out of the contract to sell in favour 
of B became annexed to the ownership of the property and B is entitled 
to obtain declaration of his title to the property and he is absolved from 
filing a suit for specific performance against A or C 69 

Section 92—Purchase by person contracting to buy property to be 
held on trust 

Where a person contracts to buy property to be held on trust for 
certain beneficiaries and buys the property accordingly, the beneficiaries 
can enforce the contract and oblige the promisor to transfer the property 
to the trust. This section is based on the maxim of Equity. “Equity 
will deem that as done which is intended to be done.” This section also 
protects the rights of the person who stands m the fiduciary position. 
The contract to buy for the benefit of another creates fiduciary relation¬ 
ship between the promisor and the person to be benefited. 

Section 93—Advantage secretly gained by one of the several com¬ 
pounding creditors 

This section is based on public policy. Where there are a number 
of creditors of the same debtor, each of them is deemed, in any suit or 
petition filed by the creditors, to be acting in the representative capacity 
and as such fiduciary relationship arises between them. If the creditors 
make an arrangement whereby debts are compounded, and any one of the 
creditors gains an advantage over his creditors secretly, he would be deem¬ 
ed by virtue of this section to hold such benefit for the advantage of the 
other creditors. 


66 . Section 40. Transfer of property Act, 1882. 

67. Mobd. Abdul Jabbar v Lalmia, A.I.R. 1947 Nag. 254. 

68. Sadei Sahu v. Chanriramani Dei A.I.R. 1948 Pat 60. 

69. Chand Mohammad v. Murtuz Khan, A I.R. 1958 Bom- 194. 
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Section 94—Constructive trust in cases not expressly provided for 


This is a residuary section Sections fO to 93 are mere illustrations 
of the circumstances where constructive trust may be raised by the opera 
tion of law Section 94 purports to protect every fiduciary relationship 
and enacts that the court may raise a constructive trust in any circum 
stance where a person having possession of the property has not the whole 
beneficial interest therein The three illustrations given in the section 
indicate the scope of the section Where an executor delivers the assets 
of h's testator B to the legatees without having paid the whole of B’s 
debts, the legatees will be constructive trustees for the creditors to the ex 
tent of the just demands of the creditors to the extent of the assets 
received by them ft is because the executor is required to satisfy the 
demand of the creditors before distributing the legacy to the legatees 


The second illustration speaks about what is called a trustee de son 
tort in the English Law of Trusts A person who by mistake or otherwise 
assumes the character of a trustee, when it does not really belong to him, 
is called trustee de sort tort Thus, where A transfers certain property to B 
in trust for C, and D a stranger dispossesses B and professes to hold the pro¬ 
perty for the benefit of C, D becomes a trustee de son tort for the benefit of 
L A trustee de son tort is, therefore, a creature of operation of law, lllus 
A!i W , n D $ b r e rcad do 11 *"*** section 126 of the Transfer of Property 
aci ljssz A girt is ordinarily irrevocable However, there can be an 
agreement between the donor and the donee that on the happening of cer»a n 
is J 10 * w,l ^ ,n Me will power of the donor, the gift may be revoc 
d<!Lrr n^ C r d ,? a ° r < -, . A .? ond,t,on is wjthm the will power of the 

126^5 the^ame^ 0 . 1 v ? ld Must rat ion given under section 


e as illustration (c). to section 94 It runs as under 


.hf ! 1 p 5 10 B ’ rc! ''viDg lo himself. Mb B’s assent, 

the right to lake hack at pleasure Rs 10,000 out of ihe lakh The gift 
bolds good as to Rs 90,000, but ,s void a, lo fe * 

to belong lo A" 


gift 

10,000 which continue 


According to section 94 the donee holds Rs 
trustee for the benefit of the donor 


10,000 as a constructive 


In Varandavan V Parshotam,"-. on the dealb 
of a minor, the uncles of the minor assumed management 
property and collected outstandings recoverable by the 
collected 1 UDC,CS werc C0nstructive trustees to the extern 


of the father 
of the minor's 
father It was 
of the amount 


<9-iu Vmndvan v. PanhoUm, AI R. 1927 Bom- 1< d 
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TRUSTEE DE SON TORT (TRUSTEE OF HfS OWN WRONG) 

. A trustee de son tort (trustee of his own wrong) is a person who 
intermeddles with the trust-property or does any act which belongs to the 
office of the trustee. 70 “If a person by mistake or otherwise assumes the 
character of trustee, when it really does not belong to him, he becomes a 
trustee de son tort.” 71 (Lewin) 

_ “Where a stranger to a trust assumes to act as a trustee, and in that 
capacity receives trust property, he is called trustee de son tort, or a 
trustee of his own wrong. 72 “Trustee de son tort is one who of his own 
authority enters into possession or assumes the management of property 
which belongs beneficially to another.” 73 

Liability of trustee de son tort 

A trustee de son tort shall be answerable to the rightful trustee or to 
the beneficiary, to the extent of the trust-property which may have come 
into h<s hands, after deducting payments made to the rightful trustee and 
payments made in due course of administration of the trust In other words, 
when trust-property comes into the possession of a stranger to the trust 
who chooses to take upon himself the business of a trustee with relation to 
such property, he may be called upon by the rightful trustee or the bene 
ficiary to account for the moneys or property he has received exactly in the 
same manner as a properly appointed trustee would have to do. Such a 
person cannot sit upon his own wrong and escape liability, by pleading that 
he had no right to act as a trustee. Trustee de son tort may therefore be 
called de facto trustee. In order that a trustee de son tort may be liable to 
account to the beneficiary or rightful trustee, the trust property should 
actually be vested in him or so far under his control that he may be in a 
position to require that it may be vested in him. 

The basis of the liability of the trustee de son tort is the equitable 
principle of unjust enrichment. The equity courts extended the rule of 
constructive trustee-ship not only to all types of fiduciary relationships but 
also to strangers who intermeddled with the trust property or assumed by 
mistake or otherwise the role of a trustee. 

Law treats a de son tort trustee in the same way as an express trustee 
in the matter of his liabilities and powers but he has no rights. He is, 
therefore, liable to account for the property etc- in his hands. He cannot 
confer any right upon himself because a person acting in a wrongful manner 
cannot legally confer any right upon himself although he may subject him¬ 
self to certain liabilities. 71 


10 Section 303 or the Indian Succession Act, 1925, defines - ‘Executor-de-son tort, i e., 
of his own wrong and section 304 defines the extent of his liability. The Indian 
Law Commission has recommended the inclusion of a provision defining the 
liability of a trustee de son tort in the Trusts Act. {See 17th Report of the Law 
Commission, pp. 5, 6 and 36). 

71. Lewin on Trusts. 15th Edn., p P8. 

72 D- Bose. 'Text Book of Equity’. 3rd Edn., p. 124. 

73. Law Lexicon of British India, p 1299 and Corpus Juris Secundum, vol. 89. p- 716. 

74. Raja Peary Mohan Mukberjec v. Manohar Mukherjee, A.I R. 1924, Cal. 16J; 
Behari Lai v. Shiva Naryan, A I.R. 1924 All. 88. 
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Trustee de son tort and constructive trustee distinguished 

A trustee de son tort is not the same thing as a cons,ruc '' t ve 
The former voluntarily and consciously assumM the ch|' acter ° and „ 

» hereas a constructive trustee has no intention to act as a u 
Subjected to the duties and liabilities of a trustee against his will W 
operation of law 

Right to sue 

A trustee de son ton has the right to sue in his own name no\ [for 
his own benefit but for the benefit of the trust Such cases are y 
found With regard to charitable or religious endowments 

Section 95— Obligor’s duties, liabilities and disabilities 

The duties of an Obligor (constructive trustee) are the same M “f 
an express trustee Similarly an Obligor is subjected lo the same j™ 
tics as an express trustee with very little difference The difference b 
the disabilities of an express trustee and a constructive trustee is , 

(a) Whereas an express trustee cannot claim remuneration for his 
ifcill and loss of time etc . a constructive trustee can clatm remuneration 
tw skill and loss of time ifhe rightly cultivates the trust property or emp¬ 
loys it in trade or business 

(b) Whereas an express trustee cannot become a purchaser, of les sc « 
or a mortgagee or the trust property, a constructive trustee, i e , a P crso “ 
who holds property by virtue of contract for the benefit of another person* 
may buy or obtain the lease or mortgage of such property from the bene¬ 
ficiary without the permission of the Court 

In other word> a constructive trustee does not suffer from the disabi 
itics stated in sections 50 and 53 of the Trusts Act 


By virtue of section 95, a mortgagee in possession, though not a 
trustee in the strict sense of the term, holds the same in a fiduciary charac¬ 
ter He is, therefore, liable not only for the income he has actually receivea 
but also what he would have received but for his negligence as long as he u 
n po»session of the property. A mortgagee in possession is liable ior 
negligence and must keep the property in proper order u 


15 Mahadeo Prasad Singh v Karta Bharti. A 1 R. 1935 P C 44, <A person who was 
rot a dejore rnahant but was treated as such by all persons, was held entitled to 
recover property for the benefit of the mutt), Subramanla GurukaJ v Rao Sahib 
AIR 1940 Mad 617* (On the death of a Jagjrdar, the anccessor took no step* t® 
take control of the trust property and the Court of Wards continued to administer 
the trust property A servant removed by them was held to have been validly 
removed) Also Gopal Dutt v fla6u Ram, A LR, 1936 All 633. Sheo Ramji * 
Ridhnath Mabadeo, AIR 1923 All 160 

16 Cben Shankar Lai ▼ United Bank, A.LR. 1955 CaL 569 
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Section v6—Savings of rights of bona fide purchasers 

This section reiterates the general rule that no obligation in the 
nature of a trust within the meaning of Chapter IX of the Indian Trusts Act 
would arise where it would amount to the evasion of any law for the time 
being in force. This section further protects the rights of a bona fide puri 
chaser for value. In Kadir Bathummal v. Meera Melial Ammal,” the Madras 
High Court held, that where the business of a deceased Mahomedan was 
carried on by some of his heirs and properties were acquired by the adult 
heirs'out of the profits of the business, the minor heirs were entitled to a 
share in the properties so acquired. The relationship between the adult 
members and the minors was held to be covered by the provisions of section 
96 and therefore the purchasers from the adult heirs could escape liability 
only if they could prove to have purchased the property bona fide and for 
value and. without notice of the constructive trust. 


MARRIAGE of impotent persons under 
HINDU LAW 

Paras Diwan 


valid 1 U UnL l r^e° d m°.|9 l j5 d ' I H!ndii^ arnaE if of ,. an lm P olpnt Parson 11 

ourH.gh^rr<!acse. H c? d H “ ^S“ a ««<««? 


among our High Courts one set of Hn>h ^ b ,. cen a coa, roversy 
a marriage is void * others hold mot w Sh C ? uns takin S the view chat such 
submission, even thoueh the J « S 1 t cb a marr,a g e ** valid 5 In our 
would be rather too much to JJ IC tCXl ° n thc matler > 11 

of the marriage of an impitent y perton l,rSa8eSWere 10 f2V0Ur of vaI,d,ty 


founded on the foHowmg "textnfM* va i ,d, * y of the impotent’s marriage i 
the Chapter on InberSe wh,ch ’ ,l may be noted . occurs .. 


theofr.sprmgofsuchamone^he S m^h UldSO u m .? owdes,re to takc a wjfc ' 

To understand the real im^nft chl,drcn ,s worthy of share 
also be quoted mport of this verse the two earlier verses may 


so are persons bora Mind’s ar r f ? ,c '' J<Jc ‘ I from a share of the 

thn dumb, and those who havcTst a sense H?'- a! wc " a! madmen, td.ots, 


wh ad n° Etbcm Eoot l aad raiment' without ^? 0 7 S ^ lbc * aw l should give even 
»ho does not give will becomVan orn rat!“ t ’'r aCcordlag <° »'» "W hr 

Yajnavalkya is also to the same effect 


voidable* see s 12 yi"™* ™ftti t e or an impotent person Is 

*ocb a mama,a Is void k Special Msrriase Acl I9J4 it may be ooled, 

1 Rattao Mooi Devi vi Navrnrtr, 

Rakeya Bib, Vs Ami Komar MuSeTi'”(fjJlVr CWN Cal W. 

3 vfmf ,3I ?n« Ma,U Red di Vi K SuHK. J ‘f* 9 2Ca ,19 » A v » B <W2 Bora 436 

a Ma„„Sn,ruf,X.OT Ra °" DCT,V - '’' ^'Kil w"'*' M ‘’' k,1 *”‘ ,V ■ 

tramUilonoriheU,',””^," J^s^J" <« P 40S) that a more coirert 

6 £ 201 W,VM “ h2Ve Ch ‘ Wren 15 wo «by ^ a .h^, •• rheQ tbC ° ff -* pnna be * oM,D 

7 IX, 202. 
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“An impotent person, an out-caste, and his issue, one lame, a 
madman, an idiot, a blind man, and a person afflicted with an incurable 
disease and (like) others, must be maintained; excluding them from anv 
share/’ 8 


“The aurasa and kshetraja sons, however, of these, if free from 
defects, are entitled to allotment/’ 9 

This is a clear text and does not give any place for controversy as the 
text of Manu docs. 10 

Vijnaneshwar’s comments on the above verses of Vajnavalkaya are 
as under : 

“The sons of these (disqualified) persons, whether they be legitimate 
off-spring or issue of the wife, are entitled to allotments or are rightful 
partakers of share provided they be faultless or free from defects which 
should bar their participation such as impotency, etc.” 11 

“Of these the impotent may have the issue of the wife, the rest may 
have legitimate progeny likewise.” 12 . 

Jimutvahan’s comments on the text of Manu are as under : 

“A possibility exists of an impotent man and the rest as above enu¬ 
merated espousing wives.It must not be objected, how can they contract 


8 Yaj. If, 140. 

9 Yaj. II, 141. 

10 Among the Commentators of Manu there Is no agreement as to the meaning of 
the term klibadi ( E f"f)q'|fij) in IX-203. This samos has two kinds t 

and tqpftfg Some of the Commenta¬ 
tors treat it as while some treat it as 

Sarvadnya Narayan and Laxmiohar take the former view. Vivad Ratnakar takes 
the latter view and holds that the verse means’ “all the rest except the eunuch, 
because the eunuch is incapable of raising issue.” (Ghose’s Hindu law, 1st Edn. 
Vol. II, p. 562). Quoting the author of Prakash that the word is tadgutnahubrihi 
samas, Vivad Ratnakar says that it refers to curable impotency. 

Medhatithi restricts the world 'kliba' to a variety of impotent persons known as 
Vantret (whose semon is as thin as air) who may have a desire for sexual 

intercourse, Madhatithi says that, in the alternative the term may have been 
referred to a class of persons who are not impotent at the time of marriage but 
subsequently become such. Apararka seems to restrict the term to curable 
impotency. While Rulluka emphasizes the vord ’kanthchan’ in the text and says 
that an impotent person should not marry, though if be does, he may have a 
kshetraja son. (See a very learned judgment of Tendolkar, J. in A. Vs. B, 
1952 Bom. 486 at p. 488; and of Chakravarti, J. in Rakeya Bibi Vs. Anil Kumar, 
(1948) 2 Cal 119 at p. 144). 

11 Mitakshara II, x, 10. 

tS Mitakshara, II, x, 11. 
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thedumbmaiuaiid toeresffoMhoseh ma lf* in S a P ab,e of Procreation and 
want of initiation andmvesmnr^ 10 ^ born d , eafand b,md ) are degraded for 
tory) study The eunuch mav kh^ USS tbe £ are unfit *° r ^ tbe P re P ara 
another person, and a nerson ,SSUe frora tbe Wlfe by means of 

IS not degraded from hn? triho f r ,n )l e ^ t,ture w »h the sacredotal string 
sudra Thereforethe sorw^fr^siw ? van ^ °f that initiation, any more than a 
spring°rissueraKedoi^ontheVHfe P a« S thpr^ Cin ^ eit ]? er natural off 
vided they are free from similar f S tbe C ? se may be ’ are entitled, pro 
to the pretentions of their fathers ”» tS ’ l ° ^ their a,lotments according 




tbe views expressed m the Mdaks'hara'anf'tb 01 ^n ta “'t:k” d Ya J navaIl >' a a ” d 
writers and some of our Hich court h.v. J Da yaMt a ga some text-book 
Of an tdtof*, lunatic ' 1 omnipotentper«n”t valid' ' ha ‘ <he marnaE ' 


j° ,b ° “ rll ' r ed,t '° ns of its work”, Mayne opined 

male issue, physical ca pa ci ty°is an °esie m marna £ c l J the procuring of 
tiou of bridegroom is concerned but q “' 5l,e > 50 lo ”S as fore sclec- 


JSSJ!' 1 ;,<>» 'Hindu Law' observed 

f™“ d . ef T °{ ] ’“SI'."efhoild Mt d blM O "| ,,l0Ul il'x“ ,a,d iom - be frei 

Even the n d ° ShaS r Usa S' &•”. bowser ? nd he sbo “ ,d be fr " 

Sdbmd marriage oran impotent oerToTt ,? ade * c| ea" sweep of this 

dStb ™ ms, . and ,he Wlfe can get no d,vor» h '» h,8kcr classes l! «M good 
dumb can get married "» 8 no d,vorce Again, a man bom deaf and 


such a marna'r marr,a g' of a lunatm'smd'lhauh h C ° Url a<! j udicatln g on Ihe 
wfhonfS T JK“ "*«««*« text books ani h' D0 Prohibition of 
i m _ es * , e had no doubt that thf» mo and * having regard to various 
•■"Proper and immoral and d,,c'„Sa^Tv E «'" d " ‘"“tic. Zngb 
___ y Hindu law, was not invalid, if 


t3 Dayabhaga V, I7-IJ 

! CM mJZenr ”’ 4 ® 3 

17 See from 3rd to sixth Editing. * , 

»8 See also the 10th Ed and ntoEd. ,h t W<>r>: ' 

19 Hindu taw p 426. Where ,3ifferw( •tatements are fonod 
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duly solemnized. Then, the learned judge said whatever injunction against 
such marriage might be found in the ancient texts and commentaries, they 
woutd appear to be of a directory rather than of a mandatory character. 20 
In the same year Chief Justice Leach of the Madras High Court 21 reached 
the same conclusion. Their Lordships observed : 


“It is undoubtedly abborent to the modern mind that a congenita! 
lunatic should be allowed to marry, but the courts can have regard only to 
the personal law and the persona! law of a Hindu undoubtedly does regard 
such a marriage as possible.” 22 


Shah, C J. of the Saurashtra High Court after referring to some of 
the text and following the aforesaid two judgments of the Allahabad and 
Madras High Courts came to the conclusion that the marriage of an impo¬ 
tent persons is valid under Hindu law. 23 This was a husband’s suit for a 
declaration that his marriage with the defendant was null and void, as the 
defendant was a sexless woman. The learned Chief Justice agreed with the 
above-quoted passage of the Chief Justice of the Madras High Court and 
said that though in the modern times the very notion that an impotent 
person could at all marry was abhorant, but then there was nothing in Hindu 
law itself to treat such marriages as invalid, if performed. “Hindu law 
does not regard mental or even physical incapacity as a ground for nullifying 
the marriage because marriage according to Hindu law is a sacrament and 
a holy union for the performance of religious rites and hot a contract.” 24 


Vishvanathan Sastry J. of the Andhra Pradesh High Court 26 also 
reached to the same conclusion. The fact of the case were curious in as much 
as the husband, resisted the suit of his wife for maintenance on the ground 
that he being an impotent person, his marriage with the wife was null .and 
void. The learned judge said that there was no Smriti text or commentary 
which prohibited the marriage of an impotent or an insane person or an 
idiot or a deaf and dumb person who were ail placed in the same category 
or which said that a marriage contracted by such persons was null and void. 
On the other hand, the learned judge continued to observe, Manu, Yajna- 
valkaya, Vijnaneshwar and Jimutvahana clearly state that all of them could 
marry and the legitimate sons of them would, if they were free from defects 
or disqualifications, take the share of the inheritance which their father 
would have taken were not disqualified. 28 


20 Bhagwati Saran Vs. Parmeshwari, 1942 All. 267. 

21 Amirtbamrnal Vs. Vallimyil, 1942 Mad. 693. 

’ 22 See Paras Diwan: Marriage of Lunatics under Hindu Law, 1952 All ihabad La* 
Journal 17, for comments on tbe case 

23 Kantilal Motchand Vs. Vimla, 1952 Sau. 44. 

24 Ibid at p. 46. 

25" Malla Reddy Vs. Subbama, 19S6 A.P. 237. 

26 Ibid at p. 239. 
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In Ram Dev, Va Raja Ram”. ‘^Uatatad Hjgjb Co™t 
same conclusion This was also a , .. <•_ being an impotent 

L wife, he had no liability to provide her ma,ntenance Kn J , ^ 
quoting most of the texts” which P ov.de ,h « cer “" 1 J", y a ireC tory and 

■rss ,rrno, m K«d ai fr-jjjt lTS K « 

or other disqualified persons is null and void under Hindu law tne 
judge was of the view 

« that physical incapacity in a woman foifjtndb 
could not render a sacramental marriage performed under th 
law into a nullity ”** 


Mr Justice Katju further observed . 

“Even assuming that a woman is wholly incapable of having: *<wual 
intercourse and is thus impotant the sacramental ties of marriage giv 
protection in society and her marital status is not disturbed and s»eg 
protection under ihe law In such a case it could lead a ’woman t J 
precarious position if her marriage ties were to be treated as tiuHuy 
sbt »s deprived of ber marital status ”*® 

In conclution the learned judge agreed with Shah, CJ jjj5 
Murashira High Court and with Sastry, J , of the Andhra Pradesh n 
Court» 


Oo the other hand the Calcutta aad Bombay High Courts have 
held that the marriage of an impotent person under Hindu law is null a 
void 


Ratan Mom Devi Vs Nagendra Narain Singh 1 * was a wife 8 SUi 
fer a declaration that her marriage with the defendant was null and void on 
tie ground that the defendant at the time of the marriage and thereafter h ao 
been impotent and physically unfit to consummate the marriage 
J was of the opinion that when Manu talks of the off spring of an im 
potent person in verse 203 of Chapter IX he means to refer to the nlyOs* 
system under which in certain circumstances a woman might be authorized 
to raise up progeccy to her husband by the appointment of some other 


V 1963 AIL 564. 

_2g These texts and others relating to the disqualify nations for marriage are referred le 
in subsequent pages 
29 1963 All 564 alp 387 
W Ibid 

jl He «l*o relied on Atnirthamal Vs ValllmayiJ 1942 Mad 693 and Bisgwaii 
Vs Parmeshwari Nandan, 5942 All 267 
J2 1949 Cal 4W. 
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man for this purpose.® 3 But. the learned judge says, even Manu has con¬ 
demned niyoga for twice born classes. Verse 64 provides : 

“By twice born men a widow must not be appointed to (cohabit 
with) any other (than her husband); for they who appoint (her) to another 
(man), will violate the eternal law. 34 

Mr. Justice Edgley said that according to all modern commen¬ 
tators 35 on Hindu law, the niyoga system is now obsolete and this has 
an important bearing on the question of validity of the marriage of the 
impotent person. In conclusion the learned judge said that since the very 
foundation of an impotent person’s marriage, i.e. procreating offspring 
under niyoga system-having been destroyed in the modem age, the 
marriage of an impotent person is null and void. 

33 According to Mayne: “The niyoga usage was only a particular illustration of. the 
, very general levirate prevalent at one time amongst many ancient people. In 

ancient India, wherever it existed, it was hedeed round by many restrictions The 
practice was confined to cases where the husband was either impotent or diseased 
or dead and where the wife or widow had been authorised either by the husband 
during his lifetime or, after his death, by the members of the family.” (Hindu 
Law and Usage, 10th Ed. p. 117. 

34 IX, 64. 

35 Dr. Sarvadhikari in his Hindu Law of Inheritance (p. 52*) said: "The practice of 
appointing brothers to raise up mail issue fniyoga) has been abrogated in the Kail 
age, and cannot be justified by any rule of Hindu law. Jaganatha distinctly says 
that ‘mankind would perish if the practice of raising up a son on the wife of a 
kinsman and so forth are now followed ’ Custom, however, legalizes any practice 
whatever; but it should always be remembered that to ‘establish a family custom 
at variance with the ordinary law of inheritance, it is necessary to show that the 
usage is ancient, and has been invariable, and to should be established by clear 
and positive evidence.” 

Trevelyan said: “The ancient authorities permitted a euunch to marry on the ground 
that his wife could raise up a son to him by a man legally appointed, but now 
that the system of niyoga is obsolete, it may be a question whether the courts will 
not declare the marriage of an impotent person to be void.” (Hindu law, 3rd 
Edn- p. 38) 

Sir Gooroodas Benerji observed: “Impotency, which is generally considered as 
disqualification for marriage, is not viewed in that light in the Hindu law, as will 
appear from the passage of Manu and the Dayabhaga already quoted. This is 
because impotency did not formerly render marriage absolutely fruitless, as the 
impotent could appoint kinsmen to beget issue of their wives. This vicarious 
mode of fulfilling one of the primary objects of matrimony being, however, 
interdicted in the kali or present age, it is doubtful whether impotency ought not 
now be regarded as a disqualifying cause, especially as Para,ara, the sage whose 
institutes are held to be peculiarly authoritative in the present age in his 
celebrated text in favour of the remarriage of widows, allows a woman to take 
second husband tf the first is impotent. A-tnong the inferior' classes, impotency 
is a gtound of disquali'jcatton for marriage Among the higher cla-ses, happily 
the point has never been raised but some authorities bold that impotency is their 
case would not nullify marriage ” (Hindu law of Marriage and Strudhan p. 40. 

The following statement occurs tn the 10th edition of Mayne's Hindu Low: “Just 
as a marriage withm the prohibited gotra or degrees or a marriage brought about 
by fraud or force iS altogether invalid, so too, a gift and acceptance by a pirent 
or guardian of a luntttc, an idiot or an impotent man being invalid, the perfor¬ 
mance of marriage rites does not constitute the relation of husband and wife. In 
the one as in the other, there is a fraud on the policy of marriage ceremony This 
conclusion is in accordance with the clear general principle of Hindu law that 
the marriage is for the perpetuation of one's line It is therefore necessary that 
the bride and the bridegroom should be physically capable of consummating the 
marriage if adults, at the time of marriage, or if children, when they would be 

adults, in the course of the nature.The marriage of an impotent person not 

merely sterile, or of a lunatic or of an idiot clearly tends to promote immorality 
and may also be regarded as contrary to public policy,” Ip. 152). 
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ChakravartJ, J in a more elaborate judgment, after referring to the 
text of Manu,** to the interpretations put on it by the various common 
tators of Manu and to the comments of Jirautvahana and Vynaneshwar 
rn that verse said that it would seem that the existence of the myogo 
system and the possibility of impotent men contracting marriages are inter 
dependent 97 The learned judee said that the position seems to be this 
There is no institutional text or commentary which says tbatamarriaee 
by an impotent person if contracted, would be void, though impotence 
is declared by some to be a disqualification , on the othei band the terse 
of Manu pre supposes marriage, but at the same time links the marriage 
Mth the birth of issue, to provide inheritance for whom is the ultimate 
objective of the verse Mr Justice Chakravarti posed the question thus 
was Jioiunahana in the first sentence of his comment, stating a crystallized 
rule of law which had grown up independently of the reason or was be 
stating a ru'e which required support from ibe reason and could exist' only 
so long as the reason existed 7 The learned judge answered the 
question thus 


having regard to the primary subject matter of Manu's verse 
and the structure of Jimutvahana's comment, it must be held that the first 
sentence m the comment does not stand by itself, but must be read along 
with the reason g'ven in its support It is impossible to disregard the fact 
mat me whole object of Manu’s verse is to provide for inheritance to the 
children of impotents and other persons under disability and the marriage 
referred to in the verse cannot be dissociated from propagation of children 
!i we ma y 50 without presumptuousness, commentators who took 
the marriage referred to by Manu as a mere religious marriage and thus 
,be of progeny, forgo! that Manu was 

a“ b ” ?„,i w i, bj of ,nh '! |BI, « b) Children or such marriage and in 
b , av V’0 reason to think or speak of fruitless unions In ,our 
ufrv or j m be of J bo,h tb ' VMS ' or Manu and lbs common 

mrt«L?chd!r s uh,-n „? b '' f0U ' ,d -'° ,h ' :ral:1 ' hal,hc toP'O m connection 
SueofmamLe hj A m f “ riae 'i. s,Dtroduc ' db ! bolb is inheritance by the 

U)f*r'fii r * a ^i. Wdbo '" ,h ' possibility of issue is not m the 
contemplation or cither the author or the commentator 

menlar^m«nsK S rha a t t ih« I il m ll, IVaha ” a ’“""'''d to lay and what his com 
ScyS beret, sue hi, b ' 2 of impotent persons, becaust 

S “hen mie ^nni 1^, tf' r i°° a ” d ' accordingly, it must be belt) 
,Xr“^ <*,!>?< “'‘bod, there can no 

Thus it was held * 


if) osa sysmn^has ^sappen^d antf’nieans *fo r C f im Ud “T'T *!■“ ,h ' 
ia one vital respect can do longer be supplied fi “ eDt of the marmgf 


36 IX, 203 

37 (1948) 2 Cal 119. Rakeya Bib! Ve. Ami Kua*, ’ 

38 Ibid st p.147 

39 Ibid at p 148 
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In A. V. B. 40 , Tendolkar, J., in a very elaborate judgment, takes 
the same line of argument in respect to the texts of Manu and Yajnaval- 
kaja. Sarasvativilas lays down: 

“As to what Yajnavalkaya says: ‘but their sons legitimate and 
kshetraja are entitled to shares if free from similar defects,’ that was 
applicable in the Dwapara Yuga as the kshetraja son is prohibited in the 
kali age ” 41 

The same passage is also found in the Smritchandrika. 42 

• Mr. Justice Tendolkar on the basis of the above verses said that it 
must be remembered that the verses of both Manu and Yajnavalkaya are 
not in the chapter relating to marriage but are in the one relating to par¬ 
tition ; and as there is no possibility of an impotent person getting a son in the 
Kaliyug, (i.e the modern times), as the practice of the tiiyoga is forbidden, 
there can be no question of the issue of impotent person getting any share 
in.partition or inheritance. Thus the verses of Manu and Yajnavalkaya have 
no applicability in the modern age and therefore they cannot be relied for 
the validity of the marriage of an impotent person. 


‘Hindu marriage is a sacrament’—-from this some try to deduce a 
general rule that question of capacity is immaterial under Hindu law, that 
every Hindu, whatever may be the disqualifications or whatever may be the 
blemishes, can get married.' In our submission no such broad deduction 
can be made. Hindu sages bave devoted themselves considerably to the 
question of qualifications and disqualifications in marriage and it would 
not be exaggeration to say that they have gone to many minute details. 

A text of Vishnu runs: 

“The crooked, the dwarf, the blind by birth, the impotent, the lame 
and other diseased persons, as they are not entitled to a share on parti¬ 
tion, they should remain celibate for the whole of their life.’’ 43 

Sangrahakar said : 

“As the lame and others including impotent persons get no share 
on partition and. as they are also incapable and.are not entitled to bave 
sanskars, lifelong celibacy is enjoined on them by the sasiras.”** 

According to Katyayana : ------- 

“A lunatic, one guilty of grave sins, a leper, an impotent.these 

defects are to be avoided both in the bride and the bridegroom. Whether 


40 1452 60111.486 

41 See Ghose: Principles of Hindu Law Vol. II p. 10 2, No. 157 

42 See Smritichandraka II, Mysore Government Oriental Library Series, Bibliotheca 
Sanskrita, No. 48,1916 Ed. 

43 Quoted in Viramitrodaya, Sanskar Prakash, (Chowkhamba Sanskrit series, 1913 
Ed. 551) 

44 Quoted by Viramitrodaya p. 551 
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these defects arise prior or subsequent to the marriage, the gift of the 
daughter shall be nullified ” w 

The following passage from Smntimuktmala may also be noted 

“Such of the twee born persons as are intoxicated, insane, idiot, 
impotent or fallen, for them there is no marriage, no samskara , no 
impurity, no libation, they may be married to a plantain tree or m its 
absence to the branch of a sun plant This is what Manu has said “ 4 * 

Medhatithi said 

“Lunatics and others of the kind, however are not 6t for ceremony, 
how can then there be any marriage m the case of these 

A text of Narada runs 

“Women have been created for the sake of propagation, the wife/ 
berng the field and the husband the giver of the seed The field must be 
given to him who has seed He who has no seed a unworthy to possess < 
the field *’** 1 v 


We find that in the Dharama sutras and Grihya Sutras 1 * it is laid 
down that the wife must be nagamka i^ifi^r) According to Matridatta, 
‘Nagnika » a girl fit to throw away her clothes meaning thereby that she 
f^ ha S'^ ,IOn A 5 lhat Ume oaI >' thc grown up girls could 
?***£ f" d i hc chl d m arnages had not come in vogue In fact the Grihya 
j,J^^._ a r y t A own a ll nt ® °f cohabitation (Garbhadhana rttt) on the fourth 

imnhes d£H?3E*\ i C r ^ U i! rer 2 ent c th3t thc g,rl ihouId be a nagamka 
$hc * oaW bc fit [ or SMual intercourse, and therefore 
b/p^S°vahdir PO [ ’" ,0 “ U ' h0 “ 001 fit fot intercourse, eanuol 

,I h '" h ^',' a i c . Il . of Manu which lays down Ibat nuptial rues and 

3BSSSSr-"a -“ ot: &sszsLs 

KtlsSwlS B ebtldfcn P af no, 

«■assr 

rvo.ajiuu i e. afcanya mtans an impotent woman.i'.Howerer 


45 Ibid 

46 Quoting Chandrtfc* 

47 Interpreting Manu Smrm IX 20 

48 Xlt 19 

<9 Vaik VI 12, Hir J, 19 2 Gobhila III a s », « , „ 

Slum XVII n.GamamDhatms^IiiixVIll i * V " l,to " l, “ 

SO Matridatta Commentary on the Hir I 19 * 

J ' Vo xxx, mT" lo b "' b '" « 

52 vm 2ii 

53 Itc 1952 Bom *86 at p 490 


a ,n D °t* («). Sacred Book* of the East 
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Virmitrodaya commenting on this verse says that it means that the girl 
should be virgo intacta. Kullaka’s comments on the text are that marriage 
w ith a girl who is virgin is Dharma, but marriage with a girl who is not 
virgin are not forbidden, although to do so may be adharma. Tandolkar, J. 
'ery rightly said that emphasis is nol on the verginity of the girl, whether 
her yoni is cut or uncut, but on the fact whether she possesses a yotii, she 
must have a yoni, whether cut or uncut, and if she does not possess one, 
she cannot be considered a kanya and hence cannot be married. 64 

Then there is the text of Yajnavalkaya which runs : 

“One who has not swerved from the vow of celibacy may take to 
wife a stri possessing (good) qualifications, (viz.) one who has not 
belonged to any other, who is lovely, who is not a sapinda, and who is 
younger (than himself).” 55 

Commenting on this text Vijnaneshwar says that the word, stri 
(woman) used in the verse indicated that the bride should be examined as 
to her maidenhood ‘to oviate the possibility of her being sexless' 55 

Thus Yajnavalkaya text clearly lays down that the potence of the 
bride should be ascertained before she is married. Similarly, Narad says; 
“The man must undergo an examination with regard to his virile; when the 
fact of his virile has been placed beyond doubt, he shall obtain the maiden 
(but not otherwise)’ 57 

Not merely this, there are certain texts which clearly permit a woman 
to tal e another husband in case her former husband is impotent. 

Narada said : 

“If a man is potent with another woman but impotent with his own 
wife, his wife shall take another husband. This is the law promulgated by 
the creator of the world.” 58 

In another text Narada mentions five cases where a woman is per¬ 
mitted to take another husband : 

“When her husband is lost or dead, when he had become a religious 
ascetic, when he is impotent, and when he has been expelled from the caste; 
these are the five cases of legal necessity, in which a woman may be justi¬ 
fied in taking another husband.” 58 


54 Ibid. 

55 1.52 

56 Shabdendushekbar description of stri as the one having hair and breast does nol 
deviate from that meaning. 

57 XII ,8. 

58 XII, 18 

59 XII, 97. (Sacred Books of the East, Vol. XXXIII). 
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In our submission bolb these texts imply that a marriage with an 
impotent person is void, otherwise the question of talcing another husband 
would not anse polyandry was not recognized in Hindu law. 

Then we have'.the texts of Katyayana which provides, ‘a lunatic, 
one guilty of grave sra* a leper, an impotent, a sagotra, one bereft of eye¬ 
sight and hearing, or epileptic these defects are to be avoided both ut the 
bride and the bridegroom, whether these defects arise prior or subsequent 
to the marriage, the gift of the daughter shall be nullified Srarmchand 
nka also quotes the great sage 

“If a bridegroom belongs to another caste, or has fallen or is impo 
tent, or guilty of foul acts, or belongs to the same gotra, or is a slave, or 
suffers from a disease for a long time, the bride even though given in 
marriage to him should be given in marriage to another with clothes and 
ornaments *’ 11 

Madan Panjata also quotes the same sage “Where a man accepts a 
hand without disclosing defects in the bridegroom or makes a request he 
shall not obtain what is given In Tegard the girl also this is the rule The 
giver shall be punished, also the bridegroom 

In our submission law of nullity and the grounds Invalidating a 
marriage could not have been stated in more precise terms The fact that 
punishment is also provided does not mean that the marriage is not null and 
void ** 


A text of Vasistha may also be noted 

“If a girl is married to one who is of a bad family and bad character 
or who is impotent, or fallen or who is diseased and pretends to be normal, 
or who is one belonging to the same gotra, such a girl should be taken back 
from the bridegroom ,,<1 

Our sage Manu also declared 

“If anjbody gives away a maiden possessing blemishes without dis 
closing them, (the bridegroom) may annul that (contract) with the evil 
minded giver ” ,s 

Viramitrodaya commenting'upon Yaj 1,66 says that one who by 
concealing one s defect secures a bride, double shall be the punishment for 
him, the gift shall be rescinded •* 


60 Quoted in Viramitrodaya, Sajkar Frakasb p 759 

61 Scnritichandnka p 221 

62 Mandana Paryata p 153 

63 We have an analogou. provision m the modern Hindu Law. The Hindu 
Marriage Act, 1955 provides for punishment In certain cases * S 18 

« Quoted ta M«dani Punj.u at p |SJ , c „, , w , -A ,.il 

betrothed) * 

65 This is as translated in the Sacred Boo is of the E«t XXV, p 340 

66 Se Gardore’s translation p 186 
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Lastly we may also quote a passage from Kautilya’s Arthsastra : 

“In the'case of marriages of first three classes there can he an annul¬ 
ment upto the time that the marriage is completed; in the case of sudras 
the annulment can be made even upto the time of consummation of triarr-' 
iage. tn the case of four classes nullity can be grated even after marriage 
if serious defects with bed worthiness are noticed, but not if children are 
born of the union.” 67 

Tandolkar, J., very rightly said that defects with regard to bedworthi-, 
ness must of nec^ity include impotence, which makes co-habitation 
impossible. 68 , 

Those High Courts who insist in holding that the marriage of impo¬ 
tent persons is-valid under Hindu law try to distinguish shme.-of the above 
texts. For-instance. Sastry, J,, of<the Andhra Pradesh High Court said of 
Narada, XII. 97: ‘Here again the-grounds on which.a remarriage is allowed 
are not ejuidem generis with the irapotency of the husband. A man may 
not come from a good family and yet be a good husband. So also a sagotra. 
These texts-allow a-remarriage m'the circumstances enumerated therein but 
do not lay down that-the marriage is ab initio- void.’ 68 This observation 
also applies to the text of Vasistha. However, the learned judge, it seems, 
had the question arose that way, would have held the marriage voidable at 
the instance of the non-impotent party: it may be recalled thepeouliar facts 
of.the case were that the-husband resisted'the wife’s suit for maintenance 
on the ground of his own impotency. 

As to the texts relating to the qualifications of marriage Mr. Justice 
Sastry said that in applying the rules of Hindu law it must be remembered 
that it by "no means follows that because an act has been prohibited it should 
therefore be considered-illegal. The distinction between the vinculum juris 
and the vinculum pm/oris is not always discernable. 65 As to the argument 
that the texts of Manu, Yajnavalkaya and their .commentators are all linked 
with the obsolete system of niyoga, the learned judge said that this did not 
detract frbm the efficacy of the rule recognizing the legality of the marriages 
of disqualified persons, including impotent persons, if performed. He 
further said, ‘Th'e're are other branches of Hindu law where a rule became 
crystalized.as to be followed and;enforced even though the conditions which 
ted to the formulation of.the rule have long since disappeared.” 70 

Shah, C. J., of the Saurashtra High Court tries to distinguish these 
texts in several ways He disposes of Vasistha’s text by saying that the 
text related to the betrothal of the girl and does not refqr to the case of a 
marriage already performed 71 ; Kat>ayana’s text quoted iri Parasara Madha- 
viyam is disposed of by sa)ing that impotency is considered as a disquali¬ 
fication, but the text does not say that the marriage is void 1 

i - , . - - • * 


67 Chapter XV 

68 1956 A P. at-p 238. 

69 ' 1965 A.P. at p. 238. 

70 195(5 A.P. at 239 

71 1952 Sau. at p. 45. 
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Kstiu. J. of the Allahabad High Court after noting these texts obstrv 
ed that ‘the reference tn the texts with regard to the desirability of avoiding 
the marriage of deficient persons are obviously of directory nature and could 
not be treated as mandatory ” 


Then the learned judge said 

“If that were not so the sanctity attached to a sacramental marriage 
»ould be eaurely lost A sacramental marriage implies that the ties of 
marriage are indissoluble and where the marriage is between a male and a 
female who could legally marry under the rules of Hindu law there couifl 
he nothing by way of physical incapacity which could dissolve the marnag 
ties 11 

The learned judge himself admits the /imitations of the rule of 
indissolubility of marriage when he says ‘who could legally marry under 
the rules of H-ndu law, hut thinks that impotent persons can legally 
marry 

Sastry, J. of the Andhra Pradesh High Court also ultimately falls 
heavily on the sacnmcntal character of Hindu marriage and makes a very 
categorical statement 

“The marriage ccrcmoma' creates a spiritual or religious tie between 
the spouses which once created cannot be untied Cohabitation and be 
getting of children are not the only objects for purposes of marriage and 
a marriage once celebrated with due ceremonial is valid irrespective of any 
defects in the spouse ” n 

Thus the mam arguments seem to be that since a marriage is essenti* 
ally a sacrament under Hindu, law, once the saptpudi is performed the union 
becomes irrevocable and cannot be dissolved Not merely in certain 
texts’* but also in certain Case law 7 * this view is taken But in our submission 
there is sufficient authority to take the view that a marriage also partakes 
m the nature of contract An essential element of a Hindu marriage is 
konyodoit fgift of the girl) Mukerjea, 5 (as he was then) of the Supreme 
Court in connection with the marriage of a lunatic observed 

“Even considering Hindu marriage to be entirely a sacrament, as 
the acceptance or the bride is a necessary indispensable part of the cere 
mony, he whose loss of reason is complete, should be deemed incompetent 


72 1966 All at p 587 

73 Ibid. 

74 1936 A P *1238 

75 For instance Mans II 67 runs. The nuptial ceremony I» stated to be vedsc sacra- 

meat for woneu." _ 

See also, Colbrook a Digest, Chapter 1. a 7 para 3 of ihe Miuicshara annotation, 
where marriage Is included In the list of tamskars 

76 See Sundrabal Vs. Shivnaryana. (19081 32 Bom 81, per Chandravarkar, S, 
Kameshwar Sastri Vs Veeracfcarlu, 34 Mad 422 marriage Is a sacrament among 
the sudras also. 
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to accept the gift of the bride. Such marriage would not be a proper 
marriage at all and it could be regarded as invalid on the ground that the 
capacity for performance of the essential ceremony of the marriage was 
lacking in the bridegroom.” 57 ' 


That marriage essentially implies a kanyadan in all approved forms 
of marriage is crystal clear from innumerable texts. 58 An attempt is also 
made to find out this character in unapproved marriages. 58 

In the words of Vyavhara Chandrika, ‘marriage among us Hindus 

though essentially a religious sacrament.partakes in the nature of a 

civil contract."* 0 

In some of the judicial pronouncements also it has been said that 
Hindu marriage though a sacrament is also a contract. 81 


Mr. Justice Tmdolkar of the Bombay High Court advances an 
argument: he says that assuming that the Hindu marriage is a sacrament 
alone and it is not a contract, even then there is sufficient authority for 
the proposition that an impotent person cannot perform the Samakara. 
Manu in 11,67 says that marriage is a Vedic samskara. In the performance of 
every sarmkara it is essential to offer oblations to holy fire and Hindu law 
clearly lays down that some persons do not have capacity to do so. 
Manu says : A brahamna must never eat at a sacrifice that is offered by 
one who is not a Srotrya, by one who sacrifices for a multitude of men, 
by a woman, or by a eunuch. 82 Manu further says : when these persons 
offer sacrificial viands in the fire, it is unlucky for holy men and it dis¬ 
pleases the gods; let him therefore avoid it. 83 Katyayana also said to the 


77 Ratneshwari Nandan Vs. Bhagwati Saran, 1950 F.C. 142, at p. 178: in fact the 
learned judge quoted the passage from Bannerji’s work, Hindu Law of Marriage 
and Stridhan. 

78 Manu, V, 151:'‘The gift of the bride is the cause of the husband’s dominion 
over her." 

In the 10th and 11th editions of Mayne’s Hindu law the following passage occurs: 
“While marriage is according to Hindu law a sacrament it is also a civil cont • ict, 
which takes the form of a gift in the Brahma, a sale in the Asura, and an agree¬ 
ment in the Gandharva,” tpp. 143-4*. loth ed ) 

Machaghten’s Hindu Law p s 7: “Marriage among the Hindus is not merely a 

civil contract, but a sacrament, forming the last of the ceremonies prescribed to 
the three renegrate classes and the only one for sudras ’’ _ . 

Strange’s Hindu Law p 44: "The essence of the rite (of marriage) consists in 
the consent of the parties • that is, of the man on the one hand, and, on the older, 
of the father or whoever else gives away the birde,” 


Vol. II p 432: the full passage runs asunder: 

“Marriage amongst us Hindus, though essentially a religious sacrament (being 
the last of initiatory rites prescribed for men of the renegrate classes, and the 
only one for women and sudras) partakes also of the nature of a civil contract. 

See Anicna Dossee Vs. Proiadh Chundra. 6 Beng. L.R. 243, per Milter, Sr, 
Mifthusanri Vs.°Masilamani, 33 Mad. 342, per N«r, J. But see, Venkatcbaryuiu 
Vs. Ramgacharyulu, (1891) 14 Mad. 313. 


82 Manu IV, 205. 

83 Manu IV, 206 (Sacred Books of the Hast, Vol. XXV, p. 161). 
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same effect Those who are deficient in limb or are not learned in vedas, 
c r are impotent or sudras are to be excluded from vedic rites’ 1 Virarmtro 
caya said It appears from this that an impotent person cannot perform any 
r amskara as be cannot perform jatkarma 85 

Tandulkar, J advances yet another argument Any marriage under 
iny system of law postulates that the parties who go through the ceremony 
o (marriage have the physical capacity to get married To take the learned 
judge says, only one extreme case, if a Hindu male draped in a sari or 
a ffrock got married to another male, no system of law can conceivably 
uphold such a marriage M The learned judge then fortifies this a'gument by 
laying that under any system of law one of the essential purposes of 
marriage is conjugal intercourse this is amply emphasised in Hindu law 
The mantra which is pronounced immediately before 'Laja Homa’ « s ° nc 
where the bridegroom says to the bride “Let us beget children” 87 In 
the Saptpadi, the fifth step is for children Wife is called Jaya Mann 
lays “ for that is the wifehood of a wife O a ya) that he is born (Jayate) 
(gain by her ”** 

Thus the learned judge was of the view that the marriage of an impo¬ 
tent person, whether male or female is void under Hindu law 

In our submission the matter may be looked into from another 

*ngle 


The verses of Manu and Yajnavalkaya 8 * which are considered to be 
the basis that the marriage of impotent persons, lunatics, idiots, etc, u 
ulid Tnose texts occur in the title of Partition and Inheritance Accor 
tfifig to Manu * * * the off spring of such among them as have children is 
v orthy of share ” Yajnavalkaya says 4 The sons of these persons whether 
If ey be legitimate off springs or the issue of the wife, afe~entitled to allot- 
n ents ” From these verses it is inferred that the marriage of an 
impotent person or a lunatic is va'td under Hindu law. .While, the fact 
cf the matter is there are no clear texts which clearly lay down that an 
to potent person can marry or that the marriage of an impotent person is 
v< id though the latter proposition can be inferred from the texts quoted 
«bove * * 1 

It may be noted that under Hindu Jaw even to-day there is no law of 
legitimation or legitimatization, though the institution of sonship has 


gl In Shraula Sutra, I, 4—5. 

85 He was dealing wtth the sanakara of Jat Karma- See alio Medhathhi, commenl- 

ary on Mann VIII 226 , , 

86 A V* B, 1952 Bom at p 493 

87 According to the Ashvalayana Grihya*utra? ' ' 

IS IX. 8 Sac/ed Books o I the East VoJ XXV.p 329 ' According to frfami purpose* 
of marriage are "Offspring, the (due performance of) religious rites, faithful 
service ’ IX, if 

« Manu IX, 203, Yaj II, 140-81 
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acquired such a high place as has not been enjoyed by any known system of 
law. A son was a ‘must’ for every Hindu. Rig Veda declared: “Endless 
are the worlds of those who have sons; there is no place for the man who 
is destitute of male off-spring.’’ Manu said : 

“Through the sons one conquers the worlds, through the grandsons, 
he obtains immortality, and through the son’s grandson he attains me 
region of son.” 80 

Again Manu said : 

“Because the son delivers his father from the hell called put, there¬ 
fore he has been called putra, deliverer from put, by the self-existent one 
himself.” 91 

The absence of law of legitimation may be explained in the fact that 
our sages recognized as many as the thirteen kinds of sons 92 , one of which 
is khetraja, who is placed immediately after the aurasa son Manu. 93 

It is obvious that an impotent Hindu male can have only a khetraja 
son. This is how the inheritance by the off spring of an impotent person 
is linked with Niyoga , 94 

Dr. Jolly very pertinently remarked that the majority of the twelve 
kinds of sons have no blood relation to their father and some of them are 
the offspring of moiher’s illicit connections with strangers. This constitutes, 
according to Dr. Jolly, the most striking feature of Indian family law. 9 ® 
However, what is sometimes forgotten is that at no stage of our society 


90 Manu V, 137. 

91 Manu V. 138. 

92 Manu’s enumeration is as under (V, (59-60): 

(1) “The aurasa, body born, (2) the khetraja, soil born, (3) the datta, adopted 
(4) the Kritriira, appointed, (5) the gudhotpanna, secretly born, and (6) thf 
shaudra, sudra bom-these six are both kinsmen and heirs. 

“(1) The kanina , maiden born, (2) the sahodha received along with the wife, (3) the 
krita, bought (4) the paunnarbhava. (begotten on a remarried woman, (5) th< 
svayam-datta , self given, and the shaudra, sudra born—these six are only kinsmen 
not heirs.” According to Gautama 

“The bodv-born son, the son begotten on a wife through another man, the adoptee 
son, the appointed son, the son born secretly, and the cast off are inheritors of 
propertv. The son of an unmarried damsel, the son of a pregnant bride, the sot 
of a remarried woman, the son of an appointed daughter, the son self-given, and 
the son brought belong to the family—these latter are entitled to one fourth of i 
share, in the absence of former six sons.” (28, 32-33) 

Yajnavalkaya says: ‘‘Among the twelve kinds of sons, the one succeeding inherit* 
the property and offers the ball only in the absence of the proceedings.” (II, 112) 

93 V, 159. 

94 See Yaj. II, 141; Da>abhaga V, 17-18; Mitaksbara: II,x, 10. 

95 Hindu Law, 156-7 
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have our sages commended such sons, rather they have been prompt enough 
to condemn them ** Manu says 

“These eleven, the soil born, and the rest, as here described, the wst 
one calls—‘substitute of a son'—taken with a view to the failure of a rcli 
gtous duty ”*'• 

The great sage further says 

“The man who tries to cross the gloom with the help of secondary 
son obtains results similar to those obtained by one who tries to cross the 
water in a seave ”® 8 


The reason for the existence of such sons and their recognition in 
ancient law is not only because sonship was a very important institution, 
but probably at one stage of social development of every society when 
marriage has not in fact become a union to the exclusion of all 
others, such phenomenon as of soil born sons and other types of secondary 
sons did exist And what has happened is that in the period of codifies 
‘ on ^? en ° ur sages found that such phenomenon existed, out of 
s > stematlzat *on gave place to all of them in the code 
J25? y 3t lh S t0 ? SUch Sons ex,stcd ,n some form or other 
thfofean d ,^Ca,m,:n, '° ’ he SubJ ' ct and °° 

the iropor,;u ' t to realize i, that m Hindu jurisprudence 

iodXtma .«« f .T r, “* e n nd lhc lnst < ,u "'>” or sonship arc two dilTerrm 
teSrS necessarily linked with .be other 

Ton th« is he ro ?' c ' ssarl l y interlinked concepts In the present stibmiss 
ktanv ori? ™i ,* of mischier that has filtered into the Hindu law 

cannot Toirely the common man but also tbe lawyers and jurists 

£n $so and ma T a8c H it is said that so and so Is the 

raotber of the fe™'” ' immediately jump to tbe couclus.on that tbe 

SostonhetLe,W?,“ S ‘. bctIl 'u W,r ' of,!,e !*<>« Thts may be so in 
to tbecouclusion’thei in eif y 001 50 ln somc ’ Bad we should not jump 

prov,drrfr S eo„.,l,e.l 0!e .^ 5C . ! I 11 ' Ch,ld 15 ■"os.limate Precisely to 
ded m such details hv ir « C,eS ,ns tifution of sonship was propoun 

S S„?or m o hu ? E 'i 0ur S3 £' s . »«<> » view to see that rules of 

begotten on one’s lAfully ."3*5^^ ?Se,“ 


> Ihe Rtgvedic age they w«e 


95 Mitaksban On Y» I, W We 6 0 d that even 
disapproved Rig Veda VII 4, 7 3f) d S 

r™i,,,, ta , tberc were only two kind, n( .on, the 
T?',,'""'re O' thirteen ,on, wu ob.ion.ty doe to 
the s) Hemal is i tig habit of Sanskrit writers *• (Iltb Ed 114 ) 

97 Mann IX, 180 
58 IX. 16 

* hmOrrr hunatie, under Hindu U». I»J AII,b,bid La" 
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others are not degraded to illegitimacy, though an inferior status is con¬ 
ferred on them. This is why, for instance, kanina, sahodha and khetraja 
are considered to be legitimate sons of his father. The fact of the matter 
is that the secondary sons become of some importance only in the absence 
of an aurasa son. And in fact their importance lies only in that eventuality. 

If we would look from this angle it becomes clear that when our sages 
said that the off-spring of the lunatic shall be entitled to a share they meant 
what they said, and nothing more. In our submission the logic that 
inheritance presupposes legitimate off-spring and legitimacy presupposes a 
lawful wedlock, does not hold good here. In all cases it may not be essential 
that the mother of the child should necessarily be the wife of the child’s 
father. 

In the continental law where legitimation by acknowledgement is recog¬ 
nized, i. e. a child born out of lawful wedlock may be recognized by the 
father of the child as his own child, and this confers a status of legitimacy 
on the child, but the mother of the child is not recognized as the wife of 
the father of the child, though under Mohammedan law it is so. 100 

• i ‘ 

In the modern law also we find this to happen. In cases where children 
born of void and voidable marriages are recognized as legitimate children, 
no status of wifehood is thereby conferred on the mother of the child. S. 9 
of the Matrimonial Causes Act, 1950, confers legitimacy on the children of 
voidable marriages which are annulled. Similarly; S. 2 of the Legitimacy Act, 
1959 confers status of legitimacy on children of void marriages in certain 
circumstances. 101 

The same is now the position under the modern Indian law. Section 
26, Special Marriage Act, 1954, confers status of legitimacy on the children 
of void and voidable marriages in respect to which a decree of nullity is 
granted by the court. An analogous provision is enacted in S. 16, Hindu 
Marriage Act, 1955. 

In none of the above cases, either under English law or Indian law, 
any status is conferred on the mother of the child: in fact since the decree 
of nullity destroyed the status of wife, a special provision to save 
the children from becoming bastards is provided. In our sub¬ 
mission the same is the position when our sages said that the children of 
disqualified persons are entitled to a share on inheritance. What has 
happened is that their Lordships of our High Courts in holding the 
marriages of impotents, lunatics and idiots, happen to reverse the process of 
nature and law when they thought that just as sonship springs from 
marriage so also marriage could be made to spring from sonship without 
offending logic. 101 


100 Baillie 406; Hedaja, 439; see also Md. Allahabad or Md. Ismail, (1880) 10 All 289 

101 These and some other statutes have now been consolidated in the Matrimonial 
Cruses Act, 1965. 

102 See Paras Diwan; Marriage of Lunatics under Hindu Law, 1952 Allahabad Law 
Journal, 17 at p, 22. 
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Thus, in our submission when their Lordships of the Calcutta High 
Court and Bombay High Court interpret the ancient texts to say that the 
marriage of an impotent person ts void, they are right Ancient texts very 
clearly lay down that an impotent person has no capacity to marry w 
They further lay down that such a person is not fit or competent to un lergo 
the sacred ceremony of marriage This means that the marriage is valid 
neither materially nor formalh In our submission, the indissolubility of 
sacramental marriage does no' imply that just because a person succeeds in 
undergoing a 'acred ceremony, that fact alone is enough to confer a status 
of husband and wife on the parties If a person undergoes a ceremony of 
saptpadi say, with a donkey or an owl, that would not result in any holy 
tie of matrimony, though the human partner may be guilty of bestiality. 
Or, if a brother and sister undergo the ceremony of marriage they cannot 
thereby have the status of husband and wife ,M Similarly if the impotent 
person has no capacity to marrv merely because he succeeds m procuring a 
sacred ceremony for himself or herself, would not mean that the other party 
get tied to him in holy matrimony till eternuy Such a marriage is null and 
void and this has been clearly recognized by our sages 


The other argument that is advanced in favour of validity of marriage 
of impotent persons is that since they are recognized as legitimate childien 
of the disqualified person, the marriage of the latter should be taken to be 
valid. In fact this is the main argument of their Lordships of the High 
Courts of Andhra Pradesh and Saurashtra Texts of Manu and Yajnavalkaya 
and the commentry on them m the Mitakshara and the Davabhaga are relied 
on But their context ts forgotten These texts occur in Chapter on 
Inheritance It is true that Yajnavalkaya usc» the words, ‘the offspring of 
the wife and Manu also uses the words ‘desire to take a wife » But we 
know that even in the modern Imguags of all countries the spouses of a 
void marriage are still called husband and wife We still do not have better 
language and when a person having no capacity to marry undergoes a cere 

mony or marriage, we call his marriage as void marriage, while in fact we 

a * S j a *P? rr,a 6 c is no marriage Then if in that age our sages 
used the word 'wife they merely meant to say that if unqualified persons 
P rc >«innga ceremony of marriage, their children should not be 
made to suffer for the wrong of their parents and should get a share iO 
inheritance as well as on partition 


^i < ?ri^ , .u that P Crs P ectlv 5. is really very remarkable that our 
25^?? < l re » dlth 2 5e h ? lghls of visualization which the modern man 
.r.fc !l aEU .? y m lhe ? ar y , P art of thc twe ntietb century. It is remarkable 
in the other direction also that the modern lawyer and man encircled in his 


10J These lexis have been cited earlier see footnotes (43) to (50) 

I0« All aysicrr* of Jaw recognize certain prohibited degree* of relationships, and » 
roamage with auch relationship is considered to be noil and void. TendoIUr, 
J has cited another Instance if a male drapped m a sari gets married to another 
male such a ceremony cannot make the parties husband and wife A V* B, 1952 
Bom at p 493 

105 These texts have been cited earlier, tee foot-noies, (58) to (62) 

106 Texts have been quoted earlier see foot-notes (5) (9), (12) and (13) 
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own logic failed to understand and interpret the text in their true import 
and thought himself to be ingenuous in making marriage spring from son- 
ship. 


That the marriage of impotent persons, lunatics and idiots was null 
and void according to our ancient law is clear from more than one text. 101 
However, our sages tried to protect the children of such marriage from the 
stigma of bastardy. 

When the Hindu Mirriage Act. 1955, was enacted, it seems that oui 
parliament followed the middle-of-the-path policy. It did not lay down 
marriage of an impotent person as void. It merely made it a voidable 
marriage. A year earlier, under the Special Marriage Act of 1954 the 
marriage of an impotent person was laid down to be null and void. Simi¬ 
larly we find that under, the Parsi Marriage and Divorce: Act, 1936,'the 
marriage of an impotent person is null and void and it can be sO declare 3 
at the instance of either party to the marriage. 108 Under the English statute, 1 
Matrimonial Causes Act. 1950. marruge of an impotent is not hull an3’ 
void, it is merely viodable. But then it can be avoided at the instance of 
either party. 109 This provision of English law and probably also the cov 
troversy among our High courts led our Parliament to follow the middle 
course. However, under the Hindu Marriage Act, 1955, the impotent 
spouse cannot get the marriage annulled 110 

Thus, it seems that our Parliament though enacted in I954 111 that the. 
marriage of an impotent person is null and void, yet in 1955 it enacted 
that the marriage of a Hindu impotent is merely voidable. It may be that 
we are still maintaining the continuity from past, and despite the recognition 
of divorce, do not consider the Hindu marriage as null and void, except in 
very exceptional cases. 111 However, this provision has another aspect. If 
one person can live happily with his spouse who is impotent, then wh ) 
should the society and law inter meddle in it, by insisting to say that sues- 
a marriage is void. Then, two impotent persons may marry each other,' 
and may live happily all throughout their life. Similar may be the cast, 
with eunuchs Why the law should deny them a married life, and why 
should the marriage has sexual intercourse and procreation of children sd 
important as to deny other advantage of marriage to impotent persons if 
they desire to marry. In this, and in this alone lies the justification of th; 
validity of the marriage of impotent persons. They can after all satisfy 
their urge (in case they have it) of having children by taking recourse to th? 
law of adoption. But in our submission, under the Hindu Marriage Act, 
1955, the marriage should be dissoluble not merely at the instance of the 
non-impotent spouse but also at the instance of the impotent spouse. 


107 See foot-notes (43 to 50J 

108 S. 30. 

109 See Raydon on Divorce p. 108 (8th Ed.) 

110 S. 12 (1) runs*. "That the respondent was impotent at the time of the proceedings 

111 Under the Special Marriage Act. 

112 Under S. 11 only three grounds are listed for a voii marriage. 




THE POSITION OF LAND-LOCKED STATES IN 
INTERNATIONAL LAW 
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Reader In Law, Panjab University, Chandigarh 

States as Units of International Intercourse 

Without indulging in the controversy whether the states alone are the 
subjects of international law or the individuals also, in general or to some 
extent, enjoy that status 1 it can certainly be asserted beyond doubt that as 
a person of International Law primarily, a state functions as a unit of 
international intercourse between different members of international 
community 

Role of Territorial Link 

Territory is one of the indispensable basic elements of state as a concept 
of political philosophy and there is no denying the fact that when it » 
required to play its role as a member of the international community most 
of the rights and obligations of a state revolve round the territorial lint or 
base themselves on concepts which are in one way or the other connected 
with the element of the territory 

Legal Fictions and Analogies In International Law 

• Legal fictions and legal analogies play a very significant role in the 
domain of law although they are to be applied with caution and subject to 
tbeir propriety and suitability in the applied field * Such fictions are created 
and analogies invoiced in order to enable the concerned subjects of law to 


•TTm Paper was read at the Annual Conference of the Indian Society of Inter 
national Law, held in New Delhi on I0lh-14ih December, 1965 It has been 
made uptodate 1 

i For this con'roversy see among others Starke, An Introduction to International 
Lew (1963). p 53 ff Judge Lauterpacht, tn Lav quarterly Review. Vol 63 (1947) 
pp 43S-4CO and Vol (A fi94S) pp ¥7-119, Keben. Peace Through Law (1944), p 76 
Oppenheim, International Law, Vol 1 (1952), pp 579 ff. Westlake Collected Paper* 
(1914) VoL I, p 78 and B R, Chauhnn, '‘International Community and the 
Constituent Elements of International Law (paper read in the Seminar of Inter¬ 
national law conducted at New Delhi from 31st August to I2tb September, 1959 
under the auspices of the International Law Association (Indian Branch) and 
published in Panjab Uniter sitj Law Journal M Law R-rlew” (1919) 

J On tbb subject consult Lauterpacht, Private Law Sources and Analogies of Inter 
national Law, 1927 
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overcome the difficulties experienced in applying the otherwise prevailing 
rigid, unsuitable and incomplete concepts and rules of law which, through 
their just mentioned deficiencies, obstruct the smooth functioning of the 
concerned legal order within the concerned community. 


In the field of the Law of the Sea certain such fictions e.g., the fiction 
of the “territorial waters" whereby the so-called ‘’maritime belt" of the 
adjacent coastal water' is treated as a fictional part of the state territory 
of the concerned coastal State and the fiction of the “floating island" 
whereby a ship on the High Seas is treated as a floating island of the flag, 
State, have contributed a lot towards rendering the communications and ! 
intercourse between different members of international community not only 
possible or practicable but also smooth. 

The fiction of “territorial waters" has also helped in restricting the 
jurisdictional claims of the concerned coastal states upto a specific limit® of 
the adjacent waters of the oceans so that all the states in general may make 
use of and exploit the resources of the High Seas to the best possible 
extent in the interests of the world community as a whole. The concepts 
of ‘‘Continental Shelf’’ 3 4 5 “Contiguous Zone’’ s and the fiction of “Factory 
Ships” 6 have further opened the channels of exploitation and utilization 
of the living and other resources of the sea for the concerned states. 


3 This speciSc limit varies from state to state and even the Geneva Convention on 
Territorial Waters and Contiguous Zone of 29th April, 1958 has not been able to 
achieve a uniform width of territorial waters acceptable to all the states. 

4 For literature see Arthur H. Dean, “The Second Geneva Conference of the Law 
of the Sea’’, "The Fight for the Freedom of the Sea”, A.J.I L„ 1960, p.753 and 
F.N, 14 and 15 at p 753; XJ.N. Year Book, 1954. p. 423 and 1959, p. 522 
Richard Young “Recent Developments with respect to the Continental 
Shelf’, A JIL, 1948, p. 849; Shigeru Oda, “The Geneva Convention on the 
Fisheries, Tts Immaturities’’, Friedenmarate 55, 1959-60, p. 317 ff; Arthur 
H. Dean, "The Geneva Conference on the Law of the Sea: What was accomp¬ 
lished" <4//L , 1958, pp, 607, 864-65; Richard Young, “Sedentary Fisheries and 
the Convention on Continental Shelf", A.J.I.L., 1961, p. 359; A-G. Robles, “The 
Second United Nations Conference, on the Law of the Sea—A Reply”, A.J.I L. 
1961, p 669; J.A. Gutteridge, “The 1958 Geneva Convention on the Continental 
Shelf", R Y.l L , 1959, p. 102; Gracia Amador, "The Exploitation and Conservation 
of the Resources of the Sea, 1959, pp. 2-3, 90; Berber, "Lehrbuck des Yoetkerrechts" 
Vol. I. I960, p. 331; and Chauhan, ‘Rangordnung verschiedener Arten von Wasser. 
nutzungen nach Internationalem Wasserrecht’’ (Dessertation. Ch. IV). 

5 Charles B. Selak, Jr., "Recents Developments in High Sea Fisheries Jurisdiction 
under the Presidential Proclamation of 1945" A.Jl L., 1950, p. 670; Viktor Boeh- 
mert in Strupp’s “Woerterbuch des Voelkerrechts”, Vol I, p. 530, A.J.I.L. (1949), 
p. 791; (1951) p. 225 F.N. I and 1960, p. 767; F.N. 60 and Berber, Ibid, p 320. 

6 Arthur H. Dean, “The Second Geneva Connference on the Law of the Sea”, 
"The Fight for the Freedom of the Seas”, A.J.I L., (I960), pp. 40 & 41 (The 
Soviet Union is reported to have invested dollars 270,000,000 in a world-wide 
fishing Beet including nearly 100 “factory ships’’ costing dollars 3,000,000,000. , 
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Different Phases of Law of High Seas 

The law of High Seas has passed through several phases as influenced 
by the political trends, economic needs and stages of technological 
developments of different eras There was a phase when the entire ocean 
A as free for navigation Then came the period of assertion of claims of 
idvereignty over certain parts of the High Seas by certain States and the 
pendulum again swung m favour of the freedom of the High Seas Evidence 
Is not lacking vhen jurists were found busy in evolving theories ajmed at 
protecting the national interests or justifying the claims of their respective 
states Developments in the field of technology and awakening of the 
Consciousness of the States wj a us exploitation and utilization of the 
resources of the sea have been in the past and are at present plajing 
significant role in the development of the law of the sea As the channels 
of utilization of the resources of the sea for political strength and 
economic potential of the states are widening, the states are accordingly 
becoming more and more active in their participation in the process of the 
formulation, and development of the law of the sea so that it may be shaped 
in such a way as to safeguard and promote their respective interests 

Definition of the High Seas 


A state, by virtue of its sovereign status as a person of International 
Law, exercises sovereign power and control over ns entire territory and as 
such it exercises jurisdiction over all persons and things present and the 
acts done on that territory 7 In addition to the landed part of the state 
territory including water on this landed-part ■ state also exercises jurisdic 
tion over the superjacent airspace and if it has a seaboard then also over 
a certain portion of sea adjacent to its coasts which is m technical phraseo 
logy termed as “territorial waters", “marginal or territorial sea” or 
‘'maritime belt”. Oppenheim names this as “a fictional part of state 
territory" 8 9 10 The open sea or the high seas “is the coherent body of salt 
water all over the greater part of the globe wnh the exception of the marl 
time belt and the territorial straits, gulfs, and bays which are part of the sea, 
but not part of the open sea” 8 


Article 1 of the Geneva Convention on High Seas of April 29, 1958, 
defines Hteh Seas as follows “The tern 'High Seas* means all parts of 
the sea that are not included in the territorial sea or in the internal water* 
of a state” 18 


7 This statement is to be understood as subjected to exceptions, like tmmtnitie* 
of diplomatic envoys and the concept of extratcmlori2lity etc 

8 Jnte'nationa.1 taw, Vol 1,1952. p 417 

9 Oppenheim. Ibid P 538 For definition of the High Seas also see Colombo*. 
International Law of the Sea, 1962 p 44 

10 For text of ibe Convention tttAJIL, Vol 52,1958. ff at p 842. 
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Freedom of the Open Sea in Antiquity 

A survey of the early history of international law reveals that "in 
antiquity and the first-half of the Middle Ages navigation on the open sea 
was free to everybody”. 11 In Roman Law the sea was one of the things 
"common to all” and not subject of property at all. 12 

In Mare Liberum written in 1604 and published in 1609 Grotius, while 
asserting that the sea ought to be free, based his stand on the reasons that 
“all property is grounded upon occupation which require that movable 
shall be seized and immovable things shall be enclosed; whatever therefore 
cannot be so seized or enclosed is incapable of being made a subject of 
property. The vagrant waters of the ocean are thus necessarily free. The 
right of occupation, again, rests upon the fact that most things become 
exhausted by promiscuous use and that appropriation consequently is the 
condition of their utility to human beings. But this is not the case with 
the sea; it can be exhausted neither by navigation nor by fishing, that is to 
say in neither of the two ways in which it can be used”. 13 

Claims of Sovereignty over Portions of the High Sea 

Although certain writers suggest that the claims to the right of appro¬ 
priation and ownership of certain portions of the open sea were made in 
the latter half of the Middle Ages, in the fifteenth and the sixteenth centuries 
there is evidence to show that such claims were asserted and to some extent 
rather recognised as early as the latter half of the thirteenth Century. In 
1269 for example, Venice began to exact a heavy toll from all vessels 
navigating Northern Adriatic. After paying it for a few years Bologna and 
Ancona took up arms to be free from this burden but losing the war “they 
were compelled formally to acknowledge the sovereignty of Venice over 
Adriatic and to consent to pay the dues she demanded. 4 Again, on the 
authority of a memorial presented in 1929 to certain commissioners, sitting 
in Paris to redress damages done to merchants of various nations by a 
French Admiral within the English seas, it appears that the procurators of 
the merchants of Genoa, Catalonia, Spain, Germany, Zeeland, Holland, 
Friesland, Denmark and Norwa> acknowledged that the dominion over the 


11 See Oppenbeim, International Lmv Vol. I, 1952, p. 533 where he also cites Ulpian 
stating that “the sea is open to everybody by nature (L. 13, pr. D viii 4 Mare 
quod natura omnibus patet) and Celsus asserting that “the sea, like the air, is 
common to all mankind”. (L. 3, D XLII1. 8: Maris communem usum omnibus 
hominibus ut aeris) (p 533 F.N. 1 and 2); Starke, An Introduction to International 
Law, 1963, “These claims (rights of appropriation and ownership of portions of the 

open sea) were made in the latter half of the Middle Ages, in the fifteenth and 

sixteenth centuries and in the first half of the seventeenth century”, p 180. F.N. 1 
(see also p. 232); Berber, Ibid , p. 321. 

12 See Colombus, Ibid., pp. 57-8 and Westlake, International Law, Part 1, Peace 
(2nd Ed. 1910), p. 202 (cited by Colombos, Ibid., p. 58 F.N. I). 

13 Cited by Colombos, ibid., p. 58. 

14 Ha)!, A Treatise on Internationa} Law, 7tb ed. 1917, p. 145. 




426 


The Law Review 


English seas, and the right of ‘making and establishing laws and statutes 
and restraints of arms and all other things which may appertain to the 
exercise of sovereign dominion', over them, were possessed by England” 11 
and that England continued enjoying these rights for nearly three centuries 
afterwards 

The state practice of the second half of the Middle Ages shows that the 
Republic of Venice was recognised sovereign over the Adriatic Sea and the 
Republic of Genoa as the sovereign of the Ligurian Sea Pope Alexander 
VI, through the Papal Bulls promulgated on September 25, 1493 partitioned 
the New World between Spain and Portugal which arrangement was 
:onfirmed by the Treaty of Tordesillas in the following year In 1506 
Pope Julius II reaffirmed this treaty between the King of Spain and Portugal, 
fixing the re>pective limits at a line drawn 370 leagues west of the Cape Verde 
Islands so as to indicate that all to the East (and Brazil to the West) was 
'he sphere of Portugal and all to the west (with the exception of Brazil) 
was the sphere of Spain 14 Consequently Portugal claimed sovereignty over 
the whole of the Indian Ocean and of the Atlantic South of Morocco and 
Spain over the Pacific and the Gulf of Mexico Sweden and Denmark 
sovereignty over the Baltic and Great Britain over the Narrow Seas 
the North Sea, and the Atlantic from the North Cape to Cape Finis terre ” 
France also claimed, to some not very well defined extent the waters stretch 
mg outwardly from her coast 18 


rtirt nr°th a ^5lJ 0U K d t bout thc beginning of the seventeenth century “no 
of « ™ h,ch s u fround e d Europe was looked upon as free from a 
St Ct3ry n£&tS ° Q i he part ° f S0mc P°* er atld OVer most of 
them such rights were exercised to a greater or less degree "«• 


rl! c,aims rocre, y ^nded like self styled 

other title?as £ P n r i ° r r ? w G ,fl raan Era P‘ rc styled themselves among 
SluJe ? «f»Pf r C 0cean * and Edward III after the Battle of 

•S’ 1 oY,he d w* .Jf f C om 3,1 fore, S n vcss e!s as being due to him as 
oroclfmirmn« S « th th b0VC men,loned claims were in no way unreal 
hundfSs vea s^Rv'ir^f 0 ,? ,CSS SUCccssf “”y asserted for several 
ounareas ol years By way of illustrations of the successful assertion of 
that Frederick II,' Em^roTofO^nyhad 
o ask tne permission of Venice for a transportation of corn, from Apulia 


15 Hall Ibid , pp 145-146 

it m{ cJlt 

” Ibid, b 331 ,cc al,o Derber. Ibid , pp 321.21 

18 See Hall Ibid , p 144 ’ pp x 1 

” ’or'; Hlrd '' 1736, , M Un.trf SUM 

V) See Oppenheim, Ibid p, 554 and Colombos. Ibid . p 43 
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through the Adriatic Sea in 1748 and when in 1636 the Dutch attempted to 
fish in the North Sea without licence from Great Britain they were attacked 
and compelled to pay £30,000 as the price of indulgence. Again when Philip 
II of Spain was in 1554 on his way to England to marry Queen Mary, the 
British Admiral, who met him in the British seas fired on his ship for flying 
the Spanish flag and the King of Denmark, when returning from a visit to 
James I, in 1606 was forced by a British captain, who met him off the 
mouth of Thames, to strike the Danish flag 


A refusal to accord the honours of the flag by Holland in part caused 
the war of 1652 between England and Holland and furnished a pretext for 
that of 1652 which ended with the treaties of Westminster of 1654, of Breda 
and of Westminster of 1674 and according to Article 4 of the Treaty of 
1674 Holland expressly recognised that the British Seas extended from Cape 
Finisterre to Stadland in Norway. 25 


The minimum expression of enforcing maritime sovereignty lay it 
m iritime ceremonials whereby a state claiming sovereignty over a portion of 
the open sea required foreign vessels, navigating that part, to honour its 
flag as a symbol of its sovereignty. 23 But in reality these claims were made 
to gain and assert political power and to obtain economic advantage out of 
the portions of the seas over which the concerned States claimed sovereignty 

Jurists like Selden, who in his‘Mare clausum', printed in 1635 by the 
command of King Charles I, tried to combat the views of Grotius in the 
interest of England, attempted to give a legal formulation to the above 
mentioned claims of maritime sovereignty. Selden maintained the right of 
appropriation in principle and as a customary fact but he declared that “a 
state could not forbid the navigation of its seas without being wanting to 
the duties of humanity”. 24 


Pufendorf argues that "fluidity is not itself a bar to property, as is 
proved by the case of rivers; that though the sea is inexhaustible for some 
purposes, its fish and the pearls, the coral, and the amber that it yields, 
are not inexhaustible”, and that “there is no reason why the borders 
should not rather challenge to themselves the happiness of a wealthy share 
or sea than those who are seated at a distance from it”. He states further 


21 For reference see Hall, ibid., S. 40, p. 149 and Oppenheim, ibid., pp. 534-5 

22 For reference see Hall, ibid , p. 149 and Colombos, ibid , p. 50. 

23 See Oppenheim, ibid., p. 535 F.N. 2 where he states that so late as 1805 the 
British Admiralty Regulations contained an order (quoted by Hall S. 40) to the 
effect that when any of His Majesty’s ships shall meet with the ships of an) ' 
foreign power within His Majesty’s seas (which extended to Cape Finisterre), it it 
expected that the said foreign ships do strike their topsail and take in their flag, in 
acknowledgment of His Majesty’s sovereignty in those seas; and if any do resist 
all flag officers and commanders are to use their utmost endeavours to compel 
them thereto and not suffer any dishonour to be done to His Majesty' 

24. Mare clausum, lib. i.c. 20 (cited by Hall, ibid,, pp. 147-48) 
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that the sea is a defence ‘for whicL reason it must be a disadvantage to any 
people that other nations should have free access to their shores with ship 
of wars without asking their leave, or without giving security for their 
peaceful and inoffensive passage" ** 


Present Position and the Implications of the Freedom 
of the High Seas 


Hugo Grotius was perhaps "the first prominent literary representative 
of the principle of freedom of the seas " ,s He wanted to assert this right 
as in the face of the claims of Great Britain, Holland was imprisoned 
within the English seas and Grotius further wanted to show that Dutch 
had a right of navigation and commerce with the fndies, in spite of the 
Portuguese interdictions The planned opposition to the thesis of attack 
of Grotius on maritime sovereignty prevented bis immediate victory but 
in spite of this opposition the stand of Grotius found recognition and 
gradually all prominent writers of the eighteenth century took up the case 
of freedom of the open sea with the exception of the maritime belt *’ 


Even in state practice the principle of freedom of the high .seas started 
rinding favourable reaction even during the era of claims of maritime 
sovereignty After the discovery of America Portugal and Spain attempted 
to keep foreign vessels altogether out of the seas over which they claimed 
Mvereipity The magnitude of this claim invoked oppo-otion and resistance 
of the very existence of these rights and in spite of the Spanish and 
Portuguese interdictions Dutch, English and French explorers and traders 
navigated on the Pacific and the Indian Oceans s » When Mendoza, the 
ipamsh Ambassador in London protested m 1580 to Queen Elizabeth 1 
fhf, r S kmous expedition to the Spanish mam Elizabeth answered 
".hft S cL S of . natIons could navigate on the Pacific and refused to 
frnm fr 1 S ,^ m ^ . any nght ,0 deb: »' B "'" h subjects from trade or 
I , hat V .\ S oc ' ln ’ seeln S that the use of the sea and the 

and r?’ ^ " tle 10 the ocean belong to any people 

! a f 5 much as neither nature nor regard of public use 
permitted any possession thereof ” 6 v 


and fo'bfiSj STr'l dcr '; c ' '’ fbbm > ° rth ' s ' a destined to tr.umph 
t™“ „ 5r.k y rect *smsed Almost all the writers agree that in the 
firf ouar.e/of n,nr.rr,”h ""'“'f-° r h= more exact It the end or the 

lust quarter of nineteenth centnry the principle of freedom of navigation 
-came universally recognised in theory and in practice and it can now be 


25 

26 
27 

23 

29 


PufenJorf bk nr ch |v paras 6-9 (cited by Hall Ibid p 1481 
See Berber ibid.p 3>2 

OeOamta/nJ/m/, appertain 17021, Vautl and Mamiu are. 

For reference see Oppenbeim Ibid . p S35 

Camden -Wrj. 1675. p 22J Iclad by Colombo, (Wd.pp 47 4S| 
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claimed as an uncontested principle of modern customary international law 
that the high seas as a general rule can not be subjected to appropriation. 30 

This principle has found expression in judicial pronouncements also. 
Lord Stowell summed up the rule in a very simple and brief form in the 
case of Le Louis by stating that, “all nations have an equal right to the 
unappropriated parts of the ocean for their navigation.” 31 Judge J.B. Moore, 
in his dissenting opinion in the Lotus Case 32 observed: “In conformity 
with the principle of the equality of independent states, all nations have an 
equal right to the uninterrupted use of the unappropriated parts of the ocean 
for their navigation, and no state is authorised to interfere with the naviga¬ 
tion of other states on the high seas in time of peace except in case of piracy 
by the law of nations or in extraordinary cases of self defence.” 

The principle was, however, recognised as a peacetime principle. When 
in 1918 Wilson’s 14 points, out of which point No. 11 stipulated “the 
complete freedom of navigation, on high seas during peace as well as war”, 
were declared as preliminary basis for peace treaty with Germany. England 
made reservations vis-a-vis point No. il. 3S 

On the basis of the analogy of the principle of freedom of the high 
seas an attempt has been made to extend, with the help of treaties, the 
principle of freedom of navigation on Straits, inter-oceanic canals and 
rivers. 3 * 


30 See among others Berber, ibid , p. 322; Oppenheim, ibid., p- 537; Colombos, ibid., 
p. 59; Starke, ibid., p. 233; Briggs, The Law af Naiions-Cases . Documents and 
Notes, 1953 2nd cd\ pp. 10, 328-29; Hyde, International Law Chiefly as interpreted 
and applied by the United States, 1947, Vo!. I, p. 751 and Hall, ibid., p. 144. 

31 (1817) 2 Dods. 210 245-244 

32 P.C.I.J., Ser. A No. 10 (1927), 25; see alse Briggs, ibid., p. 229. 

33 Berber, ibid , p. 322 Lloyd George declared that he could not give up control 
of a means which had enabled the Allies to win the war. Hackworth, Digest of 
International Law, 1940-43. II, p. 656 (cited by Berber, ibid , p. 622. F.N. 5) 

34 See Convention relating to the Regime of the Straits, signed at Lausanne, 
July 24, 1923, (LNTS, no. 702. Yol. XXVIII, p. 116). It is stated in Article 1 
that “The High Contracting Parties agree to recognise and declare the principle 
of freedom of transit and navigation by sea and by air in the Straits of 
Dardanelles, the Sea of Marmora and the Bosphorus, hereinafter comprised 
under the general term of the Straits”, p. 119; Convention Regarding Regime of 
the Straits, with Annexes and Protocal signed at Montreux, July 20, 1936 ILNTS, 

' No. 4015, Vol. CLXX1II, P- 213)... Article 1 states: “The High Contracting 
Parties recognise and affirm the principle of freedom of transit and navigation 
by sea in the Straits”, p- 219; Convention and Statute on Freedom of Transit, 
Barcelona, April 20, 1921 (LNTS), No. 171. Vo. VIII, p. 12) and Convention and 
Statute on the Regime of Navigable Waterways of International Concern, 
Barcelona, April 20, 1921 [LNTS\ No. 172, Vol. VII, p 35). For treaties dealing 
with freedom of navigation on rivers and interoceanic canals see treaties cited 
by Cbauhan in “Rangordnung verschiedener Arten von Wassernutzungen ndeb 
- inttrnationalem Wasserrecht” (Dissertation). 
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Now the law on High Seas has been codified through the Geneva 
Convention on High Seas of April 29, I95S Article 2 of this Convention 
defines the freedom of the High Seas as follows 

‘It (freedom of the high seas) comprises, inter alia, both for coastal 
and non coastal states 

1 Freedom of navigation 

2 Freedom of fishing, 

3 Freedom to lay snb marine cables and pipelines, 

4 Freedom to fly over the high Seas’' 81 

In the concluding paragraph of Article 2 a qualifying provision is mad* 
wherein it is stated 

'These freedoms and others which are recognised by the general 
principles of international law, shall be exercised by all Stales with 
reasonable regard to the interests of other States in their exercise of 
the freedom of the high Seas ” 


On the basis of these provisions it may be pointed out that the 
•freedom of the high seas” would signify "(a) that the high seas can never 
be under the sovereignty of any one particular state, (b) that there is 
absolute Freedom of navigation on the high seas for vessels of all nations 
whether merchantmen or warships, (c) that jn general no state may exercise 
jurisdiction over ships within that sea not bearing its flag, (d) that a 
State may, as a general rule, exercise jurisdiction over a particular ship only 
in virtue oi the maritime flag under which that ship sails, (e) that every 
state and its citizens are entitled to make use of high seas for having sub¬ 
marine cables and oil pipelines (the so called "freedom of immersion”). 
For the conduct of fisheries, and for scientific or technical purposes, (f) that 
there is absolute freedom of flight above the open sea for all aircraft *•” 

a 1*‘ s a J an d mar £ m the history of international law that through the 
medium of a multilateral Convention 87 concluded under the auspices of 
the United Nations the rights, implied in the concept of the freedom of the 
[ or , tIlefirst *»n«,been expressly declared to be the right* 
of both coastal and non coastal States 


15 VotUM^AJIL. Vol 52 195S p 843 The of .be Convention i, <■*> 
available in UN Doc. A/CONF 1J/L. 33 reprinted In Dept of State Bulletin 1113 
it. Starke. Ibid , p 233 

" 3?‘"" U °“"’ NaI1 ™’ ■» Kaolntloa 1115 (XII »< 
February 21,1957 decided (o convene an international coorereoce oi piepipoteo- 
liar.aa 10 examine the law ot Ida aaa and I, a l, 0 recommended a „ lhe coofarcoa. 
■booM .tody rbe question ot (be free accea, ,o the aea of Iba Uod-locled 
countries a, est.bllabed by the mteroa.lonal practice or Ireetle, A JJ 1951 

p 810. 
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Geographical Limitations of Land-locked States vis-a-vis these 
Freedoms! 

As pointed out in the beginning of this exposition the territorial lmk 
plays a very significant and decisive role in the domain of international law 
The geographical location of the land-locked states has made a natural 
classification, at least for the purpose of law of the sea, of Slates into 
coastal and non coastal states inevitable. The location of the land-locked 
states is a geographical factuality and reality which produces some natural 
and factual consequences even if an attempt is made to push this factum in 
the background in order to elevate, at legal level, the principle of equality 
of all the States. 

The concept of “high seas” is inter-connected with and co-related to 
the concepts of “territorial waters”, “continental shelf” and “contiguous 
zone”. The rights and obligations of the coastal states are clearly distinct 
with reference to “high sea” on the one hand and their “territorial waters”, 
“continental shelf” and “contiguous zone” on the other hand. A non¬ 
coastal State, by dint of its geographical location, can not, in the prevailing 
legal structure, at all exercise any rights or perform any obligations relating 
to territorial waters, continental shelf and contiguous zone for the simple 
reason that as a matter of fact it does not possess any of these fictional 
parts of State territory. This factual situation is bound to keep the non¬ 
coastal states at a different level than the coastal states vis-a-vis the law of 
high seas even if attempts to enable the non coastal states to enjoy the 
benefits of the principle of freedom of the high seas bear fruits to certain 
extent 

In fact it were these factual difficulties and problems which kept the 
non-coastal states in suspense vis-a-vis the rights on the high seas. e.g. 
although the question was raised in Switzerland several times, on each 
occasion Swiss Federal Court declined to give permission to Swiss subjects 
to use the national flag at sea and they were consequently compelled to use 
the flag of some other State. “The reasons given by those who were 
opposed to the use of a maritime flag by inland countries were that the 
ships were dependant on the goodwill of other nations for the use of their 
ports, and that the responsibility which results from a ship’s nationality 
can only be real if the ship belongs to a port of a state and that on -her 
return to that State the captain, crew and the passengers could be punished 
for any offences they may have committed at sea”. 38 It was perhaps because 
of these difficulties that while convening the international conference of 
1958 to examine the law of the sea the General Assembly could only 
recommend that the conference should (merely) “study the question of the 
free access to the sea of the land-locked states, as established by the inter¬ 
national practice or treaties” 39 . These and some other complications also 


38 Westlake, Vol. I, p. 169 (cited by Colombos, ibid., p. 269/; see also Oppenheim 
ibid, p S43, FN. 2. It may be pointed out that although the Geneva Convention 
on High Seas has given the non-coastal States the right to fly their own flag on 
the high seas, the just mentioned difficulties prevail in spite of this provision 

39 See A.J I.L , Vol 52, 1958, p. 830. 
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operated as a hurdle m the nay of the Fifth Comm.ttee« [on Questioni of 
F?ee Access to the Sea of Land locked Countries) of the international 
conference of 1958 which had to feel contented simply with getting a tew 
provisions 11 dealing with the land-locked States, incorporated m the main 
Convention on the High Seas of April 1958 and perhaps these very dim 
cullies are responsible for a big gap of seven years between the Convention 
of 1958 and the recent Convenuon on Transit Trade of Land locked maies 
of July 8. I965 12 


Clash of Principles of Sovereignty and Equality 


The Charter of the United Nations m Article 2, para 1 declares that 
“the Organisation is based on the principle of sovereign equality of all its 
Members” The expression is repeated m Article 78 indicating that the 
relationship among the members of the United Nations shall be based on 
respect for the principle of sovereign equahtv This is otherwise also we), 
recognised in international law and international relations—that ‘sovereignty 
and “equality ’ are two very significant basic rights of a State as a member 
of international community In the field of the exercise of rights, pertain 
ing to the freedom of the high seas, by the non coastal states an undeclared 
clash between the principles of sovereignty and equality comes into play 
The non coastal states want to enjoy all the rights connected with freedom 
of the high seas on the basis of equality with all other states including 
the coastal States The coastal States situated between the sea and a land 
locked state feel a strain upon their sovereignty in the exercise of such 
rights by the non coastal vtates more particularly with reference to the 
right of access of such states to the high seas They feel that the right of 
passage or transit through their territory in order to enable the non coastal 
states to have access to high seas would cause a strain upon their sovereignly 
if they were to allow such a right of transit or passage, in the form of an 
international obligation as leaving aside right granted by it through a 
treaty no state can be compelled to allov .mother states to exercise an 
automatic right o r passage or transit through the territory of the former 

The right of equality is no doubt a basic right of the members of 
United Nations but in the functioning of the United Nations its Charter 
recognises four different categories of States, namely, ordinary members 
of UN, permanent members of the Security Council, non member States 
and the enemy states, 15 which four categories definitely possess different 
rights and obligations under the Charter There is no reason why the 


40 The Fifth Committee consisted of Chairman Mr J Zourek (Czech©Slovakia), 
Vice Chairman, Mr W Guevara Arze (Bolivia) and Rapporteur Mr A A Tabibi 
(Afghanistan) 

41 e.g Articles 2,3,4 and a few other mixed provisions 

42 For text see///Z , Vol 3, No 2, April 1965, pp 254-63 For literature on isw 
of sea as developed during 1958-1964 see "Devcfoprrent In the La»s of the See 
1958-1964 published by the British Institute of International ami Comparative 
La», London International La# Senes, No 3 (Special Publication No 6 (1965) 

43 As to • enemy States” see Articles 53 and 1U7 of the Charter 
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coastal and non-coastal States cannot be treated differently when even the 
Geneva Convention on High Seas also recognised that certain obligations 
fall merely on the coastal States because of their being coastal States. 
Article 12, para 2 of the Convention on High Seas, e.g., states that: 

"Every coastal State shall promote the establishment and maintenance 
of an adequate and effective search and rescue service regarding safety 
on and over the sea and-where circumstances so require—by way of 
mutual regional arrangements cooperate with neighbouring states for 
this purpose." 44 


These obligations contained in Article 12 fall to the share of coastal 
States alone In the same way there are certain other rights as envisaged 
in the same convention and which formerly prevailed on the basis of 
customary international law, which by their very nature can be exercised 
only by coastal States e. g., the right of hot pursuit. Article 23 of the 
Convention on High Seas 1958 states :— 

1. The hot pursuit of a foreign ship may be undertaken when the 
■ competent authorities of coastal state have good reasons to believe 
that the ship has violated the laws and regulations of that State. 
Such pursuit must be commenced when the foreign ship or one 
of its boats is within the internal waters or the territorial sea or 
the contiguous zone of the pursuing State, and may only be con¬ 
tinued outside the territorial sea or the contiguous zone if the 
pursuit has been interrupted.” 45 

. l 

This right can, by its very nature, be exercised by a coastal state alone 
and any reference to a right of equality of the non-coastal state vis-a-vis 
this right does not make any sense. 

The right of sovereignty on the other hand is not only frequently 
defended .by jurists 46 and invoked by the states whenever there is the slightest 
suspicion of its violation but also vigorously upheld by the international 
tribunals. The international Court of Justice observed in the Corfu Channel 
Case : ! 


44 For text see A.J.l.L (3958), p. 845. 

45 A.J.l.L., Vol. 52 (1958) p. 847. See also Arts. 1, 2, 16 and 19, of the Convention 
on Territorial Sea and Contiguous Zone, 1958 aDd Art. 6 of the Convention 
on Fishing and Conservation of Living Resources of the High Seas, 1958 which 
contain provisions dealing with (he rights of coastal states^ alone, A.J.l.L., 
(1958), pp. 834 and 853. 

46 See Quincy Wright, “Reflections on the Sabbatino Case—Editorial Comment", 
( 2 )...the principle of international law involved in this case is that which Justice 
White called “the deeply embedded postulate in international law of the territorial 
supremacy of the sovereign, a postulate that has been characterised as the 
touchstone of private and public international Law”, A.J.l.L, Vol. 59, (1965), 
p. 305 (Quincy Wright also invokes Art. 2, paras 1,4 and 7 of the UN Chatter 
in this context). 
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"Between independent States respect for territorial sovereignty is an 
essential foundation of international relations But to ensure respect 
for international latv, of which it is the organ, the Court must declare 
that the action of the British Navy (on 12 13 November 1946 and not 
on 22 10 1956) constituted a violation of Alabman sovereignty 47 
In the Case Concerning Right of Passage over Indian Territory (i960) 
while admitting the legal sovereignty of Portugal over the enclaves of Dadra 
and Nagar Haveli before 1954 the International Court of Just ce observed 
‘‘Portugal’s claim of a right of passage is subject to full recognition 
and exercise of Indian sovereignty over the intervening territory and 
without any immunity in favour of Portugal The Court is of the view 
that India’s refusal of passage in those cases was, in the circumstances 
covered by its power of regulation and control of the right of passage 
of Portugal” 48 

In the light of this situation the legal brains which prepared a com 
prehensive code on the position of the land locked States in the form of 
the recent Convention, namely, the Convention on Transit Trade of Land 
locked States of July 8, 19t>5 were faced with an uphil task of evolving, in 
this domain, a reconciliation of the right of equality of the non coastal 
States and the right of sovereignty of the coastal States situated between 
the sea and the land locked S’ates It is yet to be seen during the course 
of its actual operation as to what extent the Convention of 1965 enables 
the land locked states to enjoy their Jong cherished right of equality 
vis a vis the freedom of the high seas without effecting the traditional right 
of territorial sovereignty of the coastal states or to what extent the coastal 
states reconcile with a strain upon their traditional and rather inherent 
basic right of territorial sovereignty. 


Recent Historical Evolution of the Rights of Land locked States 

A brief review of the historical evolution of the rights of the land¬ 
locked states to the freedom of the high seas since First World War may 
prove helpful in ascertaining and evaluating the magnitude of the up to date 
achievements in this field of international law This view may historically 
examine the position of these States with reference to 

(a) The right of freedom of navieation, 

(b) the right of use of their own flag, 

(c) the right of access to the high seas, 

(d) the right of fishery on the high seas, 

(e) the right ol freedom to lay submarine cables and pipelines, and 

(0 the right of freedom to fly over the high seas 


47 ICJ Reports (1919), pp 22 and 35 (brackets mine) 
■48 ICJ Reports(\9m.v 6 
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These rights may be examined with reference to : 

1* Treaty of Versailles 1949. 

2. Barcelona Convention 1921. 

3. Geneva Convention of 1958. 

4. Convention on Transit Trade of Land-locked States of July 8, 1965. 
Treaty of Versailles 1919 

A merchant ship on the high seas must possess the right to fly the flag 
of a particular state. Before the First World War of 19/4-18 “there was 
some doubt as to whether a State without a sea-board could claim the right 
to a maritime flag.” 48 However, under the Treaty of Versailles, 1919, 
the High Contracting Parties agreed to recognise the flag flown by the 
vessels of an Allied or Associated Power having no sea-board which were 
registered at some one specified place situated in its territory, which was 
to serve as the port of registry of such vessel. Article 273 of the said 
Treaty stated:— 

“In the case of vessels of the Allied or Associated Powers, all classes 
of certificates or documents relating to the vessel, which were recognised 
as valid by Germany before the war, or which may hereafter be 
recognised as valid by the principal mari-time States, shall be recognised 
by Germany as valid and as equivalent to the corresponding certificates 
issued to German vessels. 

A similar recognition shall be accorded to the certificates and documents 
issued to their vessels by the Governments of new States, whether they 
have a sea-coast or not, provided that such certificates and documents 
shall be issued in conformity with the general practice observed in the 
principal maritime States. 

The High Contracting Parties agree to recognise the flag flown by the 
vessels of an Allied or Associated Power having no sea-coast which are 
registered at some one specified place situated in its territory; such 
place shall serve as the port of registry of such vessels.” 60 

The Treaty of Saint Germain, 1919 (Article 225); the Treaty of Trianon, 
1920 (Art. 209); and the Treaty of Neuiily, 1919 (Art. 153) “similarly 
granted to all the contracting powers the privilege of recognition of their 
respective flags ” 51 

It may be pointed out here that these provisions were provisions of 
peace treaties and as such they contained a provision for recognition, by 
the High Contracting Parties, only of the flag flown by the vessels of an 
Allied or Associated Power having no Sea-coast and as such these provisions 
did not, as a principle, recognise any such right in favour of all the non¬ 
coastal States in general. 


49 See Colombos, ibid., p. 269. 

50 Text taken from A.J.I. L., Vol. 13, 1919, Official Documents, p 288 

51 See Colombos, ibid., p. 270. 
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Barcelona Convention 1921- 


The declaration recognising the Right to a Flag of States having no 
sea coast, signed at Barcelona on April 20, 1921 stated 

“The undersigned duly authorised for the purpose, declare that the 
States which they represent recognise the flag flown by the vessels of 
any State having no sea coast which are registered at some one speci 
fled place situated in its territory, such place shall serve as the port 
of registry of such \essels 


This “Declaration” substantially incorporated tbe provisions contained 
in the Peace Treaties in this regard 53 The reason why such a right at that 
time was not incorporated in the provisions of a Convention and was 
announced only in the form oF a “Declaration" perhaps lay in the fear 
that “conventions were usually subject to denunciation and, if a convention 
affirming this right of landlocked countries were denounced the right 
itself might be called in question This suggestion that the said right should 
be asserted in a declaration rather than a convention was made by the 
British delegate and duly accepted by the Barcelona Conference of 1921 

The Geneva Conventions of 1958 


r «u rt, £ C o of „ the 9 onvenl,on on Hl E h Seas, 1958 defining the concept 
_ 0.1 s , ar ! d A . r . n , cIc 2 definin S the scope of the expression 
freedom of tbe high seas (as available both to coastal and non coastal 
States according to this Convention) have already been discussed 

3 of ih’/rwiSf, r ' 8hl! u f i'*' la " dlo <*' d stales arc concerned Article 

th „ C ' nV(e ? t, . on on H, gh Seas forms the centre of gravity and it has 
3 stefM COrPOr8tCd CVCn thc preamb,c of ,he 1665 Convention Article 

1 ron°^^!f*!c nj0 . y , thc u frccdom of tBe seas on equal terms with 
tn »??I? *'V St .t tCS ha !? D | no sea coast should have free access 
SL2 1° h ' S eDd . S i a, . es s,tuated between thc sea and a 
latter^and sha ? ^ c°*»non agreement with the 

' accord d conformity with existing international conventions 

(a) 3^S!SS?S , £S52d“ a tas,s of ,K, ' i,caty !T “ 

<W utih^ ‘ hc "if ° r tba ' Slale tccatmem cq^I to that 

“ ,,1 '' lro « n ships or to thc ships of any other Stales, 
as regards access to sea ports and the use of such ports , 


32 MTS No 174 Vo! VII, p 73 at p 74 

53 See also Colombo*, ibid p 270 

54 K r° m ""'“t»"'.n .hr dt.cuul™ d 
DHN 5oh° f °™"* canr»«n« of 1,58.1.0 >re 
p”«p 2S T he Conclusion, of International Conference. , Bril, (1,591. 
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2. States situated between the sea and a State having no sea-coast 
shall settle, by mutual agreement with the latter, and taking into 
account the rights of the coastal State or State of transit and the 
special conditions of the State having no sea-coast, all matters 
relating to freedom of transit and equal treatment in ports, in case 
such States are not already parties to existing international con¬ 
ventions.” ss 


It may be pointed out here that the rights contained m this Article 
are to be granted through common agreement and on the basis of reciprocity 
and all the matters relating to freedom of transit and equal treatment in 
ports are to be settled through mutual agreement. These provisions rob 
the contents of this Article of their mandatory character by leaving every¬ 
thing finally at the mercy of common agreements. 

Article 4 stipulates that “every State, whether coastal or not, has the 
right to sail ships under its flag on the high seas.” 66 This provision is 
decidedly an improvement upon the existing law in that regard. 

Article 8 37 states that the occupation of any portion of the high sea 
is prohibited even during war which means that the freedom of high seas 
should prevail during war time also. 

Article 26 stipulates that “all States (including coastal and non¬ 
coastal States) shall be. entitled to lay submarine cables and pipelines on the 
bed of the high se'as.” 5 ^ 

Article 14 of the Convention on the Territorial Sea and Contiguous 
Zone 1958, states : 

“1. Subject to the provisions of these articles, ships of all States, 
whether coastal or not, shall enjoy the right of innocent passage 
, through the territorial sea.” 59 

By extending the right of innocent passage through the territorial 
sea, even to the ships of non-coastal States these provisions have also made 
an improvement upon the till then prevailing situation. 

Article 1 of the Convention on Fishing and Conservation of the 
Living Resources of the High Seas of April 29, 1958 states : 

“1. All States (coastal as well as non-coastal) have the right for 
their nationals to engage in fishing on high seas, subject (a) to 
their treaty obligations, (b) to the interests and rights of coastal 
States as provided for in this Convention, and (c) to the pro¬ 
visions contained in the following articles concerning conser¬ 
vation' Of the living resources of the high seas.” 50 


55 1958, p. 843. , 

56 Ibid-, p. 843. 

57 Ibid., p. 844. 

58 Ibid ., p 849 (Brackets mine). 

59 Ibid , p. 837. 

60 A J.IL., 1958, p. 852 (brackets mins). 
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There is a slight improvement on the existing situation in this field 
also as the right to fishery m the high seas has expressly been recognised in 
favour of the nationals of non coastal States as well 

Convention on Transit Trade of Land-focfced States o f July 8, 1965 

Invoking Article 55 of the Charter of the UN requiring the United 
Nations to promote conditions of economic progress and solution of inter 
national economic problems and taking note of the General Assembl) 
resolution 1028 (XI) on the land locked countries and the expansion of 
international trade this Convention was concluded mainly with the object 
of providing, for the landlocked countries, adequate transit facilities for 
the purpose of promoting international trade ** 

Articles 2 and 3 of the Convention on High Seas, 1958 have been 
incorporated in the preamble which step does not in any way add any 
weight to the contents of those articles or which rather reasserts the stand 
I that the iimiiations of those articles remain in tact in spite of the recent 
' Convention of 1965 

The provisions of Article 15 which stipulate that “the provisions of 
this Convention shall be applied on the basis of reciprocity”* 2 again dilute 
the other contents of the entire convention as this provision will slow down 
the operational phenomenon 

Article 2, which deals wjib the freedom of transit , states in its c pen 
mg sentence that “1 Freedom of transit shall be granted under the terms 
of this Convention for traffic in transit and means of transport ” This 
right has, however, been subjected to certain limitations, namely, that tbe 
measures taken by the Contracting States staou'd be subject to the other 
provisions of the Convention and the rules governing the use of means of 
transport shall be established by common agreements between the Contrac¬ 
ting States (Art 2, para 2) Moreover, tbe Contracting States shall autho 
rize, the passage through and access to their territory, m accordance with 
their own laws (Art 2, para 3) and the passage of traffic in transit through 
the territorial waters only in accordance with the principles of customary 
international law or applicable international conventions and their internal 
regulations (Art 2, para 4) •’ 

According to Ar'icle 6 tbe conditions of storage of goods in transit, 
at the points of entry at d exit, are to be established by agreements between 
the States concerned* 1 ai d Article 8 makes provision for providing free 
zones or other customs f. cihties at the ports of entry and exit for the con¬ 
venience of traffic in trarnit but again that is to be achieved through agree¬ 
ment between those States and the concerned land locked States ,s 


61 

SI 

63 

64 


See the Preamble !J I Z, VoJ 5, So 2 April 1965 p 234 

Ibid . p 261 

For text, ibid-, p 237 

Ibid, p 239 

Ibid., p 239 
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A land-locked State, not a party to this Convention cannot, on the 
basis of the most-favoured-nation clause of some other treaty, claim the 
facilities and special rights accorded to the land-locked States on the basis 
of this Convention. 66 

The Convention does nat impose upon a Contracting State any obli¬ 
gations conflicting with its rights and duties as a Member of the United 
Nations 67 and the provisions of this Convention shall not affect the measures 
which a Contracting State may be called upon to take in pursuance of 
provisions of a previous or subsequent general international convention, 
whether of a world-wide or regional character, to which it is a party. 68 

The Convention does not prescribe the rights and duties of bellige¬ 
rents and neutrals in time of war, but it shall, however, continue in force 
in time of war so far as such rights and duties permit. 89 The Contracting 
State can take actions necessary for the protection of its essential security 
interests 70 and it can deviate from the provisions of the convention while 
taking measures which the Contracting State is obliged to take in case of an 
emergency endangering its political existence or its safety. 71 

Article 16 makes provision for settlement of disputes, with reference 
to the interpretation or application of the Convention, through the medium 
of arbitration, if such disputes are not settled by negotiation or other peace- 
1 ul means of settlement within a period of nine months. 72 

Article 20 clause (1) which deals with the problem of “entry into force’ - 
states : — 

1. “The present convention shall enter into force on the thirtieth day 
following the date of deposit of the instruments of ratification or 
accession of at least two land-locked states and two transit States 
having a sea-coast 73 

It may be pointed out that uptill now only three land-locked 
states, namely, Nepal, Mongolia and Niger; and only one state having 
a sea coast, namely, Nigeria have ratified the said Convention. 71 

This detailed examination has revealed that in the face of the provisions 
of reciprocity as a condition for the application of this Convention and that 
of too much dependence upon mutual agreements for bringing the said 
provisions into operation, the effect of the contents of this Convention 
stands considerably diluted 


66 Art. 10, ibid , p. 259-60. 

67 Art, 14, ibid. p. 261, 

68 Art. 11, para 3; ibid . p. 260 
t>9 Art. 13, ife/rf., p. 261. 

70 Art II, para 4 '.ibid, p 260 
21 Art 12, ibid., p. 261 

72 Ibid., pp. 261-62. 

73 Ibid., p. 262. 

74 See United Nations Weekly Newsletter of 2nd September, 196fi. 
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The overall survey of the Convention in fact invokes a question 
whether the Convention has virtually solved the problems of the land-locked 
States and as to what extent it is an improvement upon the existing 
situation One point is clear that the Convention has, at least, codified the 
international law regarding the position of the land locked states and as 
such opened the channels For them to enable them to participate in the 
international trade as an equal partner Much will depend upon as to how 
the concerned coastal and land locked States actually put m practice the 
provisions of this Convention after becoming a party to it 




book reviews 


Indian Company Law by Avtar Singh 1st (1966) Edition, Eastern Book 

Company, Lucknow Publication pp. 362. Price Rs. 12.50 . 

Experience oflast 40 years or more in the Company Management in 
India has been rather sad, with low moral standards of business Commu¬ 
nity and the tendency to get rich quickly, the opportunity for which came 
handy when Britishers left India in 1947 leaving the field to local business 
manaecments, resulted into widespread exploitation by the management? 
particularly the Managing Agents, of the shareholders as well as the con¬ 
sumers of the Company products. This led to the establishment of expert 
Commissions to recommend an exhaustive legislation in the field to curb 
the bad tendencies witnessed in the post World War II period. The out¬ 
come was the Indian Companies Act 1956. 

It is a colossal piece of legislation with more than 650 sections and a 
dozen schedules and tables. One of the reasons for such a detailed legis¬ 
lation probably was an attempt on the part of Parliament to leave nothing 
to chance or even for interpretation. Revolutionary changes were intro¬ 
duced in the management side of the Company affairs, particularly the 
abolition of the unique institution of Managing Agency in stages. Other¬ 
wise too in almost all matters regarding company the Governmental control 
increased. In spite of the best efforts on the part of the Parliament to be 
exhaustive and fool proof, discrepancies, anomalies and loop-holes were 
found by the business community, thanks to the genius of business lawyer 
sometimes. The result has been an amendment in the Indian Companies 
Act at the rate of at least one in every session of the Parliament ever since 
the Act of 1956 came into force. 

Such a detailed legislation so oftenly changed and widely and diffe¬ 
rently interpreted by various courts presents a field of law rather difficult to 
master. Mr. Avtar Singh’s attempt is commendable in the sense that he has 
admirably succeeded in putting forward susinctly the fundamentals of Com¬ 
pany Law. Difficulty was particularly felt by the Law students to find a 
suitable book on the subject as till now their choice was between cheap 
notes or extractive commentaries meant for professional lawyers: neither 
being suitable to the students. 

Preface of the book announces that reliance and special emphasis has 
been laid on Indian Case Law. The promise has been generally kept bj 
Mr. Singh in his discussions. However it seems that some of the Case law has 
been omitted by him apparently as he could not get some of the reports on 
the subject. From the citations it seems that Company Law Journal and AIR 
are the main sources relied upon. If he had been able to include cases from 
Company cases particularly on Memorandum, oppression and mismanage¬ 
ment and liquidation the discussions would have become more exhaustive 
as well as truly based on Indian Case law as he assumes. 
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The subject has been treated not in section wise order but by topics 
The general basis seems to trace the life span of a company from its tncep 
tion to liquidation I think the treatment of the subject in this manner will 
be understood better by the students who are likely to be confused in section 
wise discussions 

One strik'ng omission in the book is discussions on Promoters 
May be the phrase is not a term of Jaw but of business 'Jut in company 
matters be is held responsible for many things least to say that he brings 
about the existence of the company, and as such Promotor, his pos.tion, 
duties and relationship with the company he promotes has to be specifically 
and separately dealt in a book following hts plan 

Another significant omission is in the chapter on managing agency 
Mr Singh has almost paraphrased the various provisions of Indian Com 
pany Act 1956 regarding the present position of the Managing Agents but 
the discussion is not likely to be understood well unless a comparative past 
and present position alongwith the reasons for the change arc also 
included in the discussions Chapters 16 and 17 dealing with majority rule 
and protection of minority against mismanagement are fairly balanced but 
the scope of sections 397 and 398 in cases of dead-locks in management 
which should have been more exhaustively done as many cases have comt 
on ihe point 

There are some minor omissions or probably a misprint in the book, 
for instance at p3gc 46, para 2 the author states comparing memorandum of 
Association with Article Association that alteration of all the five compel 
sor> clauses of memorandum requires sanction of the court which is not so 
as object and registered office clauses alone require such sanction 

On the whole the treatment is fairly balanced I am sure the book 
will be well received by the student community for whom it is meant 

S P Tewan 


The Law of Contracts by Prof if. Krishnan Nair, B Sc ,Af A, lL M , 
Professor, Law College Trivandrum Published by Sarala K Nair, 
if A , T C. 20/993, Trivandrum, Second Edition pp 444, 

Price Bs 16 

ThattheTeisa dulhofgood books for students is a well known 
fact Most of the books are written for the professional man in law Thu 
means that a large majority of students, who on account of lack of time or 
lack of inclination, are left to depend on note tvpe books publication of 
which has become a very lucrative trade The student community willy mlly 
falls prey to them It should not be forgotten that law books meant prim inly 
for lawyers are also fairly costly Hitherto, mnst of the Universities have 
prescribed Pollack and Mulla's Law of Contract as a text book No one 
would doubt that the book is very well written, but it must be said candidly 
that the book is not very suitable for students The shorter edition of 
the same work by Mulla is also not found very suitable for students, as 
many principles and doctrines have not been expounded with that clarity 
that is necessary for students It is high time that we realize that we in 
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India to-day need good text books for our students. In the area of le sal 
studies we are singularly lacking in this. It seems that realizing this, the 
Indian Law Institute has recently ventured to publish some text books for 
the students. 1 

It is in this that lies the greatest merit of Prof. Nair’s present 
work under review. It is a book essentially and necessarily written for stu¬ 
dents. In preface to the First Edition of the work the learned author said) 
'‘This book is not a commentary on the statutes as such but it attempts at 
an academic study of the subject explaining the principles with the help of 
leading and illustrative decisions. A detailed discussion of the way in which 
various principles were applied to the facts of a case is not attempted, but 
brief statements of facts are given together with the dicta as clearly and 
precisely as possible.” 

In this claim the learned author succeeds. 

* 

The work has been divided into two books. Book I deals, with thi 
general principles of contract under the following heads : ' Part I—General 
Features and Classification. Part II—Offer and Acceptance, Effecting 
Acceptance, and Consideration. Part III —Incapacity, Mistake, Coercion 
and Undue Influence-, Fraud and Misrepresentation, Legality of 
Object, and Void and Contingent Contracts. Part IV—Performance, 
Breach and Impossibility Part V-Damages and Specific Relief. 
Part VI—Quasi-Coutracts. 

Book 2 of the work consists of six parts and thirty-three Chapters. 
Part one deals with Indemnity and Guarantee; Part If with General features 
of Bailments, Rights and Liabilities of parlies; and Pledge; Part. Ill with 
Agency; Part IV with Sale of Goods; Part V with Partnership and Part VI 
with Negotiable' Instruments. In Appendix 1, model questions are also 
given. ' • \ > 

The Indian Law of Contract is fundamentally based on the principles 
and doctrines of English law. Therefore for a clear understanding of rules 
of the Indian Contract Act, a knowledge and grasp of the principles and 
doctrines of English law is necessary. One of the greatest advantages of the 
work lies in this that doctrines of English law are explained with great 
clarity and lucidity. The English doctrine of consideration is of 
purely historical accidents. Many continental countries' do not 
require consideration as a component ingredient of the contract. The learn¬ 
ed author says; “By co-ordinating these two elements (Mutuality or quid 
pro quo of the writ of debt and injury of the trespass ) it was established by 
the middle of the sixteenth century that the plaintiff must prove the defen¬ 
dant’s prornise to have been part of a bargain struck between the parties. 

He might prove that he had bought the defendant’s undertaking by giving 
him in return* a benefit. It was also sufficient if he had given a promise in 
return for the promise from the defendant. This requirement of' mutuality 
was called ‘consideration’ For the promise.” (p. 46) There could not have 
been a simpler statement of law of such a terse doctrine. 1 Similarly speak¬ 
ing of the doctrine of frustration of contract Prof. Nair observes : “It 
means that the intention'of parties is frustrated as the substantial object which 
they had in view is no longer attainable due to the substantial object which 
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Some Efforts; Detention of Suspects in India; Police Right to Frisk and 
Question a suspect; Police Arrest; Arrest without warrant; Limits of Interro¬ 
gation; Right to Counsel; Search of Persons and Premises in U.S.A.; Law of 
Search in India; and Consequences of Illegal Arrest and Search. 

How far the police can detain a suspected offender ? Has the police any 
right of detention ? These questions become important because of the 
fundamental right of inviolability of the person. The learned author says that 
in the United States even a lawful police action will be struck down by courts 
‘if it appeared that the police conduct has not been consonant with the 
requirements of the basic human dignities and it is marked with such 
callousness that the police officer did not care to exhibit any moderation 
towards the individual rights of the person’. However, it seems that the 
legislation is now on the increase to accord the police the right to detain a 
person whom a police officer ‘reasonably suspects’ has committed felony 
or is about to commit a felony or some other offences . 1 In India the 
police has enjoyed enough power to detain any suspected offenders . 2 The 
Indian police in some cases has also the authority to arrest a person on 
suspicion. The Indian law also has the provision for remand, which 
whatever may be its juridical efficacy, has been much abused. It is true 
that the exercise of police power is subject to judicial review, but in effect 
it has been much abused. Upon this the learned author says that there has 
been always an emphasis on strict adherence to procedural formalities by 
courts. The learned author holds that this together the departmental 
devices to discipline the erring members of the police force has provided pro¬ 
tection to the suspect from being illegally coerced by the police. In our 
submission this has not been sufficient to accord protection to the individual 
and this process has been much abused. It is surprizing that the learned 
author has nothing to say on this. Probably he is concerned more with 
the juridical norms than with the social realities. But in our modern world 
juridical study without any regard to social conditions is bound to prove 
a fruitless and therefore a useless labour. It is this neglect of sociological 
aspect of problem that marks the eniire work of the author. 

However, as a comparative study of subject under the two systems 
Shri Pande’s book is a useful pioneering work, in a branch of law where 
some practical research and field work is very necessary. 

P. Diwun 


l For instance The tentative final Draft of the proposed UUonls Code of Criminal 
Proceedings, 1963; S. 180-a of New York’s Code of Criminal Procedure. 

2. Chapter XIII of the Cr. P.C. 1898: S. 23 Police Act. 1861. 
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